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PREFACE 

TO   THE  FIFTH   EDITION. 


This  edition  of  the  work  of  the  late  Mr.  L.  A.  Goodeve, 
which  is  intended  to  be  a  conipanion  volume  to  the 
Author's  Book  on  the  ''  Modern  Law  of  Real  Property," 
has  been  carefully  revised  and  brought  up  to  date. 

In  the  present  edition  the  Editors  have  found  it 
necessary  to  re-write  considerable  portions  of  the  book. 
Since  the  appearance  of  the  last  edition  in  1904:,  codify- 
ing and  amending  statutes  have  been  passed  dealing 
Avith  the  law  relating  to  Marine  Insurance,  Trade  Marks, 
Designs,  Patents,  Companies,  and  Copyright ;  and  the 
Editors  have  in  consequence  thought  it  desirable  to 
re- write  the  chapters  on  Trade  Marks,  Patents,  Com- 
panies, and  Copyright,  and  portions  of  the  chapters 
dealing  with  Ships  and  Policies  of  Assurance. 

In  the  chapter  on  Debts  a  few  pages  have  been 
added,  giving  a  concise  but — as  the  Editors  venture  to 
think — sufficient  summary,  for  a  work  of  this  character, 
of  the  provisions  of  the  Moneylenders  Act,  1900.  That 
part  of  Chapter  XX.  which  deals  with  the  various  kinds 
of  Death  Duties  has  been  much  condensed  and  simplified, 
any  detailed  statement  on  this  subject  being  considered 
unnecessary  in  a  work  primarily  intended  to  deal  witli 
legal  principles. 
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IV  PREFACE  TO  THE  FIFTH  EDITION. 

Adhering  to  tlie  practice  followed  by  them  in  the 
last  two  editions,  the  Editors  have  endeavoured,  and  to 
a  large  extent  successfully,  to  prevent  as  far  as  possible 
any  material  increase  in  the  size  of  the  volume,  while 
incorporating  all  the  new  matter  which  ought  to  be 
added. 

References  to  all  recent  cases  which  have  a  material 
bearing  upon  the  subject-matter,  including  those  reported 
while  the  book  was  passing  through  the  press,  will  be 
found  in  this  edition ;  and  it  is  hoped  that  the  work, 
though  primarily  intended  for  Students,  will  continue 
to  be  useful  to  practitioners. 

The  subject  Index  has  been  expanded,  and  each 
Index  has  been  thoroughly  revised  and  corrected,  by 
Mr.  Ne:ville  Andeeson  and  Mr.  Hugh  Makins,  to  whom 
the  Editors  are  most  deeply  indebted  for  their  valuable 
assistance. 

J.  II.  W. 
W.   M.  C. 

Fehniary,   1912. 
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ADDENDA. 


P.  221,  n.   (J))— Kingston   v.    Kingston,    (1912)    W.    N.    353. 
P.  229,  n.   {p')—Re  Lea,    (1912)    W.   N.    62. 
P.  239,  n.   (J) — Kingston  v.  Kingston,  sup. 


O.P.P.  / 


THE   MODERN   LAW 


OF 


PERSONAL  PROPERTY. 


CHAPTEE  I. 


PROPERTY — POSSESSION . 


According  to  English  Law,  property  (a)  is  divided  into  real  and      Chap.  I. 
personal  (b),  personal  property  being  again  subdivided  into  chattels  Classes  of 
real  and  chattels  personal.     Eeal  property  and  chattels  real  are  property, 
interests  in  land,  and  in  this  treatise  we  shall  confine  ourselves  to 
the  consideration  of  chattels  personal,  that  is,  personal  property 
•  other  than  interests  in  land  (c). 

The  term  "property"    may    be  used  to  denote  either  things  Chattels 
which  are  tlie  subjects  of  rights,  or  the  rights  themselves  {d) .     If  ^^^^^^^  ' 
we  consider  chattels  personal  according  to  their  nature,  we  may 
divide  them  into,  (1)  corporeal  chattels,  i.e.,  those  which  have  an  corporeal: 
actual  physical  existence,  which  are  capable  of  being  touched,  tasted 
or  handled,  such  as  money  in  specie,  furniture,  cattle,  ships,  and 
timber  or  minerals  when   severed  from   the   land,  and  (2)  incor-  incorporeal, 
poreal  chattels,  i.e.,  those  which  have  a  mere  notional  existence, 
such  as  debts,  including  cash  at  a  bank,  Government  stocks,  shares 
and  debentures  of  companies,  patents  and  copyrights.      On  the 
other  hand,  if  we  consider  tliem  according  to  the  rights  that  can  be 


(a)  See    the    meaning    of    the    term  (c)  As  to  chattels  which  by  common 

"  Properti/,"  discuHsed  in  M.  L.  R.  P.,  law  or  custom  are  so  far  annexed  to  the 

pp.  5  et  leq.,  and  Campbell  on  Sale,  ',iH  laud  as  to  bo  descendible  to   the  heir, 

et  seq.  see   M.   L.   II.   P.    11;    as   to    fixtures, 

{b)  As  to  the  origin  and  meanitifj  of  ih.  21. 

this  division,  see  M.  L.  li.  P.,  p.  7.  {d)  See  M.  L.  K.  I'.  ■'»• 
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THE  MODERN  LAW  OF  PERSONAL  PROPERTY 


Chap.  I. 


Choses  in 
possession. 

Choses  in 
action . 


' '  Goods  and 
chattels." 


oxci'cisecl  over  them,  it  is  convenient  to  ili\ide  tlieni  into  those  of 
which  tJie  owner  has  and  those  of  which  he  has  not  actual  posses- 
sion. Personal  chattels  of  the  former  class  consist  of  corporeal 
chattels  in  the  possession  of  the  owner,  and  are  called  "choses  in 
possession;"  those  of  the  latter  class,  which  are  called  "choses  in 
action,"  consist  of  corporeal  chattels  not  in  the  possession  of  the 
ownci'.  as,  for  example,  when  hired  or  lent  to  a  stranger,  and  of 
incorporeal  chattels  (e). 

The  words  "goods  and  chattels"  (/),  at  the  time  when  these 
terms  were  introduced  into  English  law,  were  used  to  embrace 
all  property  not  included  under  one  or  other  of  the  terms  "  lands, 
tenements,  and  hereditaments;"  and  they  arc  used  in  that  sense 
at  the  present  da}'   as  equivalent  to  personalty. 

The  precise  origin  of  the  word  "chattel"  is  obscure.  Coke 
says  (^),  "'Goods,'  biens,  bona,  includes  all  chattels  as  Avell  real 
as  personal.  'Chattels'  is  a  French  word  and  signifies  goods, 
which  bj'  a  word  of  art  we  call  catalla."  Blackstone  says  (^) 
that  in  the  Grand  Coustumier  of  Normandy  the  word  "chattels" 
is  used  and  set  in  opposition  to  a  fief  or  feud,  so  that  not  only 
goods  but  whatever  was  not  a  feud  were  accounted  chattels. 


"  The  words  '  bo)ia  et  catalla,'  jointly  or  separately  iu  our  ancient 
statutes  and  law  writers,  denote  personal  property  of  every  land,  as 
distinguished  from  real.  Thus  Magna  Charta,  c.  18,  which  provides 
that  the  King's  debt  shall  be  first  paid,  and  the  residue  remain  to  the 
executors  of  the  debtor,  uses  the  words  bo}ia  et  catalla.  .  .  .  So  t lie 
statute  31  Ed.  3,  stat.  11,  c.  1,  which  is  in  French,  directs  the  ordinary 
to  depute  the  next  friends  of  an  intestate  to  administer  his  goods, 
biens,  and  then  proceeds  to  enact  that  the  persons  deputed  may  have 
an  action  to  recover,  as  executors,  the  debts  due  to  the  intestate"  (i). 


(«)  See  Colonial  Bank  v.  Whinney,  30 
Ch.  D.  28-'.  The  different  classes  of 
choses  in  action  are  discussed  post, 
Chap.  IX. 

(/)  As  to  what  passes  by  "goods  and 
chattels"  in  a  grant,  see  Shep.  Touch. 
97,  98  ;  and  in  a  will,  Kendall  v.  Kendall, 
4  Russ.  370;  28  R.  R.  125;  that  the 
phrase,  as  used  in  all  Bankruptcy  Acts 
from  that  of  James  I.  downwards,  in- 
cludes choses  in  action,  see  Colonial  Bank 
V.  Whinney,  30  Ch.  D.  280  ;  and  see  the 
Bankruptcy  Act,  1883  (46  &  47  Vict. 
c.  52),  s.  168.  Choses  in  action  are  not 
included  in  "goods,   wares,   and  mer- 


chandizes "  as  used  in  the  Statute  of 
Frauds  (29  Car.  2,  c.  3),  a.  17;  Humble 
V.  Jlitchell,  11  A.  &  E.  205  ;  nor  in  the 
word  "goods  "  in  the  Sale  of  Goods  Act, 
1893  (56  &  57  Vict.  c.  71),  and  in  the 
Factors  Act,  1889  (52  &  53  Vict.  c.  45) ; 
and  probably  not  in  "goods,"  in  the 
Mercantile  Law  Amendment  Act  (19  & 
20  Vict.  c.  97);  nor  in  "personal 
chattels"  in  the  Bills  of  Sale  Act,  1878 
(41  &  42  Vict.  c.  31),  s.  4. 

{ff)  Co.  Litt.  1186. 

[h)  2  Bl.  385. 

(«■)  Per  Abbott,  C.J.,  Bullock  v.  Dodds, 
2  B.  &  Aid.  276  ;  20  R.  R.  420. 
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Tlio  distinction  between    choses    in    possession    and    chosos  in      Chap.  I. 

action  has  ahva^'s  been  recognised  by  our  law(fc);   and  the  fol-  chos^^n 

lowing-  points  of  difference  may  be  here  specially  noted.  possession 

,  ,  ,  ,  .  "         .        ,  ,  ,  ,  ,      and  in  action 

At  common  law,  choses  in  possession  nave  always  been  capable  distinguished. 

of  being-  assigned  by  delivery  (/),  or  by  deed  (m).     On  the  other 

hand,  choses  in  action  are  (witli  a  few  exceptions)  incapable  at 

common  law  of  being  assigned  (w). 

Prior  to  the  Married  Women's  Property  Act,  1882  (o),  a  wife's 
choses  in  possession,  to  which  she  was  entitled  in  her  own  right, 
vested  absolutely  in  her  husband  on  the  marriage.  Her  choses  in 
action,  if  the  husband  reduced  them  into  possession  by  receiving 
them  or  recovering  them  by  action,  belonged  to  him;  if  he  did 
not  reduce  them  into  possession,  and  the  wife  survived  him,  they 
remained  her  property.  If  the  husband  survived  the  wife,  they 
belonged  to  him  on  taking  out  administration  to  her(p). 

Choses  in  possession  could  at  common  law  be  seized  by  the 
sheriff  under  a  fi.  fa. ;  choses  in  action  could  not,  prior  to  the 
Judg'ments  Act,  1838(g),  he  taken  in  execution  (r) . 

The  rights  that  a  man  may  have  in  chattels  personal  may  be  Property 

o  "^  r  .,  absolute, 

absolute,  qualified,  or  possessory.     He  may  have  absolute  property  qualified,  or 
in    inanimate    objects,     including    trees    and    vegetables,    when  possessory, 
separated  from  the  land  (s),  and  in  animals  domitce  naturce,  namely, 
those  which   we  generally  see  tame   and  but  rarely  Avandering  at 
large;  and,  if  an  animal  of  this  nature  strays  from  his  owner  and 
is  lost,  the  owner  does  not  lose  the  property  in  it  {t). 

But  a  man  cannot  have  absolute  property  in  animals  fer<B 
natura.     Coke  says  (m):  — 

"  Property  qualified  and  possessory  a  man  may  have  in  those  which 
are  /erce  naturce ;  and  to  such  property  a  man  may  attain  by  two 


Animals.' 


(k)  See  per  Lord  Blackburn,  Colonial  («)  As  to  emblements,  see M.L.  E.  P., 

Bank  V.    Whinney,   11   App.   Cas.   439;  p.  23.     As  to  who  is  entitled  to  timber 

Bract,  lib.    1,  c.  12,  para.  3,  fol.  7i,  &  improperly  cut,  see  the  notes  to  6>></(  v. 

lib.  2,  0.  4,  para.  2,  fol.  \U.  Cotton,  2  W.  &  T.   L.   C.   970.    As  to 

(J)  Bee  post,  Chaps,  rn.,  vi.  windfalls,  see  Bapot  v.  liaffot,  32  Beav. 

(m)  See  pout,  ChaTpa.  VI.,  VII.  509;    Honywnod   v.   Honijwood,    18   Eq. 

(«}  See  post.  Chap,  ix:  306;  Re  Harrison,  28  Ch.   D.  220;  Jte 

(o)  4.5  &  46  Vict.  c.  Tr).  Ainslie,  30  Ch.  D.  48.5. 

{p)    See  this  explained  per   Cotton,  (t)  Ireland  v.  Iltf/ginx,  Cro.  El.   12.5; 

L.J.,  in  Smart  v.   Tranter,   43  Ch.  D.  Ow.   93.     See  also   Chambers  v.    Wark- 

.587,  592.     Post,  Chap.  xxi.  home,  3  Lev.  330. 

{q)   l&2Vict.  c.  110.  (")    The   Case  oj   t^wans,    7    Rt'p.    17/'. 

(r)  See  ;;o.'(/.  Chap.  XVII.  Seethe  passage  in  the  text  commented 

1(2) 
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Chap.  I.       ways,  by  industry,  or  ratione  impotenluc  et  loci;  (I)  by  iiidustri/,  as 

by  taking  them,  or  by  niakiug-  thorn  mansueta,  i.e.,  manui  assueta, 

or  domeatica,  i.e.,  doniui  a.ssueta  ;  but  in  those  which  are  Jera;  naturce, 
and  by  industry  arc  nuulo  tame,  a  man  hath  but  a  qualified  property 
iu  them,  scil.  so  long  as  they  remain  tame,  for  if  they  do  attain  to 
their  natural  liberty,  and  haVe  not  animnm  revertendi,  the  property 
is  lost ;  (2)  ratione  hnpotenticc  et  loci :  as  if  a  man  has  young  shoyelers 
or  goshawks,  or  the  like,  which  are  jer(C  natune,  and  they  build  in 
mv  hind,  I  have  possessory  property  in  them,  for  if  one  takes  them 
when  they  cannot  fly,  the  owner  of  the  soil  shall  have  an  action  of 
trespass.  Quare  boscum  suum  f regit,  et  tres  pullos  espervor  suor', 
or  ardeur  suar'  pretii  tantum,  nuper  in  eod'  bosco  nidificanV,  cepit, 
et  itsportar' :  and  therewith  agreeth  the  Eegist.  and  F.  N.  B.  80,  Ti., 
and  Hit,  K.:  10  K<1.  4.  14:  18  Ed.  4,  8;  14  H.  8,  1  b.;  Stamf.  25  b. 
&c.;  vide  12  H.  8.  4.  and  18  H.  8,  12." 

"  But  when  a  man  hath  savage  beasts  ratione  privilegii,  as  by 
reason  of  a  park,  warren,  &c.,  he  hath  not  any  property  in  the  deer, 
or  conies,  or  pheasants,  or  partridges,  and  therefore  in  an  action, 
QiMre  parcum,  ivarrennum,  dc,  f regit  et  intrav  et  3  danias,  lepores, 
cuniculos,  phaftiano.'i,  perdices,  cepit  et  asportavit,  he  shall  not  say 
suos,  for  he  liath  no  property  in  them,  but  they  do  belong  to  him 
ratione  prirH\  for  his  game  and  pleasure,  so  long  as  they  remain 
in  the  privileged  place." 


Game. 


The  word  "  Property,"  Avhen  applied  to  animals  ferce  naturcc, 
including  game,  while  they  continue  in  their  Avild  state,  means 
no  more  than  the  exclusive  right  to  catch,  kill,  and  appropriate 
such  animals;  and  this  right  is  said  to  exist  either  ratione  soli  or 
ratione  'privilegii. 


"  Property  ratione  soli  is  the  common  law  right,  which  every  owner 
of  land  has,  to  kill  and  take  all  such  animals  -ferca  naturce  as  may 
from  time  to  time  be  found  in  his  land;  and,  as  soon  as  this  right  is 
exercised,  the  animal  so  killed  or  caught  becomes  the  absolute  pro- 
perty of  the  owner  of  the  soil.  Property  ratione  privilegii  is  the 
right  which,  by  a  peculiar  franchise  antiently  granted  by  the  Crown 
by  virtue  of  its  prerogative,  one  man  may  have  of  killing  and  taking 
animals  jera:  natures  in  the  land  of  another  (rr) ;  and,  in  like  manner. 


Free  Warren. 


on  by  Lord  Westbury,  C,  Blades  v. 
HiggK,  11  H.  L.  C.  631.  See  also  H,in- 
nam  v.  Mnckftt.  2  B.  &  C.  934  ;  2C 
R.  R.  .591  ;  Boiihtou's  Ca.ie,  5  Rep.  104i; 
Coke's  4th  Instit.  305  ;  M.  L.  R.  P.  28; 
Colam  V.  Fapftt,  12  Q.  B.  D.  66 ;  Jplin 
V.  rorritt,  [1893]  2  Q.  B.  57  ;  Harper  v. 
Marcks,  [1894]  2  Q.  B.  319 ;  Threlkcld  v. 
Smith,  [1901]  2  K.  B.  531. 

{x)  The  allusion  appears  to  be  to  what 
is  known  as  the  franchise  of  Free  Warren 
(see   Elph.  N.    &    C.    Tnterp.  629,  s.v. 


Warren;  ib.  580,  s.v.  Forest).  But  it 
would  .seem  that  a  g-ratit  of  Free  Warren 
was  always  limited  tu  a  right  in  respect 
of  the  demesne  lands  of  the  grantee  him- 
self and  did  not  extend  to  the  lands  of 
other  persons;  A.-G.  v.  Parsons,  2  Cr. 
&  J.  279,  302.  But  a  man  may  alien 
the  land  and  retain  the  privilege  of 
warren  [Sutton  v.  Moody,  1  Ld.  Raym. 
251),  or  he  may  alien  the  warren  and 
retain  the  land,  and  thus  one  may  have 
free   warren   in    the   land    of    another. 
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the  game  when  killed  or  taken  by  virtue  of  this  privilege,  becomes      Chap.  I. 
the  absolute  property  of  the  owner  of  the  franchise  "  {y). 


The  notion  that  the  Lord  of  a  Manor,  as  such,  has  Qi\y  right 
of  sporting  over  lands  other  than  his  own,  is  exploded  {z). 

If  a  man  starts  game  on  his  own  land  and  pursues  it  into  the 
lands  of  another,  and  there  kills  it,  the  property  remains  in 
himself  (a). 

When  game  is  taken  or  killed  by  a  person  without  authority  G-ame  killed' 
from  the  person  entitled  to  do  so,  the  rules  at  common  law  are  ^thoritv 
the  following  (?>):  — 

(1.)  If  A.  starts  game  on  the  lands  of  B.,  and  takes  and  kills 
it  there,  it  belongs  to  B. 

(2.)  If  A.  starts  game  on  the  lands  of  B.,  and  takes  and  kills 
it  on  the  lands  of  C,  it  belongs  to  A.  (although  he  is  a 
wrongdoer). 

(3.)  If  A.  starts  game  in  a  forest  or  warren  belonging  to  B., 
and  kills  it  on  the  lands  of  C,  it  belongs  to  B. 

Of  these  rules,  (1)  and  (2)  appear  to  apply  to  all  animals 
jercB  naturcB  at  the  present  day.  Mr.  J.  Williams  (c)  doubts 
Avhether  the  second  rule  has  not  been  altered  by  the  Game  Act, 
1831  {d),  s.  36. 

At  the  present  day,  the  occupier  of  land  has,  subject  to  any 
rights  reserved  by  contract,  and  to  the  rights  of  the  owner  of  a 
forest  or  warren,  the  right  to  take  and  kill  game  (e) .  By  the 
Ground  Game  Act,  1880  (/),  the  right  to  take  and  kill  ground 
game   {i.e.,  hares  and  rabbits)  is  vested  in  the  occupier  of  the 


See  2  Bl.  28;  Dacre  v.   Tebb,  2  W.  Bl.  of  Monopolies,  11  Rep.  87A.     See  further, 

1151;     Carnarvon    v.    Villebois,    13    M.  as  to  free  warren,  Herbert  on  Prescrip- 

&    W.    313  ;    Com.    Dig.    Chase    (D.)  ;  tion,  pp.  100,  140. 

Y.   B.   3  Hen.   6,  13  B.,  pi.  15;  Wil-  {>/)  Per  Lord  Westbury,  C,  in  Blades 

liams  on  Rights  of  Common,  p.  238.     A  v.  Higgs,  II  H.  L.  C.  G31. 

warren  imports  some  kind  of  enclosure  (z)  See  Sowerbij  v.  Smith,  L.  R.  9  C.  P. 

for  the  purpose  of   confining   animals  532,  533,  per  Cockburn,  C.J. 

within  it ;  and  the  reason  why  none  can  (a)  2  Bl.  419. 

have  a  park,  chase,  or  warren  without  {b)  Blades   v.   Higgs,  sup. ;    Sutton  v. 

the  King's  licence  is  said  to  be  that  "  it  Moody,  1  Ld.  Rayrn.  250  ;   12  Mod.  145. 

is   quodam    modo    to    appropriate   those  (c)  Wms.  P.  P.  143. 

creatures    which    are    ferce    natnra;    et  [d)   1  &  2  "Will.  4,  c.  32. 

mtllius  in  bonis  and  to  restrain  tliem  of  {e)  lb. 

their  natural  liberty    ....    but  for  (/)  43  &  44  Vict.  c.  47,  as  amended 

hawking,  hunting,  (kc,  tliere  needs  no  by  6   Edw.  7,  c.    21.      See   Morgan    v. 

licence,  for  every  one  may,  in  his  own  Jackson,   [1895]   1   Q.  B.  885  ;  Andeiso-i 

land,  use  tlicm  at  his  pleasure;  "   Case  v.   Vicarg,  [1900]  2  Q.  B.  287. 
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land,  a;;  iiu'ieK'iit  to  aiul  iii-sepanible  from  his  occupation,  coii- 
ruireiitly  with  any  other  person  entitled  so  to  do. 

By  the  Wild  Birds  Protection  Acts,  1880  to  1902  (g),  a  close 
time  is  provided,  during  which  it  is  unlawful  to  kill  or  take  any 
wild  bird. 

Property  can  also  be  divided  into  immovable  and  movable 
things;  immovable  things  consist  of  real  property  and  chattels 
real;  movable  things  consist  of  personal  property  exclusive  of 
chattels  real,  and  include  choses  in  action  (/i). 

The  succession  to  movable  property  {i.e.,  to  personal  property 
excluding  leaseholds  for  years)  on  the  death  of  the  owner  is,  in 
general,  regulated  by  the  law  of  the  country  in  which  he  is  domi- 
ciled at  the  date  of  his  death  (i),  not  by  the  law  of  the  country  in 
which  the  property  is  situated;  this  is  expressed  by  the  maxim — 
' mohilia  seqimntur  personam''  {k). 

For  instance,  if  a  man  dies  domiciled  in  France,  leaving  mov- 
able property  situated  in  England,  the  rights  of  the  persons  who 
become  entitled  to  it  on  his  death  are  determined,  by  the  law  of 
France,  not  by  that  of  England.  It  must  not,  however,  be  sup- 
posed that  the  law  of  France  is  of  any  authority  in  England;  all 
that  we  mean  is  that  it  is  part  of  the  law  of  England  that  in  this 
case  the  rights  of  the  parties  shall  be  determined  by  the  rules  of 
French  law  {I). 

Leaseholds  for  years  are,  as  a  matter  of  fact,  immovable,  and 
the  maxim  mohilia  seqimntur  personam  does  not  apply  to  them. 
If  they  are  situated  in  England,  English  law  is  applicable  to 
them,  and,  on  the  death  of  the  owner,  the  rights  of  all  parties  are 
determined  by  that  law,  not  by  the  law  of  his  domicil  (m) . 


44  &  45  Vict. 


59  &   60 


6. 

1; 

34. 


{g)  43  &  44  Vict.  c.  35 
c.  51 ;  57  &  58  Vict.  c.   24  . 
Vict.  c.  56  ;  2  Edw.  7,  c  6. 

(A)  See  this  discussed  M.  L.  R.  P 

(t)  Enohin  v.  Wylie,  10  H.  L.  C. 
Ewing  v.  Orr-Ewing,  9  App.  Cas. 
See  post,  Chap.  xx. 

{k)  Whicker  V.  Hume,  7  H.  L.  C.  124  ; 
domei'ville  v.  Soiiierville,  5  Ves.  750  ;  5 
R.  R.  155;  Jte  De  Nicols,  [1898]  2  Ch. 
60;  [1900]  A.  C.  21.  The  maxim  "is 
H  brief  form  of  stating  the  principle  that 
u  person's  movable  property  is  for  many 
purposes,  and  especially  when  it  is  dealt 
\fiih  as  a  whole,  considered  by  a  fiction 
of  law  as  situated  in  the  country  where 


its  owner  is  domiciled,  and  therefore 
subject  to  the  laws  of  such  country  "  ; 
Dicey,  Domicil,  167.  But  the  effect  of 
an  individual  assignment  of  movables 
is  mainly  governed  by  the  law  of  the 
country  where  the  thing  is  situated  [lex 
situs) :  ibid.  157,  255  ;  or  where  the 
transfer  is  made :  Alcock  v.  Smith,  [1892] 
1  Ch.  238. 

(/)  See  this  discussed  in  an  Article  by 
Professor  Dicey,  6  Law  Quarterly,  1 . 

[m)  Freke  v.  Carbery,  16  Eq.  461  ; 
Duncan  v.  Latvson,  41  Ch.  D.  394  ;  Fcpin 
V.  Brnyere,  [1902]  1  Ch.  24  ;  Re  Moses, 
[1908]  2  Ch.  235.     See  M.  L.  R.  P.  17. 
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The  student  ma}^  have  some  difficulty  in  seeing  how  it  is  that  Chap.  I. 
the  devolution  of  a  chose  in  action  on  the  death  of  its  owner  is 
determined  by  the  law  of  his  domicil.  He  may  object  that  it 
can  only  be  recovered  by  an  action  against  the  debtor,  and  that 
therefore  the  law  of  the  place  where  that  action  has  to  bo  brought, 
presumably  the  place  where  the  debtor  is  domiciled,  ought  to 
prevail.  No  doubt  that  is  the  law  which  regulates  the  remedy  for 
recover}-  of  the  chose  in  action;  but  the  question  how  the  thing 
is  to  be  recovered  is  different  from  the  question  what  is  to  be 
done  with  it  when  recovered;  and  it  is  the  latter  question  Avhich 
has  to  be  determined  b}'  the  law  of  the  domicil  of  the  deceased 
creditor. 

Personal  property,  i.e.,  movable  property  and  chattels  real, 
upon  the  death  of  the  owner  domiciled  in  England,  in  the  absence 
of  testamentary  or  other  disposition,  devolves  upon  an  adminis- 
trator appointed  by  the  Court,  and,  after  providing  for  the  pay- 
ment of  the  debts  of  the  deceased,  is  distributed  among  his  next 
of  kin  according  to  the  Statute  of  Distribution  (w). 

•  Movable  property,  that  is,  personal  property  (excluding  chattels  No ''estate" 
real),  is  not  the  subject  of  tenure,  but  of  absolute  ownership,  and,  personal, 
therefore,  cannot  be  held  for  an  "estate"  (o).  Although,  in 
assigning  an  absolute  interest  in  personal  property,  it  is  usual 
to  assign  it  to  A.,  "his  executors,  administrators,  and  assigns" 
(as  an  estate  in  land  in  fee  simple  is  limited  to  a  man,  "  his  heirs 
and  assigns"),  a  conveyance  to  A.  simply,  without  adding  "his 

executors,  administrators  and  assigns,"  is  equally  effectual.     K  Settlements 
.      .      1      .       ,  .  ,.      .      ,    .  1         ^  of  personal 

it  is  desired  to  give  only  a  limited  interest,  or  to  create  interests  property. 
ill  succession  in  personal  property,  the  interposition  of  trustees 
is  necessary,  and  the  whole  legal  interest  is  vested  in  them,  the 
beneficial  interests  being  defined  by  a  declaration  of  the  trusts 
upon  Avhich  they  are  to  hold  the  property.  For  instance,  sup- 
posing a  man  about  to  marry  desires  to  settle  a  sum  of  stock  for  the 
benefit  of  his  wife  and  the  issue  of  the  marriage,  he  transfers  it 
into  the  names  of  trustees,  and  by  the  settlement  declares  that  it 
shall  be  held  by  them  on  certain  trusts,  as  for  example,  on  trust 
to  pay  the  income  to  his  wife  during  the  joint  lives  of  himself 
and  his  wife,  then  to  the  survivor  for  life,  and  after  the  death  of 


(«)  22  &  23  Car.  2,   c.  10.     See  pout,       "  personal  estate"  is  sometimes  used  to 
Chap.  XX.  denote  personal  property,  in  contradis- 

(o)  See  M.  L.  K.  P.  30.     Tlie  phrase       tinction  to  real  estate. 
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Chap.  I.  lliL'  survivor,  on  trust  for  tlio  issue  of  the  marriage  on  attaining 
Executor\  majority,  equally,  or  as  the  parents  may  appoint,  with  powers 
Jx-questv  of  maintenance,  education,  and  advancement  in  the  meantime, 
But,  in  the  case  of  disposition  by  will,  the  gift  may  be  made 
directly  to  the  successive  takers,  who,  therefore,  seem  to  take 
inteiTsts  analogous  to  successive  estates  in  land;  but  there  can  be 
no  remainder  in  a  chattel,  real  or  personal;  and  in  such  cases  the 
legal  view  is  that  the  whole  property  vests  in  the  first  taker  and 
shifts  on  tlie  determination  of  his  interest  to  the  person  next 
entitled.  Such  dispositions  are  often  called  executory  bequests; 
and  the  Court  will  interpose  for  the  protection  of  the  successive 
interests,  and  thus  preserve  the  property  during  the  subsistence 
of  the  limited  interests  for  the  benefit  of  the  person  entitled  to  the 
absolute  interest  (p).  The  nature  of  the  property  may  prevent 
the  possibility  of  the  creation  of  future  interests;  thus,  under  g, 
specific  gift  of  articles  quce  ipso  iisu  consumimtur,  they  vest  abso- 
luteh'  in  the  tenant  for  life  or  first  taker,  unless  personal  use  by  the 
tenant  for  life  is  not  contemplated,  or  unless  they  form  part  of 
a  stock  in  trade  (q);  and  even  then  the  interest  will  be  held  to  be 
absolute  if  the  taker  is  not  to  be  liable  to  account  for  any  diminu- 
tion or  depreciation  in  the  stock  (r) .  A  limited  interest  of  the 
nature  of  an  estate  tail  cannot  be  created  in  personalty;  an  attempt 
to  do  so  gives  the  absolute  interest  to  that  person  who,  if  the 
subject-matter  were  realty,  would  be  the  first  tenant  in  tail. 

"  For,"  says  Blackstoae  (s),  "  this,  if  allowed,  would  tend  to  a 
perpetuity,  as  the  devisee  or  grantee  in  tail  of  a  chattel  has  no 
method  of  barring  the  entail;  and  therefore  the  law.  vests  in  him 
at  once  the  entire  dominion  of  the  goods." 

Probably  the  true  reason  is  that  personal  property  is  not  a 
tenement  within  the  meaning  of  the  Statute  De  Donis(/). 
rerpetuity.  The  rule  against  perpetuities,  that  is,  against    deferring    the 

vesting  of  an  absolute  interest  in  property  beyond  a  limited 
period,  applies  equally  to  real  and  to  personal  property;  and 
therefore  personal  property  may  not,  any  more  than  real  property, 
bo  so  disposed  of  as  to  render  the  corpus  inalienable  for  a  longer 
period  than  a  life,  or  a  number  of  lives,  in  being  at  the  time  of 
the  disposition,  and  twenty-one  years  afterwards,  with  a  further 


(;;)  Jarman  on  Wills,  Ch.  38,  s.  3.  (?•)  Breton  v.  Mocked,  9  Ch.  D.  95. 

(5)  lb.  ;  and  Theob.  on  Wills,  Ch.  47,  (»)  2  BI.  398. 

"•  1-  (t)  SeeM.  L.  R.  P.  83. 
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period  of  gestation  where  gestation  in  fact  exists  {u).    As  in  the      Chap.  I. 
case  of  realty,  the  periods  during  which  income  of  personalty 
may  be  accumulated  are  prescribed  by  the  Thellusson  Act  and 
the  Accumulations  Act,  1892  (x). 

Personal  property  may  be  owned  by  several  jointlj^  or  in  Ownership, 
common,  or  it  may  be  owned  by  one  in  severalty,  in  the  same  common,  or 
manner  as  real  property  (?/).     Blackstone  says  (2;): —  several. 

"  If  a  horse,  or  other  personal  chattel,  be  given  to  two  or  more, 
absolutely,  they  are  joint-tenants  hereof;  and,  unless  the  jointure  bo 
severed,  the  same  doctrine  of  survivorship  shall  take  place  as  in 
estates  of  lands  and  tenements.  And,  in  like  manner,  if  the  jointure 
be  severed,  as  by  either  of  them  selling  his  share,  the  vendee  and  the 
remaining  part-owner  shall  be  tenants  in  common,  without  any  jus 
accrescendi  or  survivorship.  So  also,  if  £100  be  given  by  will  to  two 
or  more,  equally  to  he  divided  betiveen  them,  this  makes  them  tenants 
in  common;  as  the  same  words  would  have  done  in  regard  to  real 
estates." 

The  maxim  jus  accrescendi  inter  mercatores  locum  non  habet  PartEership. 
expresses  the  rule  of  law  that  there  is  no  right  of  survivorship  in 
chattels  belonging  to  partners  (a).  In  truth,  the  share  of  each 
partner  is  not  a  share  in  any  specific  asset  or  any  specific  part 
of  the  assets,  but  is  his  share  of  what  will  ultimately  come  to 
him  when  the  accounts  are  ascertained,  and  when  the  partners 
who  are  to  contribute  have  contributed,  and  the  assets  are  got 
in,  the  debts  paid,  and  the  property  realised  (6). 

Co-ownership,  in  which  we  include  joint  tenancy  and  tenancy 
in  common,  must  be  carefully  distinguished  from  partnership. 
It  is  not  easy  to  give  a  true  definition  of  pai-tnership.  Perhaps 
the  best  description  that  can  be  given  of  partnership  is  that  it 
is  the  relation  subsisting  between  persons  who  have  agreed  to 
combine  their  property,  labour,  or  skill,  in  some  business,  and 
to  share  the  profits  and  losses  thereof  between  them  (c) .  The 
definition  in    the    Partnership    Act,    1890  (d),  is    as   follows:  — 


{«)  See  M.  L.  R.  P.   293 ;  Ee  Bowles,  (r)  2  Bl.  399. 

[1902]  2  Ch.   650;  Re  Davies  and  Kent,  {a)  Co.  Litt.  182«'. 

[1910]  2  Ch.  35.  (*)  Fe7-  James,  L.J.,  in  Ashworth   v. 

{x)  39   &  40  Geo.  3,  c.  98  ;  55  &  56  Mmn,  15  Ch.  D.  370 ;  and  see  Ilelmore 

Vict.  c.  58.     See  M.  L.  R.  P.  306  et  seq.  v.  Smith  (1),  35  Ch.  D.  430. 

(y)  M.  L.  R.  P.   227.     See  Nyhcrg  v.  [c)  Lindley  on  Partnership,   10;   I'ol- 

Hanrlelaar,  [1802]  2  Q.  B.   202.     As  to  lock  on  Partnership,  3. 
severance,   see  lie  Wilks,   [1891]   3  Ch.  {d)  53  k  54  Vict.  c.  39,  s.  1  (1). 

59. 
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"  I'aitiiciship  ib  the  rchiLiuii  which  subsists  betwoon  persons 
carrying  on  a  business  in  common  with  a  view  of  prolit."  The 
mere  sharing  of  gross  prolits,  witJi  or  without  a  common  interest 
in  the  proixn-ly  whence  the  prolits  come,  does  not  create  a  partner- 
ship (e) .  Thus,  an  agent  paid  by  his  commission  on  the  receipts  is 
not  a  partner  with  his  employer.  It  used  to  be  considered  that 
an  agreement  to  share  net  profits,  without  more,  constituted  a 
partnership;  but  it  is  now  decided  that  the  question  whether 
a  partnership  exists  depends  on  the  intention  of  the  parties  as 
shown  by  the  whole  facts  of  the  case(/). 

The  principal  diflei-ences  between  co-ownership  and  partnership 
are  vstated   by   I^ord   Lindley  as  follows  ((;):  — 

\.  ('(j-owiier.-^liip  is  not  necessarily  tlio  result  of  agreement.  Part- 
nership is. 

2.  Co-ownership  docs  not  necessarily  involve  community  of  profit 
or  of  loss.     Partnership  does. 

;5.  One  co-owner  can,  without  the  consent  of  the  others,  transfer 
his  interest  to  a  stranger,  so  as  to  put  him  in  the  same  position  as 
regards  the  other  owners  as  the  transferor  himself  was  before  the 
transfer.     A  partner  cannot  do  this. 

4.  One  co-owner  is  not,  as  such,  the  agent,  real  or  implied,  of 
the  others.     A  partner  is. 

0.  One  co-owner  has  no  lien  on  the  thing  owned  in  common  for 
outlays  or  expenses,  nor  for  what  may  be  due  from  the  others  as  their 
share  of  a  common  debt.     A  partner  has. 

G.  One  co-owner  of  land  is  entitled  to  have  it  divided  between 
hini-self  and  co-owners,  but  not  (except  by  virtue  of  a  recent  statute) 
to  have  it  sold  against  their  consent.  A  partner  has  no  right  to 
partition  in  specie,  but  is  entitled,  on  a  dissolution,  to  have  the 
partnership  property,  whether  land  or  not,  sold,  and  the  proceeds 
divided. 

7.  As  between  the  real  and  personal  representatives  of  a  deceased 
co-owner  of  freehold  land,  the  equitable  as  well  as  the  legal  interest  in 
his  share  is  real  estate;  whilst,  as  between  the  real  and  personal  re- 
presentatives of  a  deceased  partner,  the  equitable  interest  in  his 
share  of  partnership  freehold  property  is  treated  as  personal  estate, 
although  the  legal  interest  in  it  is  real  estate. 

8.  Co-ownership  not  necessarily  existing  for  the  sake  of  gain,  and 
partnership  existing  for  no  other  purpose,  the  remedies,  by  way  of 
account  and  otherwise,  which  one  co-owner  has  against  the  others, 
are  in  many  important  respects  different  from,  and  less  extensive 
than  those  which  one  partner  has  against  his  co-partners. 


(e)  53  &  64  Vict.  c.  39,  s.  2  (2). 

(/)  Foolei/  V.  Driver,  5  Ch.  D.  458  ; 
Badclct/  V.  ComoUdated  Bank,  38  Ch.  D. 
238 ;    Partnership  Act,    1890,  s.  2  (3) ; 


Davis   V.  Davis,   [1894]  1  Ch.   393;  Re 
Young,  [1896]  2  Q.  B.  484. 
[g)  Lindley  on  Partnership,  26. 
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The  firm  is  liable,  in  other    words,  the    partners    are  jointly      Chap.  I. 
liable  (^),  and  in  the  case  of  mercantile  contracts  (at  all  events)  Liability  of 
each  partner  is  severally  liable,  for  all  debts  and  obligations  in-  PJ^^^^Jj^g^ 
curred  in  the  usual  course  of  partnership  business  by  or  on  behalf 
of  the  firm;    but  now,  subject  to  the  conditions  prescribed  by 
the  Limited  Partnerships  Act,   1907  (i),  a  person  may  become 
a  "limited  partner"  in  a  "limited  partnership  "  so  as  not  to  be  "Limited 
liable  beyond  the  amount  which  he  has  contributed  as  capital.       P^^^  ^e^- 

It  need  hardly  be  said  that  a  partner  is  not  liable  to  creditors 
of  the  firm  in  respect  of  any  liability  incurred  by  the  firm  before 
he  became  a  member  of  it,  or  after  he  ceased  to  be  a  member 
if  due  notice  has  been  given  of  the  dissolution  of  partnership. 
A  person  who  is  in  fact,  though  not  known  to  the  public  to  be, 
a  partner,  is  liable  to  creditors  of  the  firm,  and  a  person  who 
holds  himself  out  to  be  a  partner  whereby  credit  is  given  to  the 
firm,  though  he  is  not  a  partner,  is  liable  to  creditors  of  the  firm 
in  the  same  manner  as  if  he  were  a  partner. 

The  hardship  caused  by  the  rule  that  an  interest  in  the  net  Bovill's  Act. 

profits  of  the  business  might  make  a  man  liable  to  third  parties 

as  a  partner  gave  rise  to  an  Act  (known  as  "Bovill's  Act"  (fc)), 

passed  in    1865.      This    Act   was    repealed    and    its    provisions 

substantially  re-enacted  by  the  Partnership  Act,  1890  (l),  which 

provides  that  the  receipt  of  a  debt  by  instalments  or  otherwise 

out  of  the  accruing  profits  of  a  business  (m);  or  a  contract  for  the 

remuneration  of  a  servant  or  agent  by  a  share  of  the  profits  (n); 

or  the  receipt  by  way  of  annuity  by  the  widow  or  child  of  a  deceased 

partner  of  a  portion  of  the  profits  (o);   or  the  loan  to  a  person  Loan  in 

^  ...  ...  i.       i.  t-u    *■   consideration 

eno-ao-ed  or  about  to  engage  m  business  on  a  ivritten  contract  tnat  ^f  g^^are  of 

the  lender  should  receive  a  rate  of  interest  varying    with    the  profits. 

profits,  or  a  share  of  the  profits  (p);    or  the    receipt   by  way  of 

annuity  or  otherwise  of  a  portion  of  the  profits  in  consideration 

of  the  sale  of  the  goodwill  of  the  business  (g),  does  not  of  itself 

make  the  creditor,  servant,  agent,  widow,  child,  lender,  or  vendor 

a  partner  in  the  business  or  liable  as    such;    but  that,    on    the 


{h)  It  must  be  remembered  that  in  {l)  53  &  54  Vict.  c.  39. 

English  law,  the  firm  is  not  an  entity  in  {m)  S.  2  (3)  («). 

the  nature  of  a  corporation,  and  has  no  («)  S.  2  (3)  {b). 

existence  distinct  from  the  individuals  (o)  S.  2  (3)  (c). 

composing  it.       See   R.    S.    C,    Order  {p)  S.  2  (3)  (rf).     Re  Yoitng,  [1896]  2 
XLVIIIa.,  poU,  p.  331.                                    Q.  B.  484. 

(i)  7  Edw.  7,  c.  24.  (?)  S.  2  (3)  (<■). 

(A)  28  &  29  Vict.  c.  SG. 
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Chap.  I. 


Joint  chose 
in  action. 


bankruptcy  or  insolvency  of  the  borrower  under  such  a  contract 
(whether  written  or  oral  {}•)),  or  of  the  buyer  of  the  goodwill  on 
such  terms,  the  lender  or  the  seller  of  the  goo'dwill  shall  not  be 
entitled  to  recover  anything  until  the  claims  of  all  other  creditors 
for  value  have  been  satisfied  (s) . 

When  a  chose  in  action  is  in  joint  names,  for  instance,  stock 
in  the  public  funds  in  the  names  of  two  trustees,  the  legal  right 
is  in  the  survivor  alone  (t),  though  he  may  be  responsible  to  others 
in  equity. 


Pos.sossion. 


Possession 
dc  facto. 


Possession . 

The  word  "  possession  "  is  ambiguous  (w) .  Its  popular  meaning 
does  not  exactly  coincide  with  either  of  its  legal  meanings,  and  it 
has  more  than  one  legal  meaning.  "In  common  speech,"  says 
Sir  F.  Pollock,  "a  man  is  said  to  possess,  or  be  in  possession  of, 
any  thing  of  which  he  has  the  apparent  control,  or  from  the  use 
of  which  he  has  the  apparent  power  of  excluding  others"  (x). 
For  instance,  a  thief  is  in  possession  of  a  coat  that  he  has  carried 
off,  though  tlie  true  owner  is  entitled  to  the  possession  of  it.  A. 
lends  a  book  to  B.;  here  B.  is  lawfully  in  possession,  but  he  is 
bound  to  give  up  possession  to  A.  when  A.  demands  it.  In  each 
of  these  cases  there  is  the  danger  of  confounding  the  rights  of  the 
person  who  is  in  fact  in  possession  with  the  rights  of  the  person 
who  has  a  right  to  possession,  either  absolute,  or  subject  only  to 
the  performance  of  a  condition,  i.e.  (in  the  case  that  we  have  last 
mentioned),  that  of  demanding  possession. 

"  Possession,"  in  its  legal  meaning,  is  used  for — 

(1.)  De  facto  possession; 

(2.)  Possession  in  la-sv. 
"De  facto"  (or  "actual")  possession  means  effective  occupation 
or  control,  manifested  by  some  outward  act.  What  amounts  to  de 
facto  possession  depends  upon  the  nature  and  position  of  the  thing 
possessed,  and  the  intention  with  which  the  act  was  done.  The 
acts  by  which  I  manifest  the  possession  of  the  coat  that  I  am 
wearing  are  of  a  very  different  nature  from  those  by  which  I 


(r)  Be  lore,  [1897]  2  Q.  B.  495. 

{«)  S.  3.  See,  generally,  Lindley  on 
Partnership,  61  et  seq.  ;  Badeley  v.  Con- 
solidated Bank,  38  Ch.  D.  238. 

{t)  Croasficld  v.  Such,  8  Ex.  825. 


{u)  Bourne  v.  Foshrooke,  18  C.  B.  N.  S. 
515  ;  Lydl  v.  Kennedy,  18  Q.  B.  D.  796. 

{x)  Pollock  and  Wright  on  Posses- 
sion, 1. 


POSSESSION. 

manifest  my  possession  of  a  seat  in  my  garden.  Prima  facie,  the  Chap.  I. 
act  of  wearing  the  coat  is  a  strong  manifestation  of  my  posses- 
sion;  but,  if  I  went  to  a  vendor  of  ready-made  clothes  and  tried 
on  a  coat  to  see  whether  it  fitted  me,  the  circumstances  would 
show  that  the  act  of  wearing  the  coat  was  not  intended  to  mani- 
fest my  possession  of  it. 

The  possession  of  a  house  or  land  carries  with  it,  in  general, 
possession  of  everything  attached  to  or  in  or  upon  or  under  that 
land  or  house,  and,  in  the  absence  of  a  better  title  in  another,  the 
right  to  possess  it{y). 

A  common  case,  in  which  the  circumstances  show  that  an  out- 
ward act  is  not  intended  to  amount  to  a  claim  to  possession,  is 
where  the  person  apparently  having  de  facto  possession  holds,  and 
admits  that  he  holds,  that  possession  for  some  other  person,  as 
where  a  servant  holds  it  for  his  master  {z),ov  where  a  bailiff  holds 
property  taken  under  a  distress  (a).  In  a  case  of  this  nature  the 
word  "custody"  is  sometimes  used  instead  of  "possession."  We 
speak  of  a  servant  having  "custody"  of  the  things  placed  in  his 
charge  by  his  master,  and  of  goods  seized  under  the  distress  as 
being  in  the  "custody"  of  the  law. 

Possession  in  law  is—  Possession 

m  law. 
(1.)  Where  a  person  has  the  de  facto  possession  and  no  other 

person  has  or  can  without  his  consent  acquire  the  right 

to  the  possession.     This  includes  the  common  case  of 

the  owner  being  in  possession. 

(2.)  Where  a  person  has  the  de  facto  possession,  and  has  the 
manifest  intention  of  excluding  every  other  person 
from  the  de  facto  possession,  notwithstanding  that 
another  person  has  the  right  to  the  possession.  This 
is  the  case  where  a  thief  is  in  possession  of  a  thing 
that  he  has  stolen.  He  manifestly  intends  to  exclude 
every  other  person  from  possession;  yet  the  owner 
has  the  right  to  the  possession. 

(3.)  Where  a  person  has  the  de  facta  possession  with  the  con- 
sent of  the  owner.  This  is  the  case  where  a  man  has 
hired  or  borrowed  a  chattel,  where  it  is  pledged  to  him, 


18 


{>j)  S.  Stafford  Co.  v.  Sharman,  [1896]  (s)  Per  Hardwicke.C,  JFardv.  Turner, 

2  Q,  B.  44  ;   Lord'n   Trustee  v.  G.  E.  R.  2  Ves.  sen.  438. 

Co.,   [1908]  2  K.  B.  54;  [1909]  A.  C.  («)  As  to  the  difference  between  goods 

109.     See   JuJuison  v.    I'ic/cirin/,  [1907]  taken  in  cxeeutiou  and  xinder  a  distress, 

2  K.  B.  4:37  ;  [1908]  1  K.  B.  1.  see  Pollock  and  Wright,  82. 
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Chap.  I. 


Right  to 
po.sse.s.s. 


Owner  out  of 

possession. 


Groods  lost 
or  stolen. 


wliert'  lie  (akey  care  of  it  or  undertakes  to  carry  it 
for  the  true  owner. 
(4.)  Where  a  person  who  has  had  legal  possession  in  any  of 
the  eases  above  mentioned  has  lost  the  thing,  or  has 
ceased  to  exercise  any  effective  control,  and  no  other 
person  has  acquired  de  facto  possession.  This  is  the 
case,  for  example,  where  a  man  has  lost  a  ring  in  his 
house,  or  where  tlie  owner  of  a  quarry  ceases  to  work 
it,  and  leaves  his  tools  in  the  quarry. 

It  should  be  observed  that  a  person  who  has  de  facto  posses- 
sion has  possession  in  law  as  against  all  the  world  except  the 
person  or  persons,  if  any,  who  has  or  have  a  better  right  to  the 
possession. 

The  "right  to  possess,"  or  to  have  legal  possession,  is  one  of 
the  rights  exerciseablo  by  the  owner  of  the  thing,  unless  he  has 
parted  with  it.  It  is  often  confounded  with  ownership  itself,  and 
still  more  often  with  possession. 

The  right  may  co-exist  with  de  facto  possession,  as  where  the 
owner  has  de  facto  possession;  or  it  may  be  separated  from  the 
de  facto  possession.  In  the  latter  case  it  is  sometimes  called 
"constructive"  possession;  but  the  phrase  is  properly  confined 
to  those  cases  where  the  person  entitled  to  the  right  has,  or  had, 
the  same  remedies  as  if  he  had  been  really  in  possession  (fe). 

Where  possession,  in  fact,  is  undetermined,  possession  in  law 
follows  the  right  to  possess  (c) .  For  instance,  furniture  which 
is  in  a  house  occupied  by  tw^o  persons  (d),  e.g.,  husband  and  wife, 
is  in  the  possession  of  the  one  who  has  the  legal  title  thereto  (e). 

Wo  have  to  consider  the  cases  where  the  owner  has  not  the  de 
facto  possession.     There  are  two  classes  of  cases:  — 

First.  Where  he  has  the  right  to  possess. 

Secondlij.  Where  he  has  not  the  right  to  possess.  In  this  case 
he  may  be  able,  or  he  may  not  be  able,  to  acquire  the  right  to 
possess  on  demanding  possession  from  the  possessor.  In  cases  of 
this  nature  the  owner  is  called  the  bailor  and  the  possessor  is 
called  the  bailee  (/) . 

Cases  of  the  first  class  occur  where  the  goods  are  lost,  or  taken 


[b)  Pollock  and  Wright,  27. 
\c)  lb.  24. 

{d)  Anioniadi  v.  S»nth,  [1901]  2  K.  B. 
589. 


{e)  Ramsay  \.  Margrctt,  [1894]  2  Q.  B. 
18;  see  Re  Magnus,  [1910]  2  K.  B. 
1049. 

(/■)  ^ee  post,  Chap.  ir.  on  Bailments. 
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by  a  wrong-doer.     The  tinder  or  person  who  takes  them  has  the      Chap.  I. 
right  to  jDOSsess  against  all  the  world  except  the  true  owner;   but  " 
the   latter   retains   his   right   to   possess    against   all   the   world, 
including  the  de  facto  possessor  (gr) . 

In  cases  of  the  second  class,  or  bailments,  both  the  de  facto  Bailments, 
possession  and  the  right  to  possess  are  in  the  bailee.  Bailment 
has  been  defined  as  a  delivery  of  goods  on  a  condition,  express  or 
implied,  that  they  shall  be  restored  by  the  bailee  to  the  bailor,  or 
according  to  his  directions,  as  soon  as  the  purpose  for  w^hich  the}- 
were  bailed  shall  be  answered.  The  bailor  has  a  right  to  the 
re-delivery  of  the  very  thing  bailed,  so  that,  where  the  contract  is 
that  another  tiling,  even  if  it  be  of  the  same  quality  and  value,  is 
to  be  given  to  the  person  who  delivered  the  property,  the  contract 
is  not  one  of  bailment  (/^) . 

The  transfer  of  the  possession  of  goods  may  be  voluntary,  in  Change  of 
which  case  it  is  effected  by  a  process  which  is  called  "  delivery  " 
by  the  transferor,  and  "acceptance  and  receipt"  (i)  by  the  trans- 
feree; or  it  may  be  involuntary,  in  which  case  the  process  is  called 
dispossession  or  "  ouster "  of  the  person  deprived  of  possession, 
and  "occupation"'  or  "taking"  by  the  person  who  acquires  pos- 
sesion, as  where  a  chattel  is  stolen  or  lost. 

Delivery  of  a  movable  object  is  effected  by  handing  it  to  the  "Delivery." 
transferee  with  the  intent  to  transfer  the  possession.  But  the 
thing  may  be  handed  over  with  the  intention  to  confer  an  autho- 
rity to  use  it  in  a  specified  manner  only;  as  where  a  host  hands 
a  chair  to  a  guest;  in  this  case  the  act  of  the  possessor  does  not 
amount  to  delivery. 

Bulky  objects  or  masses  of  goods  cannot  readily   be  handed  Bulky 
over;   but  the  possession  of  them  is  transferred  by  any  act  which 
puts  them  under  the  effective  control  of  the  person  to  whom  pos- 
session is  to  be  given  {k). 

The  delivery  of  the  key  of  a  box  or  warehouse  in  which  the 
goods  are  stored  is  an  ambiguous  act.  It  may  be  intended  to 
enable  the  person  to  whom  the  key  is  given  to  deal  with  the 
goods  in  a  specified  manner,  as  where  the    key  is    given    to    a 


{(/)  Armory  v.  Delamiric,  1  Sin.  L.  C.  [k)  Kilpin  v.  Ratleij,  [1892]  1  Q.  B. 

356,  582.     See   liamsuy  v.   Margrett,    [1894] 

(A)  South  Aiintraliau  Iiiniirance  Co.  v.  2  Q.  B.  18  ;   Rawlinson  v.  Mart,  93  L.  T. 

Randell,  L.  R.  3  P.  C.  101.  555 ;  Re  Magnus,  [1910]  2  K.  B.  1049. 

(i)  See  pout,  p.  55. 
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Chap.  I.  servant  tu  oiiiible  liiin  to  take  out  something  for  liis  master's  use. 
]n  this  case  there  is  no  transfer  of  possession.  But  where  the 
deliver}-  of  the  key  confers  an  effective  control  for  all  pur])Oses 
on  the  person  to  whom  it  is  handed,  it  operates  as  a  transfer  of 
the  possession  of  the  goods.  If  the  key  is  given  to  a  person  who 
has  th(>  right  to  possess  the  goods,  it  operates  as  a  transfer  of 
the  possession. 
"Symbolic  j^  cases  of  this  natur(>  the  delivery  of  the  key  is  sometimes 

called  "symbolic,"  or  "constructive"  delivery  (/).  But  it  is 
more  than  this;  for,  if  the  person  to  whom  the  key  is  delivered 
retains  it,  and  if  it  is  the  only  key,  or  the  only  key  intended  to 
bo  used,  the  effect  of  the  delivery  of  the  key  is  to  give  to  the 
person  to  whom  it  is  given  the  exclusive  control,  or  de  facto  pos-. 
session,  of  the  goods;  if  he  chooses  to  lock  the  door,  no  other  person 
can  rightfully  deal  with  them  without  his  permission  (w).  On 
the  other  hand,  if  it  be  given  to  him  as  the  servant  of  the  owner 
for  some  temporary  purpose,  he  has  no  right  to  exclude  the 
owner;  or,  if  it  be  given  to  him  for  his  own  use,  and  another  key 
be  retained  by  the  owner  with  the  intention  of  obtaining  access 
to  the  goods,  the  person  to  w4iom  the  key  is  delivered  does  not 
acquire  the  exclusive  control  or  de  facto  possession  of  the  goods. 
Therefore,  the  question,  whether  the  delivery  of  the  key  operates 
as  transfei'  of  the  possession  of  the  goods  depends  upon  the  cir- 
cumstances of  the  case.  Lord  Hardwicke  says,  "Delivery  of  the 
key  of  bulky  goods  has  been  allowed  as  delivery  of  the  posses- 
sion, because  it  is  a  way  of  coming  at  the  possession  or  to  make 
use  of  the  thing,  and  therefore  the  key  is  not  a  symbol,  which 
would  not  do  "  (w). 

Sir  F.   Pollock,  commenting  on  these  cases,  says(o):  — 

'On  the  whole,  we  have  indeed  the  authority  of  Willes,  J.,  and 
Mellish,  L.  J.,  for  speaking  of  delivery  by  a  warehouse-key  or  the 
like  as  a  symbolic  delivery;  but  there  js  no  real  contradiction  be- 
tween this  and  what  Lord  Hardwicke  said,  '  the  key  is  not  a  symbol, 
wliicli  would  not  do.'  The  key  is  not  a  symbol  in  the  sense  of  repre- 
senting the  goods,  but  the  delivery  of  the  key  gives  the  transferee 
a  power  over  the  goods  which  he  had  not  before,  and  at  the  same 


(0  PerWilles,  3 .,Mci/ersteinx.  Barber,  ;g;iito„  y,  Tuclcer,  39  Ch.  D.  669  ;   Go»gh 

L.  R.  2  C.  P.  52  ;  and  per  Mellish,  L.J.,  y.  Everard,  2  H.  &  C.  1. 
Ancona  v.  Rogers,  1  Ex.  D.  285.  („)    jfr^^a  v.  Turner,  sup. 

{m)    Ward  v.  Turner,   1  Dick.  170;  2  (^)  Pollock  and  Wright,  68. 

Ves.  Sen.   443;   1   W.  &  T.  L.  C.  413; 
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time  is  an  emphatic  declaration  (which  being  by  manual  act,  instead      Chap.  I. 

of  word,   may   be   called  symbolic)   that  the  transferor  intends   no    

longer  to  meddle  with  the  goods.  It  therefore  excludes  doubt  as 
to  the  intent  and  effect  of  other  acts  which  standing  alone  might  be 
ambiguous." 

In  many  of  the  reported  cases  and  text-books  there  is  a  little  Confusion 
confusion  of  language  against  which  the  student  must  be  on  his  >> possession" 

guard.  and  "right  to 

"  possess. 

First.  A  person  who  has  the  immediate  right  to  possess  is 
often  said  to  have  possession.  Possibly  the  reason  for  this  is  that 
the  same  action,  viz.,  trespass,  could  formerly  be  brought  against 
a  person  who  interfered  either  with  the  possession  or  with  the 
immediate  right  to  possess. 

Secondly.  A  bailee  (who,  it  will  be  remembered,  has  both  the  "Qualified 

T      ,  •    ,  s    •  ,  •  -Til  ownership. 

possession  and  the  right  to  possess)  is  sometimes  said  tb  have  a 

"qualified  ownership,"  or  "special  property,"  in  the  goods  bailed, 

while  the  bailor  is  said  to  retain  the  "general"  ownership    or 

"general  property  "  (p). 

The  explanation  appears  to  be  that  the  bailee  can  exercise  all 

those  rights  which  are  annexed  by  law  to  the  possession,  except 

so  far  as  he  may  have  been  precluded  from  exercising  them  by 

the  nature  of  the  bailment  or  by  express  contract.     He  may  also 

exercise  other  rights  depending  on  the  nature  of  the  bailment. 

The  rights  thus  exerciseable  by  the  bailee,  being  indefinite  in 

number,  are  properly  called  "ownership"  or  "property." 

The  student  who  has  grasped  the  meaning  of  possession  will  Property 

^  ,..,.,,  .        consists  01  a 

have  but  little  difficulty  in  understanding  the  juridical  doctrine  bundle  of 

that  "property  consists  of  a  bundle  of  rights"  (g).  rights. 

The  person  in  actual  possession  of  a  thing  has  the  physical 
power  to  act  with  respect  to  it  in  any  manner  that  he  thinks  fit, 
the  manners  in  which  he  can  so  act  being  indefinite  in  number. 

Some  of  the  possible  acts  are  prohibited  by  law;  but  there 
remain  an  indefinite  number  of  acts,  all  of  which  the  person  in 
possession  has  the  right  to  perform. 

The  possible  acts  may  be  classified  as  follows:  — 

(1)  Acts  prohibited  by  law. 

(2)  Acts  that  may  be  lawfully  done  by  the  owner  in  posses- 


{p)  Co.  Litt.  145i;  Plowd.  542.     S>GC post,  p.  22. 
[q]  See  Caraj)bell  on  Sale,  38. 

G.P.P. 
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Chap.  I. 


Rijrhts  iw 
personam. 


Actions  of 
Trespass, 
Trover, 
Detinue. 


Tfespass. 


sion .    These  are  indefinite  in  number,  and  the  rights  to 
do  tlicm  are  sometimes  called  rights  in  rem,  which 
may  be  exercised  as  against  all  the  world. 
Where  the  owner  has  parted  Avith  the  possession  of  a  thing,  he 

can  no  longer  exercise  all  these  rights.     Hence  the  rights  in  rem 

may  be  sub-divided  as  follows:  — 

(1)  Eights  that  can  bo   exercised    by  the   possessor,  which, 

being  indefinite  in  number,  amount  to  the  "special 
property"  in  the  thing. 

(2)  Rights  that  can  be  exercised  by  the  owner  out  of  pos- 

session, which,  being  indefinite  in  number,  amount 
to   the   "general  property"   in  the  thing. 

^^'here  one  man  has  a  right  against  another  defined  person,  as 
distinguished  from  the  case  in  which  he  has  rights  against  all  the 
world,  his  right  is  said  to  be  a  right  in  personam.  An  example 
is  a  debt.  But  as  the  owner  of  this  right  can  deal  with  it  in  an 
indefinite  number  of  modes  as  regards  third  person,  he  is  said 
to  be  owner  of  or  to  have  property  in  the  debt.  For  example, 
though  the  sole  right  of  a  creditor  as  against  his  debtor  is  to  be 
paid,  i.e.,  a  right  in  personam,  he  can,  as  against  all  the  world, 
sell,  mortgage,  or  release  the  debt;  and  these  rights  are  considered 
to  be  rights  iyi  rem,  although  the  res  has  no  physical  existence. 

In  order  to  understand  the  reported  cases  on  possession  and 
the  right  to  possess,  it  is  absolutely  necessary  that  the  student 
should  have  some  knoAvledge  of  the  forms  of  action  w4iich  were 
in  use  before  the  Judicature  Acts  came  into  operation. 

Trespass  was  an  action  that  could  be  brought  only  by  a  person 
having  actual  possession,  or,  if  he  had  not  actual  possession, 
haATing  the  immediate  right  to  possess  (r) ;  but,  as  against  a  mere 
A\Tongdoer,  it  was  immaterial  whether  the  actual  possessor  had 
the  right  to  possess  (s) .  The  action  could  be  brought  in  respect 
of  either  land  or  goods.  All  that  the  plaintiff  had  to  prove  was 
that  he  was  in  actual  possession,  or  that  he  had  the  immediate 
right  to  possess,  at  the  time  when  the  wrongful  act  was  done;  and, 
if  the  plaintiff  was  in  actual  possession,  the  defendant  could  not 


(>•)  "  A  lessor  at  -will  or  a  bailor,  -where 
the  bailment  is  not  for  a  term  or  coupled 
with  an  interest,  could  always  maintain 
trespass  against  a  wrongdoer  as  well  a* 
the  lessee  or  bailee";  Pollock  and 
^\' right,  93.     A  trustee  can  bring  tres- 


pass though  goods  are  in  the  possession 
of  eestui  que  trust;  White  \.  Morris,  11 
C.  B.  1015. 

(s)  Caiteris  v.  Cowper,  4  Taunt.  547 ; 
13  E.  R.  682  ;  Harper  v.  Charlesworth , 
4  B.  &  C.  574 ;  28  R.  R.  405. 


POSSESSION.  ly 

successfully  defend  himself  by  showing  that  a  third  person  had      Chap.  I. 
the  right  to  possess  (^),  unless  that  person  intervened  (m).  ./«s  tertu. 

Where  the  injury  done  by  tlie  wrongdoer  was  an  injury  to  the 
right  to  possess,  the  actions  were  ejectment  for  land,  trover  for 
goods  (x) .  As  actual  possession  confers  a  right  to  possess  against  Trover, 
a  mere  wrongdoer,  it  followed  that  where  a  person  was  in  actual 
possession  and  his  actual  possession  was  disturbed  by  the  act 
complained  of,  so  that  he  might  have  brought  trespass,  he  might, 
instead  of  so  doing,  bring  an  action  of  ejectment  or  trover,  as  the 
case  required.  The  action  of  trover  was  in  form  an  action  on 
the  case  for  damage  to  the  plaintiff,  who  alleged  that  the  defen- 
dant had  found  the  goods  and  converted  them  to  his  own  use, 
the  finding  being  by  a  fiction  deemed  to  give  lawful  possession. 
Henco  the  action  is  called  "trover  and  conversion,"  and  the  gist  Conversion, 
of  it  is  the  conversion  or  depriving  the  plaintiff  of  the  use  and 
possession  of  the  goods  (y) .  Where  the  wrong  was  done  to  the 
actual  possession,  the  defendant  could  not  defend  himself  by 
showing  that  the  right  to  possess  was  in  a  third  person  (z) ;  but  Jus  tertu. 
where  the  wrong  was  done  to  an  alleged  right  to  possess,  such  a 
defence  was  effectual  (a) . 

Examples.  A.  is  in  possession  of  a  house;  B.  comes  and 
takes  possession.  This  is  a  wrong  done  to  the  actual  posses- 
sion, and  therefore  A.  could  bring  either  trespass  or  eject- 
ment against  B.,  and  B.  oould  not  defend  himself  by  showing 
that  the  house  belonged  to  C.  (b). 

A.  is  in  possession  of  a  house.  B.,  alleging  that  he  has 
the  right  to  possess  it,  so  that  the  possession  of  A.  is  an 
injury  to  his  alleged  right  to  possess,  brings  ejectment  against 
A.  A.  can  successfully  defend  himself  by  showing  that  the 
house  belongs  to  C. 

A.  is  in  possession  of  goods.  B.  takes  them  out  of  his 
possession;  A.  brings  trover;  B.  proves  that  the  goods 
belong  to  C . ;  this  is  no  defence  (z). 

A.  bought  goods  from  B.  and  allowed  him  to  remain  in 


(C)  Graham  v.   Peat,   1  East,  244 ;    6  9 ;  4  R.  R.  369.     See  as  to  this  action, 

R.  R.   268  ;  per  Ld.  Cairns,  C,  Bristow  3  Bl.  152  ;  Pollock  on  Torts,  Ch.  ix.  s.  5  ; 

V.  6'omJc««,  3  App.  Cas.  651.  Campbell   on   Sale,    53;    and  notes  to 

{u)  Ter  Homer,  J.,  Barker  V.  Finionr/,  WMraham   v.    Snow,   2    Wms.    Saund. 

[1891]  2  Ch.  181.  47. 

ix)  Jelks  V.  Uayward,  [1905]  2  K.  B.  (::)  Armory  v.  Dclamirie,  1  Sin.  L.  C. 

460.  350. 

(y)  See  Consolidated  Co.  V.  Curtis,  [1892]  (a)  Leake  v.  loreday,  4  M.  &  Gr.  972. 

1  Q.  B.  495 ;   Gordon  v.  Harper,  7  T.  R.  (i)  iJavi.son  v.  Gent,  1  II.  &  N.  7-14. 

2(2) 
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Chap.  I.  possession.     B.  became  bankrupt.     As  the  goods  were  in  his 

possession  with  the  consent  oi;  the  true  owner,  the  owner- 
ship and  the  right  to  possess  passed  to  his  assignees  in 
bankruptcy.  The  sheriff  seized  under  a  fi.  fa.  A.  brought 
ti'over  against  the  sheriff,  and  it  was  held  that  the  sheriff 
might  defend  himself  by  setting  up  the  right  of  the  assignees 
who  claimed  the  goods  (6). 

Detinue.  Detinue  was  an  action  by  a  person  who  had  the  right  to  imme- 

diate possession  (c)  against  a  person  who  had  lawfully  come  into 
possession  of  goods  for  unlawfully  detaining  them.  But  tho 
plaintiff  was  not  bound  to  show  the  circumstances  under  which 
the  goods  came  into  the  defendant's  possession  (^Z) .  The  judg- 
ment was  originally  that  the  plaintiff  should  recover  the  goods 
or  their  value.  The  Court  may  now  order  the  defendant  to 
deliver  up  the  goods  without  the  option  of  keeping  them  and 
paying  their  value.  •  And  a  writ  of  delivery  may  be  issued  under 
which  the  sheriff  will  distrain  the  defendant  by  all  his  lands  and 
chattels  until  he  delivers  the  property,  or  a  writ  of  assistance 
may  be  issued  under  which  the  sheriff  will  put  the  plaintiff  in 
possession  of  the  property  (e) . 

A.  hires  furniture  from  B.  and  obtains  possession  of  it.  At 
the  end  of  the  term  for  which  it  is  hired,  A.  declines  to  give  the 
furniture  back  to  B.  In  this  case  A.  came  lawfully  into  posses- 
sion of  the  furniture;  the  injury  done  to  B.  is  the  detention,  and 
the  action  of  detinue  was  the  appropriate  form  of  action  to  enable 
B.  to  recover  possession  of  the  furniture. 

The  fundamental  difference  (/)  between  real  estate  and  chattels 
real  on  the  one  hand  and  personal  chattels  on  the  other,  appears 
distinctly  from  the  consideration  of  these  actions.  A  person 
entitled  to  possess  property  of  the  former  class  could,  by  bringing 
an  action  of  ejectment,  obtaining  judgment,  and  suing  out  execu- 
tion on  that  judgment,  obtain  actual  possession  of  the  land.  On 
the  other  hand,  if  the  action  was  that  of  detinue,  the  only  action 
to  recover  possession  of  a  specific  chattel,  and  the  defendant 
declined  to  give  it  up,  there  was  formerly  no  mode  in  which  the 
plaintiff'  could  obtain  possession  of  the  chattel  (^). 

(ft)  Leake   v.    Lovedaij,    4    M.    &    Gr.  v.  Knight,   39  Ch.  D.   165 ;    Wlnjield  v. 

972.  Boothroyd,  34  W.  R.  501.     See  Peruvian 

{c)  Nyberg    v.    Handelaar,     [1892]     2  Co.  \.  Dreyfus,  IX^^'I]  A.  Q.  \1Q> ;  Ex p, 

Q.  B.  202.  Brake,  5  Ch.  D.  866. 

{d)  GUdstane  v.  Hewitt,  1  Or.  &  J.  565.  (/)  M.  L.  R.  P.  7. 

{e)  R.  S.  C.  Ord.  XLVIII. ;    Wyman  (^)  See  M.  L.  R,  P.  7,  note  (/). 
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CHAPTER  II. 

BAILMENTS POSSESSOEY  LIEN. 

Baihnents. 

A  BAILMENT  has  been  defined  to  be  (a)  "a  delivery  of  goods     Chap.  II. 
on  a  condition,  expressed  or  implied,  that  they  shall  be  restored  Definition  of 
by  the  bailee  to  the  bailor,  or  according  to  his  directions,  as  soon 
as  the  purpose  for  which  they  are  bailed  shall  be  answered."     In 
this  definition  the  "  bailor  "  is  the  person  who  delivers  the  goods 
to  the  "  bailee." 

A  bailment  must  be  distinguished  from  an  alienation  of  the 
property  with  a  proviso  for  repurchase,  and  from  an  alienation  of 
the  property  upon  trust. 

Holt,  C.J.,  in  his  celebrated  judgment  in  CoggsY.  Bernard  (b),  Classes  of 
divided  bailments  into  six  classes,  viz.,  (1)  Depositum,  which  is 
"  a  bare  naked  bailment  of  goods  delivered  by  one  man  to  another 
to  keep  for  the  use  of  the  bailor,"  without  reward;  (2)  Commp- 
datum,  "when  goods  or  chattels  that  are  useful  are  lent  to  a 
friend  gratis,  to  be  used  by  him";  (3)  Loeatio  et  Conductio, 
"when  goods  are  left  with  the  bailee  to  be  used  by  him  for 
hire  " ;  (4)  Fmvn  or  Fledge,  "  when  goods  or  chattels  are  delivered 
to  another  to  be  a  security  to  him  for  money  borrowed  of  him  by 
the  bailor";  (5)  "when  goods  or  chattels  are  delivered  to  be 
carried,  or  something  is  to  be  done  about  th^,m.  for  a  reward": 
and  (6)  "  when  there  is  a  delivery  of  goods  or  chattels  to  somebody 
who  is  to  carry  them,  or  do  something  about  them^  gratis,  without 
any  reward  for  such  his  work  or  carriage." 

Again,  bailments  may  be  classified  according  as  they  are  for 
the  benefit  of  («)  the  bailor  only,  as  in  the  case  of  a  deposit 
without  reward;  or  (/3)  for  the  benefit  of  the  bailee  only,  as  in 
the  case  of  goods  lent  gratuitously;  or  (y)  for  the  benefit  of  both 


(a)  .Tones  on  Bailments,  p.   1  ;   Story  (h)  2  Ld.   Rayni.  909  ;    1  Sm.  L.  C. 

on  Bailmnnts,  p.  2.  173,  19;J  (ed.  11). 
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Chap.  II. 


Bailee  has 

exclusive 

control. 


Delivery. 


By  change  of 
character  of 
possession . 


Taking  with 
consent  of 


"Qualified'" 
ownership  or 
' '  special  pro- 
perty." 


bailor  and  bailee,  as  in  the  cases  of  the  hiring  of  a  thing  for  use, 
or  of  a  delivery  of  goods  to  a  bailee  who,  for  a  reward,  is  to  carry 
them,  or  otlierwise  bestow  care  or  labour  upon  them.  This  class 
includes  bailments  to  pawnbrokers,  innkeepers,  and  carriers. 

The  delivery  must  be  made  for  the  purpose_of  giving  the  ex- 
clusivc  control_of  the^ods  (c).  In  ordinary  cases  a  man  does  not 
create  a  bailment  by  putting  the  goods  in  the  charge  or  custody 
of  his  servant,  nor  by  delivering  them  to  (d)  a  person  to  be  used 
in  his  presence  or  in  his  house,  though  the  mere  fact  that  they 
ai'e  not  to  be  carried  away  from  the  house  docs  not  prevent  the 
transaction  from  being  a  bailment. 

The  delivery  need  not  be  made  by  the  bailor  himself.  Thus,  A. 
may  sell  goods  to  B.  and,  with  B.'s  consent,  deliver  them  to  a 
warehouseman  to  hold  as  a  bailee  for  B. 

A  bailment  may  arise  from  a  mere  change  in  the  character  of 
the  possession,  without  any  change  in  the  possession  itself. 
Thus,  A.,  being  in  possession  of  the  goods,  either  as  owner  or 
as  bailee  for  B.,  may  (in  the  latter  case  with  B.'s  consent)  agree 
with  C.  to  hold  them  as  his  bailee.  This  is  called  "bailment  by 
attornment"  (e). 

A  person  who  takes  a  thing  with  the  consent  of  the  owner 
becomes  his  bailee  (/) . 

The  bailee  has  always  possession  of  the  goods  and  the  right  to 
possess,  though  his  right  to  possess  may  be  determinable  at  any 
instant  at  the  will  of  the  bailor,  or  otherwise  in  accordance  with 
the  terms  of  the  bailment.  The  bailee  may  lawfully  exercise  over 
the  goods  all  the  rights  which  axe  annexed  by  law  to  the  posses- 
sion, except  so  far  as  he  may  be  precluded  from  exercising  them 
by  the  nature  of  the  bailment  or  by  express  contract.  He  has  an 
insurable  interest  (g),  and  he  may  sue  for  injury  to  or  interference 
with  the  goods,  and  recover  from  a  person  who  injures  the  goods 
the  amount  of  such  injury,  as  damages  (h).  The  bailee  is  said  to 
have  a  "special  property,"  or  " qualified  ownership,"  in  the  goods. 


(c)  See  UU:en\.Nicoh,  [1894]  1  Q.  B. 
92. 

(d)  Pollock  and  Wright  on  Possession, 
138,  160:  3  Inst.  108;  CJiisner's  Case, 
T.  Raym.  175. 

(e)  GosUnff  V.  Birnie,  7  Bing.  339  ;  33 
R.  R.  497  ;  Boll  v.  Griffin,  10  Id.  246  ; 
Woodley  v.  Coventry,  2  H.  &  C.  164  ; 
Stonard  v.   Dunkin,   2    Camp.   344 ;    1 1 


R.  R.  724 ;  Crawilmy  v.  Thornton,  2 
My.  &  Cr.  1  ;  Mills  v.  Charlesworth , 
25  Q.  B.  D.  4.'1,  425. 

(/)  Pollock  and  Wright  on  Possession, 
163. 

{g)  Waters  v.  Monarcli,  ^c.  Co.,  5 
E.  &  B.  870. 

{h)   The   Wi7ikjield,  [1902]  P.  42. 


auctioneer 
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while    the    bailor   is   said    to   have    the    "general   property"  or     Chap.  II. 
"general  ownership"  (i). 

There  may  be  a  complete  bailment  without  any  contract  express  Bailment 
or  implied,  as  where  tlie  bailee  is  an  infant  (/v);  or,  in  cases  not  ^^0^°^ 
falling  within  the  Married  Women's  Property  Act,  1882,  where 
the  bailee  is  a  married  woman  {I). 

Unless  the  identical  goods,  either  in  the  original  or  an  altered  Identical 
form, rare  to  be  applied  orreturned,  the  transaction  is  not  a  bail- 
ment (m);  as,  for  instance,  where  coin  is  paid  to  a  man  and  he  is 
not  to  apply  or  return  it  in  specie  (ti)  .  On  the  other  hand,  if  the 
identical  coins  are  to  be  applied  or  paid,  as  where  they  are  special 
foreign  coins  (o),  or  are  enclosed  in  a  bag  or  letter,  the  transaction 
is  a  bailment  (p) . 

But  a  bailment  may  exist  although  it  may  be  the  duty  or  right  Bailee  may 

p    1      1     •!  1  -1  n  •  /    \  not  have  to 

01  the  bailee  to  sell  the  goods,  as  m  the  case  oi  an  auctioneer  (g)  or  restore  goods 
pledgee,  in  either  of  which  cases,  if  a  sale  is  made,  it  is  impossible  ~^i^l 
for  the  bailee  to  restore  the  goods  to  the  bailor.  It  may  even 
exist  where,  on  the  happening  of  certain  events,  the  general  pro- 
perty in  the  goods  will  be  transferred  to  the  bailee,  so  that  he 
will  not  have  to  restore  them  to  the  bailor.  Thus,  where  an 
abstract  of  the  title  of  real  estate  is  delivered  to  a  person  who 
Has  contracted  to  purchase  it,  if  the  purchase  goes  off,  he  must 
restore  the  abstract  to  the  vendor;  if  the  purchase  is  completed, 
he  has  the  right  to  retain  it  (r) .  So,  in  the  case  of  goods  let  under 
a  hire  and  purchase  agreement,  under  which,  if  default  is  made 
in  payment  of  rent  or  instalments,  the  original  owner  has  the 
right  to  require  the  hirer  to  return  the  goods  hired,  but,  if  no 
default  is  made,  they  become,  at  the  expiration  of  the  stipulated 
term  or  on  payment  of  the  stipulated  amount  of  hire,  the  absolute 
property  of  the  hirer  (s) . 


(i)    Co.     Litt.     14.5i;      Plowd.    524;  {q)  See  WilUams  v.  Millington,    1   H. 

Campbell  on  Sale,  39  ;  ante,  p.  17.  Bl.  84  ;  2  R.  R.  724  ;  Barker  v.  Furlong, 

{k)  The  Queen  \.  McDonald,  \5Q,.^.T>.  [1891]   2  Ch.    172;    Consolidated   Co.   v. 

323.  Curtis,  [1892]  1  Q.  B.  495. 

(0  R.  V.  Robson,  9  Cox,  29.  (r)  Roberts  v.    Wyatt,   2  Taunt.    2G8 ; 

(m)  South  Australian,  S;c.   Co.  v.  Ran-  11  R.  R.  566. 

dell,  L.  R.  3  P.  C.  101.  (*■)  See  Re  Rlm/shard,   8  Ch.    D.   601  ; 

(w)  Fott  V.  Clegg,    16  M.    &  W.   321  ;  £x  p.  Craweour,  9  Ch.  D.  419;    Ifvlbi/  v. 

Tassellv.  Cooper,  9  C.  B.  509.  Mattheivs,  [1895]  A.  C.   471  ;    ISroaks  v. 

(o)  Bretton  v.  Barnetl,  Ow.  86.  Beirmtein,   [1909]    1    K.    B.    9S  ;    post, 

(p)   See  the   cases  collected,    Pollock  p.  51. 
and  Wright  on  Possession,  161. 
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to  bailur  for 
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Return  of 
goods  -without 
re-delivery. 


Several 
bailors. 


Determina- 
tion of  bail- 
ment by  act 
of  bailee. 


The  bailee  may  re-delivcr  the  g-oods  to  the  bailor  for  a  special 
purpose  Avithout  determining  the  bailment.  In  a  case  of  this 
nature  it  may  perhaps  be  considered  that  the  bailee  retains 
possession  of  the  goods,  and  that  they  are  merely  placed  in  the 
custodj'  of  the  bailor  as  servant  of  the  bailee;  and  the  possession 
of  the  bailee  is,  perhaps  improperly,  said  to  be  constructive. 

A  good  example  of  this  is  afforded  by  the  case  of  Reeves  v. 
Canncr  {t^,  where  Wilson  pledged  his  chronometer  to  Capper  upon 
the  terms  that  Wilson  was  to  have  the ^use  of  it  during  a  voyage. 
Wilson  delivered  the  chronometer  to  Capper's  clerk,  who  re- 
delivered it  to  Wilson,  who  took  it  on  his  voyage.  It  was  held 
that  the  delivery  by  Capper's  clerk  to  Wilson  was  not  a  parting 
with  the  possession  by  Capper,  but  that  Wilson's  possession  was 
the  possession  of  Capper,  and  that  Wilson  had  merely  a  licence 
to  use  the  chronometer  as  Capper's  servant. 

The  bailee  may  do  that  Avhich  amounts  to  returning  the  goods 
to  the  bailor,  without  making  an  actual  re-delivery  to  the  bailor, 
by  delivering  the  goods,  with  the  consent  of  the  bailor,  to  a 
stranger  'who  consents  to  hold  them  as  the  bailee  of  the  original 
bailor.     This  is  called  bailment  by  "  attornment  "  (ic). 

Where  there  are  several  bailors,  the  ii;iili  is  not  bound  to 
re-deliver  the  goods  to  some  or  one  only  of  them,  without  the 
consent  of  the  others  (x) .  Where  one  of  several  tenants  in  common 
had  the  custody  of  goods  for  all,  he  could  not  bring  trover  against 
one  of  the  co-owners  who  took  the  goods  out  of  his  custody  (y) . 

"  The  act  of  the  bailee  in  doing  a  thing  entirely  inconsistent 
with  the  terms  of  the  bailment,  though  not  amounting  to  a 
destruction  of  the  chattel,  is  a  determination  of  the  bailment,  and 
causes  the  possessory  title  (i.e.,  the  right  to  possess)  to  revert  to 
the  bailor"  (z).  This  rule  has  been  applied  where  a  bailee  for 
hire  sold  the  goods  (a);  where  a  mortgagor  of  goods_sold  them  (b); 
where  a  man  to  whom  oxen  were  lent  to  plough  land  killed  them  (c); 


(t)  5  B.  N.  C.  136.  See  also  Roberts 
V.  Wyalt,  sup. ;  North  Western  Bank  v. 
Poijnier,  [1895]  A.  C.  5G. 

(m)  Godts  V.  Rose,  17  C.  B.  229. 

\x)  Harper  v.  Godsell,  L.  R.  5  Q.  B. 
422;  Mmjy.Barvey,  13  East,  197;  12 
R.  R.  322. 

(y)  Holliday  v.  Camsell,  1  T.  R.  658  ; 
1  R.  R.  346. 


[z)  Per  Parke,  B.,  Fenn  v.  Bittleston, 
7  Ex.  159;  see  ali^o  Donald  v.  Suckling, 
L.  R.  1  Q.  B.  585,  614. 

(«)  Cooper  V.  WUhmatt,  1  C.  B.  672  ; 
Marner  v.  Bankes,  IG  W.  R.  C2  ;  Bryant 
V.   Warden,  2  Ex.  479. 

{b)  Fenn  v.  Bittleston,  7  Ex.  152. 

(c)  Lit.  s.  71. 
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and  where  a  warehouseman  (d)  or  carrier  (e)  delivered  tlie  goods     Chap.  II. 
to  a  wrong  person;   but  if  a  pledgee,  deals  with  the  pledge  in   a 
manner  other  than  is  allowed  by  law  for  the  payment  of  his  debt, 
the    immediate    right     to    possession     does    not    re-vest    in    the 
pledgor  (/) . 

As  a  general  rule,  the  bailee  is  not  allowed  to  dispute  the  title  BaUee  may 
of  his  bailor.     He  is  bound  to  restore  the    goods    on   the  per-  title  of ^baUor 
formance  of  the  condition  on  which  the  bailment  is  made,  notwith- 
standing that  he  knows  that  a  third  person  has  or  claims  to  have  ,  vtW,-*-  ^^ 
a  better  title  to  the  goods  than  the  bailor  {g) ;  and  if  a  third  person  Jus  tertu. 
claims  the  goods  and  proceeds  against  him,  it  is  his  duty  to  inform 
the  bailor  of  the  proceedings  (h).     On  the  other  hand,  the  bailee  , 

cannot  have  a  better  title  to  the  goods  than  his  bailor  (i),  and 
therefore  he  can  successfully  resist_the  claim  of  the  bailor  to  have 
the  goods  delivered"  to  him,/Dy  showing  that  in  refusing  to  give 
them  up  he  is  acting  at  the  recjuest  and  with  the  authority  of  a 
person  who  has  a  better  title  than  the  bailor  (Jc) ;  or  by  showing 
that  such  a  person  has  actually  taken  the  goods  from  him  contrary 
to  his  wish(?);  but  he  cannot  set  up  the  title  of  another  if  he 
accepted  the  goods  with  knowledge  of  the  adverse  claim  (m) ;  and 
if  the  bailee  has  attorned  (n)  to  an  innocent  purchaser  of  the  goods, 
he  is  estopped  from  denying  the  title  of  the  purchaser  ni'i  1'      i^r-  ■"■'  ' 

The  position  of  a  common  carrier  (p)  is  somewhat  peculiar.  He  Common 
is  bound  to  receive  goods  for  carriage,  and  is  unable  to  make  any 
enquiry jas_to  the  ownership.  If  goods  are  delivered  to  a  carrier 
b}^  a  pseudo-owner,  the  carrier  is  safe  if  he  delivers  the  goods  in 
pursuance  of  his  directions  without  any  knowledge  of  the  true 
owner's  claim.     In  like  manner  he  is  safe,  as  against  the  pseudo- 


[d)  Bevereux  v.  Barclay,  2  B.  &  Aid. 
702;  21  R.  R.  457. 

{e)  Youl  V.  Earbottle,  Peake,  49 ; 
Stephenaon  v.  Harte,  4  Bing.  476  ;  29 
R.  R.  602. 

(/)  HalUday  v.  Holgate,  L.  R.  3  Ex. 
299 ;  Yunf/mann  v.  B/icsemann,  67  L.  T. 
€42. 

(j/)  Biddle  V.  Bond,  6  B.  &  S.  225; 
Betteley  v.  Reed,  4  Q.  B.  511  ;  Rogers  v. 
Lamberi,  [1891]  1  Q.  B.  318. 

[h)  Ranson  v.  J'laU,  [1911]  2  K.  B. 
291. 


(»)  Wilson  V.  Anderton,  1  B.  &  Ad. 
456  ;  35  R.  R.  348. 

(/.-)  Thome  v.  Tilbury,  3  H.  &  N.  534  ; 
Ogle  V.  Atkinson,  5  Taunt.  759  ;  15  R.  R. 
647  ;  Rogers  v.  Lambert,  sup. 

(/)  Shelbury  v.  Scotsford,  Telv.  23; 
Ross  V.  Edwards,  73  L.  T.  100. 

(«<)  Exp.  Dttvies,  19  Ch.  D.  86. 

(n)  Ante,  p.  22. 

(o)  Henderson  v.  Williams,  [1895]  1 
Q.  B.  521. 

(p)  See  post,  p.  29. 
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Chap.  II.     owner  from  whom  ho  could  not  refuse  to  accept  the  goods,  if  the 
true  owner  claims  the  goods  and  he  gives  them  up  to  him  (q) . 

The  bailee  may  become  liable  to  the  true  owner  if  he  declines 
to  give  up  the  goods  to  him  (r). 

In  tlie  case  of  c_onliicting  claims  by  the  bailor  and  a  third  person, 
the  bailee  may  institute  interpleader  proceedings  (s) . 
Duty  of  The  bailee  is  bound  to"^take  care  of  the  goods  bailed,  and  is 

bailee  in  cases  responsible  if  they  are  lost  or  damaged  through  his  negligence. 

where  the  — ■*:  .  ■  n-         m.  «.f... .-..^ ■■-»-"   J         .  .    '  '"^r?     J*  "'      j' 

bailment  is—    The  amount  of  negligence  which  renders  him  responsible  depends 
for  benefit  of    upon  the  jnatuie  of  the  bailment. 

baUor^only^         iT^Vs^-  Where  the  bailment  is  entirely  for  the  benclit  of  the 

'     bailor,  as  where  goods  are  delivered  to  the  bailee  to  be  kept  by 

him  gratuitously  (the  depositum  of  the   Eoman  law),  or  to  be 

carried  or  worked  on  by  him  gratuitously    (the  mandatum  of 

I   the    Eoman    law),  he   is,    in    the    absence   of   special   contract, 

^  only  bound  to  act  in  good  faith,  and  is^  only  liable  for  gross 

negligence  (t) .  Cr--\  \^  /    li- '  -.-wo-k^  , 

The  question  what  amounts  to  gross  negligence  in  any  particular 
case  is  a  question  of  fact.  Generally  speaking,  the  fact  that  the 
gratuitous  bailee  has  taken  the  same  amount  of  care  of  goods 
deposited  with  him  that  he  takes  o£  liis  own  pi'operty  affords  a 
strong,  though  not  a  conclusive,  presumption  that  he  has  not 
been  guilty  of  gross  negligence  (u) . 

A  person  w^ho  gratuitously  undertakes  the  carriage  of  another 
person,  or  of  goods,  is  bound  to  exercise  reasonable  care  according 
to  the  circumstances  of  the  case  (x). 

Where  the  gratuitous  bailee  undertakes  to  carry,  or  to  do 
something  to  the  goods  bailed,  he  is  bound  to  use  such  skill  as 
he  has  in  fact,  and  is  guilty  of  gross  negligence  if  he  does  not  {y). 
In  this  case,  if  he  undertakes  to  do  that  something  to  the  best  of 

{q)  Sheridan  v.  Xew  Quay  Co.,  4  C.  B.  Shielh  v.  Blackburne,   1  H.  BL   158  ;  2 

N.  S.  649.  R.  R.  750  ;  Bartnall  v.  Howard,   4  B.  & 

(>•)  Batiit  V.  Hartley,  L.  E,.    7   Q.   B.  C.  345. 

594.  {u)  Giblin  v.  McMullen,  L.  R.  2  P.  C. 

(«)  Attenlorough    v.    St.     Katharine's  339.      See    per    Sir    Wm.    Scott    (Ld. 

Bock  Co.,  3  C.  P.  D.  450;  Robimon  v.  Stowell),  The  William,  6  Eob.  316. 

Jenkins,    24    Q.  B.  D.   275 ;   Hoi/crs  v.  (z)  Harris  v.  Ferry,  [1903]   2  K.  B. 

Lambert,    [1891]     1    Q.    B.    318,    327  ;  219. 

R.  S.  C.  Ord.  LVII.  (y)  Lord  v.  Midland  R.  Co.,   L.  R.   2 

(/)  Coggs  V.    Bernard,    2   Ld.   Raj'm.  C.  P.   344,  per  Willes,  J. ;     Wilson    v. 

909  ;  1  Sm.  L.  C.  173 ;  Doorman  y.  Jm-  Brett,  11  M.  &  W.  113. 
kins.   2   A.   i  E.   -loG:  41   R.  11.    -I JO; 
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his  skill,  and  his  situation  or  profession  is  such  as  to  imply  skill,     Chap.  II. 
an  omission  to  use  that  skill  is  gross  negligence  (z) . 

Secondly :  Where  the  bailment  is  solely  for  the  benefit  of  the  for  benefit  of 
bailee,  as  in  the  case  of  a  gratuitous  loan  of  chattels  to  be  used    tJ^  '^^  ^ ' 
by  the  bailee  (the  commodatum  of  the  civilians).    In  this  case  the 
bailee  is  bound  to  use  great  diligence  in  the  protection  of  the 


chattels,  and  will  be  liable  even  for  slight  negligence. 

Slight  negligence  is  the  omission  of  that  amount  of  care  that  vbs;^^^*''''^ 

very  attentive  and  vigilant  persons  take  of  their  own  goods  (a)  .^\T  ^.  ^ 

The  bailee  must  be  considered  as  having  held  himself  out  to  the  ^.^V^*^ 

lender  as  being  competent  to  take  care    of    the   thing  lent  (6).^^ 
A  borrower  is  only  allowed  to  use  the  thing  lent  in  accordance  , 

with  the  conditions  of  the  loan  (c) .     If  the  goods  have  been  in-  d(P^ 

jured  or  destroyed  by  a  stranger  without  any  negligence  on  the     ^/^  J>*'*''^ 
part  of  the  bailee,  he  is  not  liable  to  the  bailor  (d) . 

Thirdly :  When  tlie  bailment  is  for  the  common  benefit  of  both  for  common 

.  „  1  .  1  •         _e       1  •         benefit  of 

bailor  and  bailee,  as  m  cases  oi  pawn,  hire,  warehousing  tor  hire,  bailee  and 
and  in  other  cases  where  the  bailee  undertakes  for  reward  to  do  bailor, 
work  upon  or  to  carry  the  goods.     In  all  these  cases,  except  where 
the  soods  are  delivered  to  a  common  carrier,  the  bailee  is  bound 
(in  the  absence  of  special  contract)  to  use  ordinary  care^.  and  is^^J^^^^j^^  ^ 
liable  for  ordinary  negligence.    By  "  ordinary  care  "  is  meant  that^3^^^„j^    ^■' 
care  which  ^XfifY  P'.'^'-^Q^fc  p^^^  takes  of  his  own  goods  (e) .     The 
bailee  will  be  liable  if  the  goods  are  injured  through  the  negligence 
of  his  servant  while  acting  in  the  course  of  his  employment,  but 
not  if  his  servant  is  acting  for  his  own  purposes  outside  the  scope 
of  his  employment  (/),  as,  for  instance,  if  he  steals  the  goods  (g). 
The  questions    that   arise    as   to   pawn  and   common   carriers 
require  special  consideration. 


(z)  Shiells  V.  Blackburne,  sup.  [1895]  A.  C.  632  ;  Peers  v.   Sampson,  4 

{a)   Coggs  v.  Bernard,  sup.  ;  Bracton,  D.    &   R.    636 ;     (livery   stable    keeper) 

lib.  3,  c.  2,  s.  1.  Searlc  v.  Luverick,  L.  E.  9   Q.  B.    122; 

{b)  Per  Parke,  B.,  Wilson  v.  Brett,   11  (work    for    hire)    Clarke    v.    Earnshaw, 

M.  feW.  115.  Gow,    30;    21    R.    R.    790;    (agister) 

(c)  J5nw^foe  V.  Jfomcf,  1  Mod.  210.  Halestrap  v.    Gregory,    [1895]    1   Q.   B. 

{d)  See  The  Winkfield,  [1902]  P.  42.  561  ;     Turner    v.    StaUibrass,    [1898]    1 

{e)  Coggs  v.  Bernard,  1  Sm.  L.  C.  173  ;  Q.  B.  56. 

2    Ld.    Raym.    909  ;     (hiring)    Bean   v.  (/)    Sanderson    v.     Collins,    [1904]     1 

Keate,  3  Camp.  4  ;   13  R.  R.  735  ;   (ware-  K.  B.  628  ;   Coupe  Co.  v.  Maddkk,  [1891] 

housing)  Walker  v.  British,  ^-c.  Ansae.,  2  Q.  B.  413. 

18  Q.  B.  277;   CaiUffv.  Darners,  Peako,  {g)  Cheshire  v.  BaUcy,  [19().")]   1  K.  B. 

114  ;    3   R.    R.    666  ;    iirabant  v.    King,  237. 
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Chap.  II.         A  pledge  or  pawn  (pigmis  of  the  civilians)  is  where  possession 
PawTi  or  of  a  personal  chattel  is  delivered  hy  one  person,  called  the  pawnor 

pledge.  Qj.  pledgor,  to  another,  called  the  paAvnce  or  pledgee,  as  security 

for  a  debt.  The  pawnee,  having  both  the  possession  and  the 
right  to  possess,  is  said  to  have  a  "special  property"  in  the 
chattel  (h),  the  general  property  remaining  in  the  pawnor.  But, 
on  tender  or  repayment,  the  right  to  possess  is  immediately  re- 
vested in  the  pawnor  (^) . 

It  need  hardly  be  said  that  the  pawnee  does  not  acquire  any 
greater  right  to  the  chattel  than  that  which  the  pawnor  had  (k) . 
There  are  some  exceptions  to  this  rule  contained  in  the  Factors 
Act,  1889  (Z),  and  the  Sale  of  Goods  Act,  1893  (m),  in  favour 
of  pledges  by  factors  (n),  by  persons  who  sell  goods  and  remain 
in  possession  of  them,  and  by  persons  who  have  bought  or  agreed 
to  buy  goods  and  have  obtained  possession  thereof  with  the  consent 
of  the  seller. 

The  pawnee  has  a  right  to  sell  the  goods  on  non-payment  of 
the  debt  when  a  day  was  fixed  for  payment  (o),  but  only  after 
notice  if  no  day  was  fixed  (p).  He  may  repay  himself  out  of  the 
proceeds,  but  ivu<i  nnv  to  the  pawnor  the  net  surplus  of  the  pur- 
chase-money ;ii        ,       iiicnt  of  all  expenses. 

The  pawnee's  interest  in  the  pawn  is  alienable,  and  may  be 
sub-pledged  (q)  and  be  seized  in  execution  by  the  sheriff  (r) . 

A  pawn  or  pledge  is  not  within  the  Bills  of  Sale  Acts  (s), 
although  accompanied  by  a  contemporaneous  document  signed 
by  the  pawnor  or  pledgor  recording  the  transaction  and  regu- 
lating the  rights  of  the  pawnee  or  pledgee  as  to  the  sale  of  the 
goods  (t). 

(A)  See  Campbell  on  Sale,  57  ;  Donald  Helby  v.  Matthews,  [1895]   A.  C.   471  ; 

V.  Suckling,  L,  R.  1  Q.  B.  604 ;  Ballxday  Nicholson  v.  Harper,  [1895]  2  Ch.  415. 

V.  Holgale,  L.  R.  3  Ex.  299  ;  Burdick  v.  (w)  See  as  to  Factors,  post,  p.  80. 

Sewell,  lOQ.  B.  D.  36.3,  367;  BeMorritt,  (o)  Capper  v.  Dickinson,  1  Rolle,  Rep. 

18  7</.  222.  181. 

(i)  Re  Lawford,  [1902]  2  K.  B.  445.  ip)  ^^ P-  J^o^^ard,   17  Q.  B.  D.  690, 

,'                       ■            -  ..          .   ri  698;  i2c  J/om«,  18Q.  B.  D.  222. 

(k)    Hooper  v.    Ramsbottom,    4  Lamp.  ,  \    j^       n       e    r;-        t    i?     i  n    tj 

^  '          ,          ,       ,          ,     ,    T.     0    o  M  Donald  v.  Suckling,  L.  R.   1  Q.  B. 

121;  Lamb  v.  Atlcnborough,   1   B.   &   S.  ^^?'  ,^            ^    ,        r^      -.no     -n    ,  ?■ 

^     ,        .;  rr,   T,     „..,.      •,  ^So  ■  Mores  Y.  Conham,  Ow.  123;  Portahs 

831;  Roarer.  Darker,  2  T.  R.   376 ;  1  '                               ' 

R'  V.  Tctleu,  5  En.  140. 

•  ^-        •  (r)  Re  Rollason,  34  Ch.  D.  495.     See 

(/)  52  &  53  Vict.  c.  45,  ss.  2-9.     See      ^^^^^  ^   323 

Hastings  v.   Pearson,    [1893]    1    Q.    B.  ^^^  See^^os^,  p.  99. 

62  ;   TmnoiUe  v.  Christie,  69  L.  T.  338.  ^^■^  ^^^_  Hubbard,  sup. 

(m)  56  &  57  Vict.   c.  71,   s.  25.     See 
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Many  statutory  provisions  have  been  made  with  regard  to  Chap.  II. 
pawnbrokers  or  persons  who  carry  on  the  business  of  lending  pawnbrokers 
money  on  goods  taken  in  pawn,  beginning  with  1  Jac.  1,  c.  21;  ^^t,  1872. 
but  these  have  all  been  superseded  by  the  Pawnbrokers  Act, 
1872  (u).  The  Act  applies  (1)  to  every  loan  by  a  pawnbroker  of 
forty  shillings  or  under,  and  (2)  to  every  loan  by  a  pawnbroker 
of  above  forty  shillings  and  not  above  ten  pounds,  except  in  the 
case  of  a  special  contract  as  authorized  by  the  Act  between  the 
pawnor  and  pawnbroker  at  the  time  of  the  pawning  (x) .  The  Act 
contains  general  regulations  for  the  carrying  on  of  the  business, 
which  provide  that  on  taking  a  pledge  the  pawnbroker  shall  deliver 
a  pawn  ticket  to  the  pawnor,  and  includes  a  scale  of  profits  and 
charges.  Every  pledge  is  redeemable  by  the  holder  for  the  time 
being  of  the  pawn  ticket  (y)  within  twelve  months  from  the  day 
of  pawTiing  and^even  dsij[S_gi_^ra£eXz) .  If  a  pledge  for  ten 
shillings  or  under  has  not  been  redeemed  within  the  time,  it 
becomes  the  pawnbroker's  absolute  property  (a) ;  but  a  pledge  for 
above  ten  shillings  remains  redeemable  until  disposed  of  (&),  and 
such  disposition  must  be  by  sale  by  auction  as  prescribed  by  the 
Act  (c),  theliolder  of  the  ticket  being  entitled  to  any  surplus  if 
claimed  within  three^  years  of  the  sale  (d) .  The  provisions  of 
the  Act  do  not,  however,  affect  the  common  law  rights  of  the 
owner  of  property  which  has  been  pledged  without  hi^  au- 
thority (e) .  The  pawnor  is  protected  against  loss  by  fire,  or  by 
depreciation  in  value  of  the  pledge  through  the  pawnbroker's 
default  (/). 

A  common  carrier  is  one  who  offers  to  carry  goods  for  any  one  Common 
who  brings  them  (g),  between  certain  termini,  and  by  a  certain 
route,  and  at  a  reasonable  rate.  The  owner  of  a  ship,  plying 
between  certain  ports  and  carrying  the  goods  of  all  comers  as  a 
general  ship,  as  distinguished  from  a  ship  hired  to  carry  a  specific 
cargo,  is  a  common  carrier  (h) . 

A  common  carrier  insures  the  goods  against   all   loss   except 

(«<)  35  &  36  Vict.  c.  93.  (e)  Singer  Co.  v.  Clark,  5  Ex.  D.  37 ; 

(x)  lb.  ss.  10,  24.  Burrows  v.  Barnes,   82  L.  T.   721  ;  Lei- 

[y)  lb.  8.  25.  cesterv.  Cherryman,  [1907]  2  K.  B.   101. 

(z)  lb.  8.  16.  See  Cheesman  v.  Exall,  6  Ex.  341. 

(a)  lb.    8.  17.  (/)  35  &  36  Vict.  c.  93,  ss.  27,  28. 

{b)  lb.  e.  18.  (y)   Consolidated,    ^c.    Co.    v.    Olirer^s, 

(c)  Jb.  8.  19.  [1910]  2  K.  B.   395;  Electric,  ^c.  Co.  v. 

[d)  lb.  8.  22.  Gaywood,  100  L.  T.  855. 

(/i)  Nugent  v.  Umilh,  1  C.  1'.  D.  427i 


r^V^^ 
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Chap.  II.  tliat  arising  from  the  ^ct  of  God  (i)  or  the  public  enemy,  or  from 
a  defect  in  the  thing  j'tself  .(/g).  He  is  bound  to  go  by  the  accus- 
tomed route  and  to  deliver  within  a  reasonable  time  (l),  and  his 
liability  is  the  same  whether  he  carries  by  land  or  water  (m) .  His 
duty  to  carry  the  goods  safely  does  not  depend  on  contract,  but 
is  a  liability  thrown  on  him  by  law  (w). 

A  carrier  may  limit  his  liability  by  an  express  contract,  which, 
in  the  case  of  a  ship,  is  usually  contained  in  the  bill  of  lading  (o). 
Where  tlie  goods  are  carried  under  a  contract  that  they  are  to 
be  at  the  "owner's  risk,"  the  carrier  is  free  from  his  liability  as 
an  insurer,  but  he  is  liable  as  bailee  for  ordinary  negligence  and 
for  breach  of  his  undertaking  to  deliver  at  the  proper  time  (p) . 
Carriere  Act.  The  Act  known  as  the  Carriers  Act  (q)  provides  that  common 
carriers  by  land  are  notjo  be  liable  for  the  loss  of  goods  of  certain 
classes  above  the  value"of  £10,  unless  the  value  and  nature  of 
the  goods  are  declared  by  the  person  sending  them,  and  such 
increased  payment  as  is  notilled  by  a  conspicuous  notice  in  the 
office  where  the  goods  are  received  is  paid.  In  this  section 
■'loss"  means  loss  by  the  carrier,  not  the  loss  occasioned  to  the 
owner  by  non-delivery  (r) .  Kailway  and  canal  companies  are 
incapable  of  restricting  their  liability  for  loss  or  injury  occa- 
sioned by  their  neglect  or  default  (s),  including  loss  in  respect 
of  steam  vessels  worked  by  railway  companies  (t),  except  by  con- 
ditions which  "appear  to  the  Court  to  be  just  and  reasonable," 
and  which  are  contained  in  a  contract  signed  by  the  party  or  the 
person  delivering  the  goods  to  the  company  (u) .     Eailway  com- 

(i)  As  to  the  meaning  of  the  "  act  of  1  C.  P.  D.  423.  The  liability  of  ship- 
God,"  see  Nugent  v.  Smith,  sup.;  Kichoh  owner.s  is  discussed  in  5  Law  Quarterly, 
V.  Marsland,  L.  R.  10  Ex.  255  ;  2  Ex.  D.  15. 

]  ;    Nitrophosphate   Co.   v.    London    and  («)  Fozzi  v.  Shiplon,  8  A.  &  E.   963 ; 

St.  Eath.  Bocks  Co.,  9  Ch.  D.  503.     See  47  R.  R.  802. 

the   notes  to    Walton  v.    Waterhome,    2  (o)  See  post,  Chap.  iv. 

Wms.  Saund.  420  ;  and  Pollock  on  Con-  {p)  D'Arc  v.  L.  %  N.  W.  R.  Co.,  L.  R. 

tracts,  435.  9  C.  P.  325  ;  Mitchell  v.  L.  S;  Y.  R.  Co., 

(k)  Co.  Litt.   89rt ;  22  Lib.  Assis.  pi.  L.  R.  10  Q.  B.  256.     See  Price  v.  Vnion 

41 ;  Nugent  v.  Smith,   1   C.  P.  D.   423  ;  Co.,  [1903]  1  K  B.  750  ;  [1904]  1  K.  B. 

Blower  v.  G.  W.  R.  Co.,  L.  R.  7  C.  P.  412. 

655  (animals) ;  Kendal  v.  L.  ^-  S.  W.  R.  (?)  U  Geo.  4  &  1  Will.  4,  c.  68. 

Co.,  L.  R.  7  Ex.  373  (anunals).  (>•)  Milieu  v.  Brasch,  10  Q.  B.  D.  142. 

{I)  Hales  V.  L.  #  N.  W.  R.  Co.,  4  B.  &  (.s)  See  Shaiv  v.  G.  W.  R.  Co.,  [1894] 

S.  66;   Taylor  v.  G.  N.  R.  Co.,  L.  R.   1  1  Q.  B.  373. 

C.  P.  385.  {t)  See  The  Stella,  [1900]  P.  161. 

(»i)  Rich  V.  Kneeland,   Cro.  Jac.   330 ;  (m)  The   Railway  and   Canal   Traffic 

Hob.   17  ;  2  Lev.   69  ;  Nugent  v.  Smith,  Acts,  1854  and  1888  (17  &  18  Vict.  c.  31, 
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panies  are  common  carriers  of  passengers'  personal  (a;)  luggage,     Chap.  II. 
whether  carried  in  the  luggage  van  or  in  the  carriage  with  the 
passenger  {y) . 

The  common  law  liability  of  a  shipowner  is  limited  by  the  Shipowners' 
Merchant  Shipping  Act,  1894  {z),  which  prevents  him  from  being 
liable  for  loss  or  damage  occasioned  by  the  fault  or  incapacity  of 
any  qualified  pilot  acting  in  charge  of  the  ship  in  any  district 
where  the  employment  of  such  pj^o^  i^^^El^i^^^^^  .^.X-l^TY'  or  for 
loss  arising  without  his  fault  or  privity,  or  for  fire  (a)  on  board 
ship,  or  for  loss  in  respect  of  certain  articles  specified  in  the  Act, 
unless  the  owner  or  shipper  declares  the  nature  and  value  thereof 
at  the  time  of  shipping:  and  in  certain  cases  from  being  liable 
for  more  than  the  value  of  the  ship  and  freight:  and  his  liability 
is  limited  in  some  cases  to  £15,  and  in  other  cases  to  £8,  per  ton 
of  the  ship's  tonnage  (6). 

It  is  the  duty  of  a  person  lending  a  thing  to  another  not  Jto  Duty  of 
conceal  from  the  borrower  any  defects  known  to  him  which  may    ^  °^' 
render   the    use   of   the    thing   perilous   or   unprofitable   to   the 
borrower  (c);  but  the  lender  is  not  liable  for  injury  to  the  borrower 
arising  from  a  defect  unknown  to  him  {d) . 

It  is   the  duty  of  a  person  who   gives  dangerous   goods  to  a  Dangerous  or 
carrier,  whether  by  land  (e)  or  sea  (/),  to  give  notice  of  their  chattel, 
character  to  him  {g) ;   and  he  impliedly  warrants  that  the  goods 
are  not  dangerous,  but  are  fit  for  carriage  in  the  ordinary  way, 
unless  the  carrier  knows,  or  ought  to  know,  that  the  goods   are 


8.  1 ;  51  &  52  Vict.  c.  25)  ;  the  Regula-  K.  B.  51. 

tion  of  Railways  Act  (31  &  32  Vict.   c.  (^)  57  &  58  Vict.  c.  GO,  s.  503.     Post, 

119,    8.    16)  ;    Peek  v.   N.  fitaff.  R.   Co.,  P-  123. 

E.  B.  &  E.  986  ;  Doolan  v.  Mid.  R.  Co.,  {«)  Blakeniore  v.  Bridol  and  Exeter  R. 

2  App.  Cas.  792 ;  M.  S.  S^  L.  R.  Co.  v.  Co.,  8  E.  &  B.  1035. 

Brorvn,    8   Id.   703 ;   G.    TV.    R.    Co.   v.  [d)  MacCarthtj  v.    Young,  6  H.   &  N. 

McCarthtj,     12     Id.    218;     Sntcliffe    v.  329;   (CWy/t/i;?  v.  CjWwm,  [1899]  1  Q.  B. 

G.  W.  It.  Co.,  [1910]  1  K.  B.  478.  145. 

{x)  See  Britten  v.  G.  N.  R.  Co.,  [1899]  {«)  Farrant  v.  Barnci,   11  C.  B.  N.  S. 

1  Q.  B.  243  ;   Casswell  v.  Cheshire  Lines,  553. 

[1907]  2  K.  B.  499.  (/)  I^rass  v.  Maitland,  6  E.  &  B.  470  ; 

{y)  G.  IF.  R.  V.  Bunch,  13  App.  Cas.  Williams  v.  East  India  Co.,  3  East,  192  ; 

31.  6  R.  R.   589;  Bnnn  v.  BucknaU,  [1902] 

(z)  57  &  58  Vict.  c.  60,  ss.  502,  503,  2  K.  B.  614. 

■633;  amended  by  61  &  62  Vict.  c.  14,  {[/)  As  to  specially  dangerous  goods, 

and  6  Edw.  7,  c  48,  ss.  69-71  ;  see  The  sec  the  Explosives  Act,  1875  (38  &  ;{9 

Hopper  Xo.  &e>,{VMri'\ 'P.  2')i.  Vict.  c.    17);    the   Merchaut   Sliipping 

(a)   Greenahields  v.  ^Irphcns,   [1908]   1  Act,  1891,  ss.  416— 450. 
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Chap.  II.  dangerous  (h).  It  is  the  duty  of  the  letter  in  contracts  of  hiring 
to  suppl}^  a  thing  reasonably  fit  for  the  purpose  for  which  it  is 
intended  to  be  used  (^),  unless  the  hiring  is  of  a  specific  and 
agreed  chattel  (k) . 


Possessory 
lien  defined. 


Equitable 
lien. 


"y- 


How  liens 
arise  and  are 
lost. 


Parting  with 
possession. 


Possessory  Lien  (I) . 

Where  a  person  in  possession  of  goods  which  belong  to  another 
has  a  right  to  retain  them  until  his  pecuniary  demands  against 
that  other  are  satisfied,  he  is  said  to  have  a  possessory  lien  on  the 
goods  (tw)  .  A  possessory  lien  does  not  give  any  right  to  sell  the 
goods  («).  There  are  a  few  cases  in  which  the  term  "lien"  is 
applied  to  certain  priorities  that  a  creditor  may  obtain  over 
property  not  in  his  possession  (o) .  Liens  of  this  nature  are 
equitable  liens,  or  maritime  liens  (p).  They  are  independent  of 
possession,  and  are  merely  rights  to  have  specific  property  applied 
in  satisfaction  of  the  creditor's  claim. 

Ko  lien  arises  unless  the  goods  have  come  lawfully  into  the 
possession  of  the  person  claiming  the  lien  (g)  in  the  ordinary 
course  of  business,  and  not  for  a  special  purpose  inconsistent  with 
the  lien.  There  is  no  lien  where,  from  the  nature  of  the  trans- 
action, the  possession  of  the  holder  is  subject  to  the  owner's  right 
of  disposition  (r).  The  lien  is  generally,  though  not  always,  lost 
b\_abandoning  the  f)ossession  of  the  goods  (s) ;  but  it  is  not  lost 
by  putting  them  in  the  possession  of  a  bailee  for  safe  custody  (t). 
Whore  the  lien  is  lost  by  voluntarily  parting  with  the  possession, 


(/*)  Bamjieid  v.  Goole  Co.,  [1910]  2 
K.  B.  94. 

(j)  FowUr  V.  Lock,  L.  R.  7  C.  P.  272  ; 
10  Id.  90 ;  Hijmayi  v.  Nye,  6  Q.  B.  D. 
695;  Mantel/  v.  Scott,  [1899]  1  Q.  B. 
986 ;    Voffan  v.  Oulton,  79  L.  T.  384. 

{k)  Robertson  v.  Amazon  Tug  Co.,  7 
Q.  B.  D.  598. 

{I)  3  Bythewood,  by  Robbins,  ss.  583— 
673  ;  Fisher  on  Mortgages,  286  ;  Tudor, 
L.  C.  Merc.  Law,  363  (notes  to  Eruger 
V.  Wilcox). 

(»i)  Hammond  v.  Barclay,  2  East,  235. 

(«)  Mulhner  v.  Florence,  3  Q.  B.  D. 
484. 

(o)  3  Bythewood,  by  Robbins,  s.  650. 


(jo)  We  shall  not  discuss  equitable 
liens ;  as  to  maritime  liens,  see  post, 
p.  122. 

{g)  Sunbolfx.  Alford,  3  M.  &  W.  248  ; 
49  R.  R.  593 ;  Madden  v.  Kempstcr,  1 
Camp.  12. 

(r)  Forth  v.  Simpson,  13  Q.  B.  680; 
Orchard  v.  Rackstraw,  9  C.  B.  698 ; 
Jackson  v.  Cummins,  5  M.  &  W.  342. 

(s)  Kruger  v.  Wilcox,  Ambl.  252 ;  1 
Dick.  269;  Tudor,  L.  C.  Merc.  Law, 
353;  G.  E.  R.  Co.  v.  lord's  Trustee, 
[1909]  A.  C.  109. 

(t)  Wilson  V.  Kymer,  1  M.  &  S.  157; 
52  R.  R.  812,  813  ;  Belcher  v.  Oldjield, 
6  B.  N.  C.  102. 


distinu-uished. 
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it  is  not  revived  by  re-acc|uirin^  possession;  seeus,}i  the  loss^of     Chap.  II. 

possession  is  involuntary  (u). 

There  are,  iiowever,  a  few  exceptional  cases  where,  though  the 

^ . —  ^ -'  ■■■■Mr        M^i   m, 

goods  are  voluntarily  parted'  with,  the  lien  yfevives  on  possession 
being  re-acquired;  for  instance,  an  insuranoe  broker,  who  effects 
a  policy,  loses  his  lien  on  tlie  policy  by  voluntarily  parting  with 
it,  but  the  lien  revives  if  he  regains  possession  of  the  policy  {x) . 
Jl  a  guest  at  an  inn  places_a  horse  in  the  inn  stables,  the  inn- 
keeper does  not  lose  his  lien  when  the  guest  takes  and  uses  the 
horse  with  the  intention  of  returning  it  (y). 

A  lieu  is  also  in  man}^  cases  lost  by  taking  security;  whether  Taking 
or  not  it  is  lost  by  taking  a  security  depends  upon  the  intention 
expressed  or  to  be  inferred  from  the  position  of  the  parties  and 
all  the  circumstances  of  the  case  (z) . 

Possessory  liens    are    either     "particular  "    (sometimes  called  "Particular" 

•^  ^  _         ^  and    '  gene- 

" specific")  or  "general."  A  particular  lien  enables  the  pos-  ral"lieii 
sessor  to  retain  the  goods  untU  payment  of  a  debt  due  in  respect 
of  them;  a  general  lien  gives  a  right  to  retain  the  goods  until 
any  general  balance  of  account  due  from  the  owner  to  the  pos- 
sessor is  paid  (a) .  Apart  from  contract,  express  or  implied,  it 
may  be  said  that  particular  lien  is  given  by  common  law  and 
general  lien  by  custom  or  usage  (&),  which  may  be  considered 
as  adding  an  implied  term  to  the  principal  contract.  Particular 
liens  are,  but  general  liens  are  not,  favoured  by  the  law  (c) . 

A  particular  lien  may  arise  (1)  at  common  law,  (2)  by  express  Particular 
contract,  (3)  by  implied  contract. 

A  particular  lien  can  arise  at  common  law  in  favour  of  a  person 
in  possession  (d)  of  goods  in  three  different  cases:  — 

(1)  Where  he  has  bestowed  labour,  or  skill,  or  expense  upon 
or  in  dealing  with  the  goods  (e) ; 

(u)  Sweet  V.  Fi/m,  1  East,  4  ;  5  R.  R.  (c) '  Runhforth  v.  Badfield,  7  East,  224; 

497;    Wallace  V.    Woodgate,  Ry.    &   M.  8R.  R.  520; /ff<!oA«  v.  Z^ifo?^-,  5Bing.  132. 

194;  Ex  p.  Cheesman,  2  Eden,  181.  [d)  Eetjwood  v.   Waring,  4  Camp.  291; 

[x)  Levy  v.  Barnard,  2  J.  B.  Moo.  34.  Shaw  v.  Neale,  27  L.  J.  Ch.  444. 

{y)  Allen  v.  Smith.   12    C.   B.  N.   S.  {e)  Franklin  v.  Hosier,  4  B.   &  Aid. 

638;    11  W.  R.  440.                                  ■  341;  23  R.  R.  305;  Chase  y.  Westmore, 

(z)  Re  Taylor,  [1891]   1   Ch.  5fi0,  597  ;  5  M.  &  S.  180;   17  R.  R.  301  ;  Howes  v. 

Angus  v.-  McLachhm,   23  Ch.   D.   330  ;  Ball,  7  B.  &  C.  481  ;  31  R.  R.    25() ;  Ex 

Re  Bowes,  33  Ch.  D.  .'>8G.  p.  Wtlloughhy,   16  Ch.  D.  604;  Hollis  v. 

(«)  Anglo- Italian    Barik   v.    Jjatie.s,    9  Clartdgc,  A  T-.imxi.  W~  ;  si.ited  39  K.  R. 

Ch.  D.  289,  per  Brett,  L.J.  662,  663  ;  Scurfc  v.  Morgan,  4  M.  &  W. 

{h)  Houghton  v.  Matthews,  3  B.  &  P.  270;    51    R.    R.   568;    La,.e  v.    Tewsou, 

494  ;  7  R.  R.  815.  12  A.  &  E.  110  (auctioneer' h  lien). 


G.r.p. 
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Chap.  II.         (2)  Where  he  is  compellable  to  receive  the  goods  or  perform 

the  services  in  respect  of  which  ho  claims  the  lien  (/) ; 

and 
(3)  W.here  he  has  saved  the  chattel  from  loes  at  sea  or  capture 
by  an  enemy  {g) . 
Lien  in  A  lien  claimed  in  respeet  of  labour  done  or  expense  incurred 

worrV/  ^"  respect  of  goods  can  only  be  enforced  against  the  owner  if  it 
was  done  or  incurred  at  his  request  or  by  his  authority  {h), 
except  in  the  cases  of  a  carrier  or  innkeeper  {i) ;  but,  subject  to 
the  rights  of  the  owner,  it  may  be  enforced  against  any  person 
at  whose  request  or  by  whose  authority  the  work  or  expense  was 
done  or  incurred  (fc). 

The  lien  does  not  arise  until  the  work  undertaken  is  completely 
performed  (Z);  but  if  the  owner  of  the  chattel  prevents  the  work 
from  being  completely  performed,  there  is  a  lien  for  the  work 
actually  done  (m). 

The  lien  is  only  uppn  the  chattel  on  which  the  work  is  done, 
not  on  any  chattel  delivered  \o  the  workman  to  enable  him  to  do 
the  work  (w),  as,  for  instance,  a  coat  sent  to  a  tailor  as  a  pattern. 
But  where  the  work  is  an  entire  work,  and  is  done  on  several 
chattels,  the  lien  extends  to  all  of  them  (o). 
Inn-  An  innkeeper  is  bound  to  receive  every  traveller  (g)  who  ap- 

keepers  [p).  ^^.^^  ^  ^^  admitted  asaguest  (r),  solong  as  there  is  room  for  liim 
in  the  house  (s)  and  no  good  reason  for  refusing  to  receive  him, 
and  also  to  receive  his  goods  {t).    He  has,  in  return,  a  lien  on  the 


(/)    Torke  v.  Grenaugh,  2  Ld.  Raym.  («)  Sanderson  v.  Bell,  2  Cr.  &  M.  304  ; 

866  ;     Skinner    v.     TJpshaw,     Id.     7o2  ;  Bleaden  v.  Bancock,   4   CAP.    152 ;   34 

Thompson  v.  Lacy,  3  B.  &  Aid.  283  ;  22  R.  R.   775  ;  Steadman  v.  Hockley,  15  M. 

R.  R.  385.  &  W.  553. 

(g)  Hartfort  v.  Jones,   1   Ld.  Raym.  (o)  Blake  v.  Nicholson,  3  M.  &  S.  167; 

393  ;  Baring  v.  Bay,  8  East,  57.     As  to  15  R.  R.  455. 

salvage,  see  post,  p.  124.  [p]  See  notes  to  Calye\i  Case,   1   Sin. 

(A)  Nicholson  v.   Chapman,   2  H.   Bl.  L.  C.  119. 

254  ;  3  R.  R.  374 ;  Buxton  v.Baughan,  6  {q)  Lamond  v.  Richard,  [1897]  1  Q.  B. 

C.  &  P.  674;  40  R.  R.   842;  Lempriere  541. 

V.  PasUy,  2T.  R.  485;  Keenex.  Thomas,  (>■)   Orchard  v.  Bush,  [1898]   2   Q.  B. 

[lf)05]  1  K.  B.  136  ;  Electric  Supply  Stores  284. 

V.  Gaywood,  100  L.  T.  855.  (s)  Broune  v.  Brandt,    [1902]    1  K.  B. 

(i)  ^eepost.  696. 

{k)  Hollis  V.  Claridgr,  4  Taunt.  807.  (t)  Hawthorn  v.  Hammond,  1  C.  &  K. 

{I)  Yev'Psirke,'B.,Finnock\.  Harrison,  404;    Rex   v.    Ivens,    7   C.    &    P.    213; 

3  M.  &  W.  535.  48    R.    R.    780  ;    Gordon   v.    Silber,    25 

(w)  LiUey  v.  Barmley,  2  M.  &  Rob.  Q.  B.  D.  491. 
548. 
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goods  brought  to  the  inn  by  the  guest  as  his  goods  (m),  whether     Chap.  II. 
they  belong  to  him  or  not  {x) ;  but  not  on  goods  brought  to  the 
inn  by  a  person  who  is  not  a  guest  («/),  or  on  goods  supplied  by  a 
third  person  for  the  temporary  use  of  the  guest  at  the  inn  and 
known  by  the  innkeeper  to  be  the  property  of  the  third  person  {z). 

The  lien  is  on  all  the  goods  brought  by  the  guest  to  the  inn  in 
respect  of  the  whole  of  the  innkeeper's  bill  against  the  guest  (a).  -: 

It  has  been  held  that  the  innkeeper  hasalien  on  goods  which  ^     ' 

are  the  separate  property  of  a  married  woman,  where  she  and  her  '^ 

husband  stay  at  an  inn  and  credit  is  given  to  the  husband  (&). 

In  addition  to  the  innkeeper's  ordinary  lien,  he  has,  by  the  Innkeepers 
Innkeepers  Act,  1878,  a  power  to  sell  by  public  auction  goods 
which  have  been  left  in  his  charge  or  custody  for  six  weeks,  and 
to  reimburse  himself  out  of  the  proceeds  the  amount  due  to  him 
from  the  person  depositing  the  goods  for  board  or  lodging,  or 
the  keep  and  expenses  of  horses  or  other  animals  (c) . 

Under  26  &  27  Vict.  c.  41,  an  innkeeper  may  protect  himself 
from  liabilit}^  to  make  good  any  loss  of  property  brought  to  his 
inn  to  a  greater  amount  than  £30,  except  {inter  alia)  when  the 
property  shall  have  been  stolen,  lost,  or  injured  through  the 
wilful  act,  default,  or  neglect  of  himself  or  his  servant,  or  when 
the  property  has  been  deposited  expressly  for  safe  custody  with 
him  {d) . 

A  carrier  has  a  lien  on  the  goods  that  he  carries  for  the  price  Carriers, 
of  the  carriage  (e),  but  not  for  charges  for  booking  or  -warehouse 
room  (/),  though,  by  the  usage  of  a  particular  trade,  or  by  special 
bargain,  his  lien  may  extend  to  charges  of  this  nature  {g),  and, 
as  in  the  case  of  innkeepers,  by  reason  of  his  obligation  to  receive 


(ti)  Thompson  Y.  Zacy,  Z  B.  &  Aid.  2S3  ;  («)  Mnllincr  v.  Florence,   3  Q.  B.  D. 

22  R.  E,.  385.  484. 

{x)  Threfally.  Berwick,  L.  R.  10  Q.  B.  (A)  Gordon  v.  Silber,  sup. 

210;   Snead  v.  Watkins,  1  C.  B.  N.  S.  \c)  41  &  42  Vict.  c.  38. 

267;    Yorke  y.  Grenaiigh,  2  Ld.  Raym.  {d)    TFhitehouse  v.  Pickett,  lidos']  A.  C. 

866;   Turrill  v.  Crawley,  13  Q.  B.  197;  357;  Medawarv.  Grand  Hotel  Co.,  [ISdX'] 

Gordon  v.  Silber,  sup.;  Robins  v.   Gray,  2  Q.  B.  11. 

[1895]  2  Q.  B.  501.  {e)  Vev    Lord     EUenborough,     C.J., 

(y)  Calye's  Case,  sup.  ;  Smith  v.  Bear-  Rushforth  v.  Hadjidd,  6  East,  525. 

U)ve,  6  C.  B.  132.  (/)  Lambert  v.  Robinson,  1  Esp.  119. 

(2)  Broadwood  v.  Granara,  10  Ex.  417.  {y)  Rushforth  v.  Jfadjield,  6  Ennt,  519  ; 

5ce  Robins  v.  Gray,  sup.  7  East,  224  ;  8  R.  R.  620 ;  A^uuiull  v. 

Rickford,  3  B.  &  V.  44,  n. 

3  (2) 
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and  carry  goods,  he  may  detain  them  against  the  true  owner 
until  the  particuUir  carriage  be  paid  {h). 

The  owner  of  a  ship  has  a  lien  on  the  goods  carried  by  him  for 
thejreight  (^),  i.e.,  the  sum  payable  to  him  for  the  carriage  of 
the  goods,  when  he  is  ready  and  able  to  deliver  them  (/c) ;  and  he 
has  a  lien  upon  the  luggage  of  a  passenger  for  his  passage 
money  (Z).  If  he  is  prevented  from  delivering  them  by  their 
nature,  i.e.,  owing  to  goods  of  that  nature  being  prohibited  by 
law  from  being  landed,  he  also  has  a  lien  for  tlie  costs  of  storage 
and  back  freight,  i.e.,  tlie  costs  of  bringing  them  back  to  the 
port  of  shipment  (???).  Where  the  cargo  is  consigned  to  separate 
consignees,  the  part  sent  to  each  consignee  is  subject  only  to  the 
freight  earned  in  respect  of  it(w).  The  lien  is  of  course  lost 
by  delivery  of  the  goods  (o) . 

A  lien  which  is  created  by  express  contract  may  extend  to  a 
case  where  no  lien  at  common  law  would  arise  (p),  and  is  regu- 
latcd  entirely  by  the  terms  of  that  contract  (g);  and,  where  a 
lien  arises  at  common  law,  it  may  be  varied  or  restricted  by  ex- 
press contract;  but  if  a  contract  contains  terms  inconsistent  with 
the  existence  of  a  lien,  then  no  lien  can  arise  (r). 

Where  no  lien  exists  by  common  law  or  express  contract,  it 
may  be  implied  either  from  previous  dealings  between  the  same 
parties  or  from  a  general  and  notorious  usage  of  trade  (s) . 

Bv  a  Mneral  lien  is' meant  the  right  of  the  bailee  who  carries 
on  a  certain  kind  of  trade  to  retain  the  goods  till  the  balance  due 
to  him  from  the  bailor  in  respect  of  that  trade  is  satisfied.  It 
arises : 


(A)  Yorke  v.  Grenattgh,  2  Ld.  Raym. 
866,  867,  per  Holt,  C.J. ;  Cross  on 
Lien,  p.  286.  See  Electric  Supply  Stores 
V.  Gaywood,  100  L.  T.  855. 

(i)  Ah  to  the  meaning  of  "freight," 
see^os^,  p.  119. 

(/.)  Kirchnerv.  7>«?/s,  12Moore,  P.  C. 
390. 

(/)  Wolf  V.  Summers,  2  Camp.  631  ; 
12  R.  R.  764. 

[m)  Cargo  ex  Argos,  L.  R.  5  P.  C. 
134. 

(n)  Bernal  v.  Pirn,  1  Gale,  17. 

(o)  North  V.  Guriiey,  1  J.  &  H.  .509. 
See   8.  494  of  the  Merchant  Shipping 


Act,  1894.     Post,  p.  63. 

ip)  Richards  v.  Symons,  8  Q.  B.  90 ; 
SivainstonY.  Clay,  11  W.  R.  811. 

(q)  Norris  v.  Williams,  1  Cr.  &  M. 
842 ;  Cumpston  v.  Haigh,  2  Scott,  684  ; 
2  B.  N.  C.  449 ;  Hawthorne  v,  New- 
castle P.  Co.,  3  Q.  B.  734. 

(r)  Chase  v.  Wesfmore,  h  M.  &  S.  180; 
17  R.  K.  301  ;  Tudor's  L.  C.  Merc.  Law, 
356  ;  Crawshay  v.  Ilomfray,  4  B.  &  Aid. 
50  ;  22  R.  R.  618  ;  Foster  v.  Colby,  3  H. 
&N.  705;  Exp.  Willoughhy,  16  Oh.  D. 
fi04 ;  Re  Leith,  L.  R.  1  P.  C.  305. 

(«)  Rushforth  v.  Hadfield,  7  East,  224  ; 
8  R.  R.  520. 
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(1)  In  those  trades  in  which  it  is  usual  for  advances  to  be     Chap.  II. 

made  by  the  bailee  to  the  bailor  (t); 

(2)  In  other  trades,   by  usage . 

If  it  can  be  shown  that,  according  to  the  custom  of  any 
particular  trade,  it  is  usual  for  advances  to  be  made  by  the  bailee 
to  the  owner  of  the  goods,  the  right  to  general  lien  is  admitted  (t); 
but,  in  other  trades  or  localities,  Avhere  it  is  alleged  that  the  lien 
exists  by  usage,  the  usage  must  be  proved  to  exist  (u) .  A  general 
lien  may  be  excluded  by  express  contract;  for  example,  a  factor, 
to  whom  goods  are  consigned,  does  not  acquire  a  general  lien  on 
the  goods  if  he  accepts  the  consignment  subject  to  special 
directions  as  to  the  application  of  the  cargo  or  the  proceeds  of 
sale  of  it  {x). 

Where  a  bailee  claims  a  general  lien  by  usage,  he  must  show 

that  the  general  balance  that  he  claims  arises  from,  and  that  the 

goods  were  delivered  to  him  in,  exercise  of  a  trade  in  respect  of 

which  the  usage  exists  (?/). 

A  general  lien  does  not  affect  the  rights  of  third  parties  (z);  so  General  lien 

,  .  „      „  1  •  1  ,    •  1  i.   does  not  affect 

that  if,  for  example,  .a  common  carrier  obtains,   by  agreement  rights  of  third 

with  the  consignee,  a  lien    for    the    general    balance  of  account  parties. 

between  them,  this  does  not  prevent  the  consignor  from  stopping 

in  transitu  (a) . 

"A  factor  is  a  person  to  whom  goods  are  consigned  for  sale  by  Factors. 

a  merchant  residing  abroad  or  at  a  distance  from  the  place  of 

sale;    and  he  usually  sells  in  his  own  name  without  disclosing 

that  of  his  principal"  (6).     "He  is  an  agent,  but  an  agent  of  a 

particular  kind.     He  is  an  agent  entrusted   with  the  possession 

of  goods  for  the  purpose  of  sale  "  (c).    A_mero  agent  has  (as  such) 

no  lien,  hut ^ia.ctQv..h?^^- ^  general  lien  on  goods;   and  he  does 

not  lose  his  character  of  factor  or  the  right  of  lien  attached  to  it 

by  reason  of  special  instructions  to  sell  goods  at  a  specified  price 

and  in  the  name  of  the  principal  (<Z). 

{t)  Bock  V.  Gorrmen,  2  De  G.  F.  &  J.  P.  1 19  ;  6  R.  R.  727. 
434.  {a)  Oppcnheim  v.  Russell,  3  B.  &  P.  42  ; 

in)  Bock  V.  Gorrissen,  sup.  ;   Cumpston  6  R.  R.  604.     Post,  p.  64,  as  to  stoppage 

V.  tiaigh,  sup.  ;  lie  Catford,  71  L.  T.  584.  in  transitu. 

ix)  Frith  V.  Forbes,  4  De  G.  F.  &  J.  {b)  Per  Abbott,  C.J.,  Baring  v.  Corrie, 

409;  Exp.  Hegivood,  2  Rose,  355.  2  B.  &  Aid.   143;  20  R.  R.  383.     See 

[y)  Dixon  v.  Stamfeld,  10  C,  B.  398.  post,  p.  80. 

(«)    Wright  v.  Snell,  5  B.  &  Aid.  350  ;  (<•)  Per  Cotton,  L.J.,  !itvvens  v.  ISiller, 

24  R.    R.    413  ;   Leuckhart  v.   Cooper,  3  25  Ch.  D.  31,  37. 
B.  N.  C.  99 ;  Richardson  v.  Goss,  3  B.  &  {d)  Slnens  v.  IHUer,  sup. 


lien 
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Chap.  II.  It  is  the  custom  for  factors  to  make  advances  to  their  principals, 
and  therefore  (e)  a  factor  has  a  lien  over  goods  which  come  into 
his  possession  as  factor  (/),  which  lien  extends  not  only  to  those 
advances  but  to  the  general  balance  of  his  account  against  his 
principal  arising  from  his  employment  ((7) . 
Solicitor's  An  important  example  of  a  generaljicn  is  that  which  a  solicitor 

has  for  tho  amount  of  his  bill  on  papers  of  his  client,  except  his 
will  (h),  which  have  come  into  his  possession  as  solicitor  (^),  but 
not  on  those  which  have  come  into  his  possession  in  some  other 
capacity  (7x-);  and  the  lien  is  confined  to  what  is  duo  to  him' 
in  his    character    of    solicitor,  and  does    not    extend  to  general 

debts  (/). 

The  lien  "  i^  not  die  result  of  contract;  it  is  not  an  equitable 

chai-ge;  it  is  not  an  incumbrance  affecting  the  estate  itseK 

It  docs  not  confer  on  the  solicitor  any  higher^ght  tojetani^decds 
than  the  client  himself  has"  (m). 

As  the  lien  is  only  on  the  interest  in  the  papers  that  the  client 
has,  it  cannot  continue  after  the  interest  of  the  client  has  deter- 
mined (n),  and  it  may  be  defeated  by  some  person  showing  a 
better  right  to  the  deeds,  or  the  property  to  which  they  relate, 
than  the  client  has  (0).  Accordingly,  i^  by  the  judgment  in  an 
action  tho  client  is  ordered  to  deliver  up"  deeds,  his  solicitor  who 
holds  them  cannot  withhold  possession  on  account  of  his  lien  (p); 
anH"  where  a  client  is  bound  to  produce  a  deed  in  the  possession  of 
his  solicitor,  the  latter  must  produce  it  notwithstanding  his 
lien  (q) ;  and  a  party  will  be  ordered  to  produce  documents  which 


(<•)  Kbilochv.  Cmiff,  ST.  1^.119,  783;  G.   M.   &  G.   16;    raiighan   r.    Vatidcr. 

1  R.  R.  664.  stegrn,   2  Dr.  409  ;  GUmm  v.  Maji,  4  De 

(/)  Dixon  V.  Stamfeld,  10  C.  B.  398.  G.  M.  &  G.  512. 

{</)  Godin  V.   London  Assurance  Co.,   1  (^  _K(.  Galland,  31  Ch.  D.  296. 

Wm.  Bl.  104  ;  Kruger  v.  Wilcox,  1  Amb.  (,„)  Per  Chitty,  J.,  Re  Lleivellin,  [1891] 

252  ;  1  Dick.  269;  Houghtonv.  Matthcivs,  3  cj,    145 

3  B.  &  P.  485  ;  7  R.  R.  815.  ,^^~^  ^^  Llewellin,  sup.  ;  Blunden  v.  Be- 

{h)  Batch  V.  Sgnws,   T.   &  R.   87 ;  23  ^^^.^^  ^  j^^   ^  ^^^    436 ;  59  R.  R.    753 ; 

R.  R.    195.     See,    generally,    Seton  on  ,^„;,^^,^^  ,,.  Kewbon,  6  Q.  B.  276. 


(0)  Jte    Union   Brick  Co.,  4  Ch.   6'J7 ; 


Decrees,  Ch.  xl.,  s.  2  (1). 

(i)  Stevenson  Y.  Blakelock,   1   M.   &  S.  ,r- ,-..   o  c  i,    t-  t   *    oto      7?7 

,ol     ,.  -n    T.     -o-      rriu     T  Exp.  NeshU,2^ch.  kljot.  279;  Blitn- 

635  ;  14  R.  R.  o2o.     The  hen  was  ex-  ^              ' 

tended  to  articles  dehvered  to  the  soli-  *             >     J"- 

citor  to  be   shown  to   witnesses    on   a  {P)   Baker  v.    Henderson,  4  Sim.  27  ; 

trial:  FriswcllY.  King,  15  Sim.  191.  Bell  v.   Tat/lor,   8  Sim.   216;    42  R.  R. 

(k)  Champernoun  v.  Scott,  6  Mad.  93  ;  162. 

22  R.  R.   248  ;  Felly  v.   Wathen,   1  De  {q)  Furlong  v.  Howard,   2  Sch.  &  Lef. 
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are  in  the  hands  of  his  former  solicitor   who   claims    a   lien  on     Chap.  II. 

them(r). 

"  A  solicitor  cannot  embarrass  a  suit  by  keeping  papers  which  Order  to  give 

belono-  to  an  estate  which  is  beins'  administered  by    the    Court,  "P  °^  produce 

^  .     .  papers  for 

and  cannot  use  that  means  of  obtaining  payment"  (s).     Accord-  purpose  of 

ingly,    a    solicitor    will    be    ordered    to    hand    over    or    produce  ^^°°^^  °^^- 

documents  so  as  to  enable  the  matter  to  proceed,  his  lien  being 

preserved  (t). 

The  Court  has  jurisdiction,  upon  payment  being  made  into 
Court  of,  or  security  given  for,  a  sum  sufficient  to  answer  the 
solicitor's  demand,  to  order,  before  taxation,  delivery  up  by  a 
solicitor  of  his  client's  papers,  where  the  retention  of  them  would 
embarrass  the  client  in  the  prosecution  or  defence  of  a  pending 
action  (2^) . 

The  London  agent  of  a  country  solicitor  has    a  lien   on  the  London 
papers  of  the  client  received  from  the  country  solicitor  to  the  ^s^^^- 
extent  only  of  the  debt  due  to  the  latter  from  the  client  in  the 
particular  business,   and  so  long  only  as    the    country  s'olicitor 
remains  unpaid  (x) .     As  against  the  country  solicitor  the  agent's 
lien  is  general,  but  as  against  the  client  it  is  particular  (y). 

The    lien    is   subject   to    all    equities    affecting  the  papers   at  Subject  to 
the  time  when  the  solicitor  received  them  (z),  and  as  to  costs  in-  ^^^^*^®^- 
curred  after  that  time  to  any  equities  arising  before  the  costs  are 
incurred  (a) . 

The  lien  extends  onlj-  to  the  solicitor's  taxable  costs  charges  In  respect  of 

and  expenses  incurred  by  him  as  solicitor  for  his  client,  including  "^  ^  ^  ^""^* 

counsel's  fees  and  all  other  disbursements  which  can  be  moderated 

by  the  taxing  master  and  are  not  necessarily  allowed  in  full  on 

being  vouched;    but  it    does  not    include  ordinary  advances  or 

loans  (b). 

It  can  be  asserted  only  against  persons  by  whom  or  on  whose  As  against 

whom. 

115 ;  Hope  v.  Liddell,   7  De  G.  M.   &  G.  (m)  Ee  Galland,  31  Ch.  D.  296. 

331.  {x)  Bray  v.    Hhie,  6   Price,    203  ;    20 

(r)    Vale  v.  Oppert,  10  Ch.  340  ;  Lewis  R.  R.  623  ;  Re  Andreiv,  7  H.  &  N.  87. 

V.  Powdl,  [1807]  1  Ch.  678.  (y)  Lawrence  v.   Fletcher,    VI   Ch.  D. 

(«)  Per  James,  L.  J.;  Belaney  v.  French,  858. 

8  Ch.   918,  920  ;  Re  Ilawkes,   [1898]  2  (s)  Pclhj  v.  IFathcn,  1  De  G.  M.  &  G. 

Ch.  1.  10. 

{t)  Re    Ilawkes,    supra ;    Houghton    v.  {a)  Blundcn  v.  Desnrt,  2  Dr.  &  War. 

Bouf/hton,   23  Ch.   D.    169 ;    Re  Capital  405 ;  59  R.  R.  753. 

Tire,  ^c.  Assoc.,  24  Ch.  Df  408;  Boden  (J)  Re  Taylor,  [1891]  1  Ch.  ')'.)(). 
V.  Ilensby,  [1892]  1  Ch.  101. 
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bcliair  the  solicitor  Avas  employed  and  per.sons  claiming-  under 
them.  It  follows  that  the  solicitor  of  a  mortgagee,  whether  the 
mort.oage  is  completed  or  gojos  off,  has  no  lien  as  against  the 
mortgagor  (c),  and  on  the  same  principle,  the  mortgagee's  solici- 
tor cannot,  after  the  mortgagee  has  been  paid  his  principal, 
interest,  and  costs,  assert  his  lien  on  the  title  deeds  as  against  the 
mortgagor  for  the  mortgagee's  costs  (c^).  And  a  solicitor  acting 
for  mortgagee  as  well  as  mortgagor  in  the  preparation  of  a  mort- 
sns:e  has  no  lien  on  title  deeds  for  costs  due  to  him  from  the  mort- 
gagor,  unless  such  lien  be  expressly  given  (c).  A  solicitor  who 
has  prepared  a  marriage  settlement  upon  the  instructions  of  the 
husband  has  no  lien  upon  it  as  against  the  trustees  (/). 

The  solicitor  may  lose  his  lien  by  taking  securitj'  for  his 
costs  (^);  but  "whether  a  lien  is  waived  or  not  by  taking  a 
security  depends  upon  the  intention,  expressed  or  to  be  inferred 
from  the  position  of  the  parties  and  all  the  circumstances  of  the 
case"  (h);  and  when  a  solicitor  takes  any  security  which  is  in- 
consistent with  the  retention  of  a  lien  (i),  and,  probably,  when  it 
is  his  duty  to  give  his  client  clear  information  as  to  the  facts  and 
to  advise  him  of  his  rights  and  liabilities,  and  he  takes  a  security 
for  costs  without  explaining  that  he  intends  to  reserve  his  lien  (k), 
the  presumption  is  that  the  lien  is  abandoned. 

If  tlic  client  discharges  the  solicitor,  or  becomes  bankrupt,  the 
solicitor  may  decline  to  give  access  to  the  papers  over  which  he 
has  a  lien  till  he  is  paid  (l);  but  if  the  solicitor  discharges  himself 
during  the  progress  of  an  action,  he  may  be  ordered  to  give  up 
the  papers  to  the  ncw^  solicitors,  on  their  undertaking  to  hold 
them  without  prejudice  to  his  lien,  and  to  return  them  undefaced, 
and  to  allow-  him  to  have  access  to  them  for  the  purpose  of 
bringing  an  action  for  his  costs  (m). 

It  is  sometimes  said  that  the  general  lion  of  a  factor  (n),  and 


(c)  Pratt  V.  Vt:a)d,  5  B.  &  Ad.  808  ; 
Lawson  v.  Dickenson,  8  Mod.  306. 

{d)  Jrakepeld  v.  Xtivbon,  6  Q.  B.  276  ; 
Re  Llewellin,  [1891]  3  Ch.  145. 

{c)  Re  Snell,  6  Ch.  D.  105;  distin- 
guished in  Macfarlane  v.  Lister,  37 
Ch.  D.  88,  and  Brunton  v.  Electrical 
Corporation,  [1892]  1  Ch.  434. 

(/)  Re  Laurance,  [1894]  1  Ch.  556. 

iff)  Batch  V.  Si/mes,  T.  &  R.  92  ;  23 
R.  R.  195  ;  Cowell  v.  Simpson,  16  Ves, 
27>  ;   10  R.  R.  181. 


{h)  Per  Lindley,  L.J.,  Re  Tatjloi',  sup.  ; 
ante,  p.  33. 

(i)  Re  Morris,  [1908]  1  K.  B.  473. 

(A-)  Per  Kay,  L.J.,  Re  Taylor,  sup.  ; 
Re  Douglas  Norman  ^  Co.,  [1898]  1  Ch. 
199  ;  Re  Morris,  supra. 

(l)  Ex  p.  Undericood,  De  G.  190  ;  Re 
Moss,  2  Eq.  345;  Re  Faithfull,  6  Eq. 
325. 

(w)  Robins  v.  Goldingham,  13  Eq.  440. 

(«)  Brinkwater  v.  Goodwin,  1  Cowp. 
256. 
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the  particular  lien  of  an  auctioneer,  on  goods  placed  in  his  pos-  Chap.  II. 
session  for  the  j^urposes  of  sale,  extends  to  the  purchase-money, 
of  goods  sold  by  him  and  delivered  to  the  purchaser  (,0) .  The 
explanation  appears  to  be  that,  in  the  supposed  cases,  the  factor 
or  auctioneer  has  a  right  to  have  the  purchase-money  paid  to 
him;  and,  on  his  acquiring  possession  of  that  money,  his  lien 
attaches.  It  is  rather  an  abuse  of  language  to  say  that  the  lien 
attaches  on  the  purchase-money  before  it  is  paid,  for,  if  the  pur- 
chaser pays  the  principal,  the  remedy  of  the  factor  or  auctioneer 
is  not  against  the  principal  to  enforce  a  lien  but  against  the  pur- 
chaser to  make  him  pay. 

Other  classes  of  persons  who  have  general  liens  are  bankers  (p), 
wharfingers  (g),  stockbrokers  (r),  policy  brokers  (s),  dyers  (i^), 
cotton  printers  (m),  and  packers  (x).  The  lien  of  an  unpaid  seller 
is  fully  dealt  with  in  a  later  chapter  (^). 


[u)  WUUams  v.  M'dlinglon,  1  H.  Bl. 
81  ;  2  R.  R.  724  ;  Robinson  v.  Ratter,  4 
E.  &  B.  954  ;  consider  Webb  v.  Smith, 
30  Ch.  D.  192,  and  Bellamy  v.  Daveij, 
[1891]  3  Ch.  540. 

[p)  Davis  V.  Bowsher,  5  T.  R.  488; 
2  R.  R.  650 ;  Brandao  v.  Burnett,  3 
C.  B.  519,  530  ;  Misa  v.  Currie,  1  App. 
Cas.  569  ;  New  London,  ^c.  Bank  v. 
Brocklebanh,  21  Ch.  D.  302  ;  Cuthbert  t. 
Robarts,  [1909]  2  Ch.  226.  See  Re  Boices, 
33  Ch.  D.  589. 


{q)  Naylor  v.  Mangles,  1  Esp.  109  ;  5 
R.  R.  722  ;  Moet  v.  Pickering,  8  Ch.  D. 
372. 

(?•)  Re  London  and  Globe  Corp.,  [1902] 
2  Ch.  416. 

(«)  Fisher  v.  Smith,  4  App.  Cas.  1. 

[t)   Savill  V.  Barchard,  4  Esp.  53. 

(«)  Weldon  V.  Gould,  3  Esp.  268;  6 
R.  R.  832. 

{x)  Re  IFitt,  2  Ch.  D.  489. 

{g)  Fast,  p.  63. 
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Chap.  III. 

Transfer  of 
property  in 
goods. 


Nemo  dat 
quod  non 
habet. 


Exceptions  : 

Negotiable 
instruments ; 

Estoppel ; 


SALE   OF    GOODS. 

The  property  in  corporeal  chattels  can  be  transferred  by  act 
inter  vivos  in  the  several  manners  lollowing:  — 

(1)  By  delivery  of  possession  with  intent  to  pass  the  owner- 

ship; 

(2)  By  a  contract  for  sale  called  a  bargain  and  sale,  or  a 

sale  and  delivery  (a) ; 

(3)  By  the  indorsement  and  delivery  of  the  bill  of  lading:  of 

goods  on  board  ship  (6); 

(4)  By   deed  or   instrument  in  writing   called   a   "bill  of 

sale"  (c). 
As  a  general  rule,  a  man  cannot  transfer  the  ownership  of  goods 
unless  he  is  the  owner  of  them,  and  a  buyer  obtains  no  better 
title  to  them  than  the  seller  has  {d).    This  rule  is  subject  to  some 
exceptions,  viz.:  — 

(1)  Current  coin  (e),  if  passed  as  coin  (/),  and  negotiable  in- 

struments {g) ; 

(2)  The  owner  of  the  goods  may  by  his  conduct  preclude 

himself  from  denying  the  authority  of  the  seller  to 
sellW. 


{a)  Serjeant  Manning,  in  a  learned 
note  to  Bailey  v.  Cuhcrwell  (2  M.  &  Ry. 
566,  n.),  expresses  an  opinion  that  the 
rule  that  the  property  passes  by  the 
bargain  and  sale  without  delivery  is 
modem,  and  that  it  is  an  anomaly 
arising  from  the  assumption  that,  be- 
cause the  thing  sold  is  at  the  risk  of  the 
purchaser,  therefore  it  belongs  to  him  ; 
and  he  cites  Y.  B.  17  Edw.  4,  1  and  2, 
pi.  2.  This  note  is  discussed  in  Black- 
burn on  Sale,  p.  283,  where  it  is  pointed 
out  that  Ser  j  eant  Manning  misunderstood 
the  case  (see  1  Plow.  11a).  In  Wortes 
V.  Clifton  (1  Rolle,  Rep.  61),  Coke  says 
that  by  the  civil  law  a  gift  [done,  which 
does  not  necessarily  imply  a  want  of 
consideration)    of    goods    is    not    good 


without  delivery,  otherwise  by  our 
law. 

{b)  Fast,  p.  72. 

(c)  I'ost,  p.  99. 

{d)  Sale  of  Goods  Act,  1893  (56  &  57 
Vict.  c.  71),  s.  21  (1).  See  Eartop  v. 
Roare,  3  Atk.  49  ;  perWilles,  J.,  Whist- 
ler V.  Forster,  14  C.  B.  N.  S.  257  ; 
Cundy  v.  Lindsay,  3  App.  Cas.  459  ; 
Cole  V.  iV.  W.  Bank,  L.  R.  10  C.  P. 
362 ;  Hollins  v.  Fowler,  L.  R.  7  H.  L. 
757. 

{e)  Eiggs  v.  Eoliday,  Cro.  Eliz.  746  ; 
post,  p.  178. 

(/)  Mess  V.  Eancock,  [1899]  2  Q.  B. 
111. 

{g)  Post,  p.  178. 

(h)  Sale  of  Goods  Act,  1893,  s  21  (1). 
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A  case  falls  under  this  exception  where  the  owner  makes  some  Chap.  III. 
statement  or  does  some  act  with  reference  to  the  goods,  with  the 
intention  of  inducing  and  so  as  to  induce  the  buyer,  being  a 
reasonable  person,  to  act  on  the  belief  that  he  acquires,  or  has 
acquired,  a  good  title  to  the  goods,  so  as  to  alter  his  previous 
position  (i) . 

(3)  Sales  by  factors  and  mercantile  agents  (/c) ;  Factors; 

(4)  Sales  by  persons  who  remain  in  possession  of  goods,  or  of  Sellers  and 

the  documents  of  title  to  goods,  which  they  have  pre-  possession ; 
viously  sold  to  another;    or  by  a    person    who    has 
bought  or    agreed    to    buy  goods  and   has    obtained 
possession   of   the   goods   or    the   documents    of   title 
thereto  (1); 

(5)  Where  a  person,  who  is  not  the  owner  of   goods,  sells  Power  of 

them  under  a  common  law  or  statutory  power  of  sale, 
or  under  the  order  of  a  court  of  competent  juris- 
diction (m) . 

(6)  Sale  in  market  {n)  overt,  according  to  the  usage  of  the  ^'^i^rket  overt. 

market,  to  a  buyer  in  good  faith  who  does  not  know 
of  the  defect  in  the  title  of  the  seller  (o) . 

Blackstone  says(p): — 

"Alarket  overt  (that  is  'open')  in  the  country  is  only  held  on  the 
special  days  provided  for  particular  towns  by  charter  or  prescrip- 
tion (g);  but  in  London  [i.e.,  the  City  of  London]  every  day,  except 
Sunday,  is  market  day.     The  market  place,  or  spot  of  ground  set 

(i)  Pickard  v.  Sears,  6  A.  &  E.  469  ;  dine,  Tudor,  L.  C.  Merc.  Law,  34,  an 

45  R.  R.  538 ;  Freeman  v.  Cooke,   2  Ex.  post,  p.  124  ;  as  to  sale  by  order  of  tlie 

654  ;  Knifjhts  v.  Wliiffen,  L.  R.  5  Q.  B.  Court,  see  Ord.  L.,  r.  2;  Ord.  LVIL, 

660;   Duchess  of  Kingston''s  Case,  2  Sm.  r.  12. 

L.  C.  847  et  seq.,  notes.     See  Pollock  on  in)  As  to  markets  by  charter  or  pre- 
contracts, 556.  scription,    see  Elpli.    N.   k   C.   Interp. 

{k)  Ante,  p.  37  ;  liost,  p.  80  ;  Sale  of  595  ;  A.-G.  v.  Horner,  14  Q.  B.  D.  245  ; 

Goods  Act,    1893,   s.   21   (2a);    Factors  11  App.  Cas.  66  ;  Gohhmid  v.  G.  £.  li.. 

Act,  1889,  s.  2.  9  A.pp.  Cas.  927  ;  and,  as  to  statutory 

{I)  Sale  of  Goods  Act,    1893,  s.  25 ;  markets,  Manchester  v.  Lyons,  22  Ch.  D. 

Factors  Act,  1889,  ss.  8,  9;  poU,  p.  81.  2S7 ;  Abergavenny  v.  Strakcr,  42  Ch.  D. 

(wj  Sale  of  Goods  Act,  1893,  s.  21  (2b).  83. 
As    to   pawnee,    see   ante,   p.  28,  post,  (o)  Sale  of  Goods  Act,  1893,  s.  22. 

p.  71  ;  as  to  sheriff,  see  post,  p.  71  ;  as  [p)  2B1.449.    See2ud  In8tit.713;  and 

to  County  Court  bailiff,  see  Guodlock  v.  Clayton  v.  Le  Itoy,  [1911]  2  K.  B.  1031. 
Cousins,  [1897]  1  Q  B.  558,  and  Crane  v.  {q)  This  does  not  apply  to  a  market 

Ormcrod,    [1903]    2    K.    B.    37;    as   to  recently  established  under  a  local  Act ; 

master  of  ship,  see  notes  to  The  Gralitu-  Moycf  v.  Xeicinyton,  4  Q.  B.  D.  31. 
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Chap.  III.    apart  by  custom  lor  the  sale  ol"  particular  goods,  is  also  in  the  country 

■ tlio  only   market;    but  iu  [the  City   of]  London  every  shop  (>)   in 

which  goods  are  exposed  publicly  (s)  to  sale,  is  market  overt  for 
such  things  only  as  the  owner  professes  to  trade  iu(^).  But  if  my 
goods  are  stolen  from  me  and  sold  out  of  market  overt,  my  property 

is  not  altered,  and  I  may  take  them  wherever  I  find  them 

And  even  in  market  overt,  if  the  goods  be  the  property  of  the 
king,  sucli  sale  (^though  regular  in  all  other  respects)  will  iu  no 
case  bind  him,  though  it  binds  infants,  femes  covert,  idiots  or 
lunatics,  and  men  beyond  sea  or  iu  prison;  or  if  the  goods  be  stolen 
from  a  common  person  and  then  taken  by  the  king's  officer  from 
the  felon  and  sold  in  open  market;  still,  if  the  owner  has  used  due 
diligence  in  prosecuting  the  thief  to  conviction,  he  loses  not  his 
property  in  the  goods.  So  likewise  if  the  buyer  knoweth  the  pro- 
pertj^  not  to  be  in  the  seller,  or  there  be  any  other  fraud  in  the 
transaction;  if  he  knoweth  the  seller  to  be  an  infant,  or  feme  covert, 
not  usually  trading  for  herself;  if  the  sale  be  not  originally  and 
wholly  made  in  a  fair  or  market,  or  not  at  the  usual  hours,  the  owner's 
property  is  not  bound  thereby  (u).  If  a  man  buys  his  own  goods 
in  a  fair  or  market,  the  contract  of  sale  shall  not  bind  him  so  that 
he  shall  render  the  price,  unless  the  property  had  been  previously 
altered  by  a  former  sale.  And,  notwithstanding  any  number  of 
intervening  sales,  if  the  original  vendor,  who  sold  without  having 
the  property,  comes  again  into  possession  of  the  goods,  the  original 
owner  may  take  them  when  found  in  his  hands  who  was  guilty  of 
the  lirst  breach  of  justice.  By  which  wise  regulations  the  common 
law  has  secured  the  right  of  the  proprietor  in  personal  chattels  from 
being  divested  so  far  as  was  consistent  with  that  other  necessary 
policy;  that  purchasers  bond  fide,  in  a  fair,  open  and  regular  manner, 
should  not  be  afterwards  put  to  difficulties  by  reason  of  the  previous 
knavery  of  the  seller." 

Stolen  goods.  In  the  casc  of  stolon  goods,  notwithstanding  the  sale  was  in 
market  overt,  the  property  will,  by  virtue  of  the.  Larceny  Act, 
1861  (x),  and  the  Sale  of  Goods  Act,  1893  (y),  revest  in  the  true 
owner  upon  his  prosecuting  the  thief  to  conviction,  and  at  the 
date  of  conviction-(2:),  so  that  the  goods  must  be  restored  even 
^     by  a  bond  fid  I  •   purchaser  for  value.     If  _  stolen  goods  are  sold 

{>•)  Including  warehouses:  iyows  V.  7)<;  shopkeeper    is    protected    is   doubtful: 

Pass,  11  A.  &  E.  326  ;  but  not  wharves  :  Harcireare  v.  Spink,  sup. 

Wilkinson  v.  King,  2  Camp.  33-5.  [u]   Clifton  v.  Chancellor,  Moore,   624  ; 

(«)  Lyons  \.  Be  Pasi,  11  A.  &  E.  326.  Harvy  \.  Facy,   2  And.    115;  so  a  sale 

A  sale  in  a  back  room  or  upstairs  show-  by  sample  has  not  the  privilege  of  market 

room  is  not  in  market  overt :  Palmer  \.  overt:     Cianc    y.    London    Dock    Co.,     5 

JJ'nlley.    Cro.    Eliz.   454  ;    Hargreavc   v.  B.  &  S.  313. 

Spink,  [1892]  1  Q.  B.  25.  (.r)  24  &  25  Vict.  c.  96,  s.  100. 

(0   Case  of  Market  (Jiert.   6  Rep.  83i  ;  (y)  S.  24  (I). 

Tudor,  L.  C.  Merc.   Law,   274;    Com.  (z)  Lindsay  v.  Cundy,  1  Q.  B.  D.  348. 
Dig.  Market,  E.     "Wliether  a  sale  to  the 
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otherwise  than  in  market  overt,  the  true  owner  can  recover  them    Chap.  III. 
from  an  innocent  purchaser  without  prosecutino:  the  thief  (a) . 

The  Larceny  Act,  1861  (b),  provides  that—  jUj^  v.  ^^^^^'^ 

"If  any  person  ^'uilty  of  any  such  felony  or  misdemeanour  as  is  Larceny  Act, 
mentTo"ned  in  the  Act,  m  stealing,  taking,  obtaining,  extorting,  em-  1861. 
bezzling,  converting,  or  disposing  of,  or  in  knowingly  receiving  any 
chattel,  money,  valuable  security,  or  other  property  whatsoever,  shall 
be  indicted  for  such  offence  by  or  on  behalf  of  .the  owner  of  the  pro- 
'perty,7and  convicted  thereof,  the  property  shall  be  restored  to  the  Conviction  of 
owner "';  and  further,  that  in  every  sucli  case  the  Umigt  beTore  whom  offender, 
such  person  is  tried  "shall  have  power  to  award^^^irom  time  to  time 
writs  of  restitution jTor' the  said  property,  or  to  order  the  restitution 
thereof  in  a  summary  manner." 

If  the  offence  is  indictable,  a  conviction  in  a  court  of  summary  Summary 

'  .      .  •     T  i     conviction, 

jurisdiction  has  the  same  effgct  as  a  conviction  on  indictment, 

and  a  like  order  for  restitution  may  be  made  (c) . 

It  was  held  that  on  conviction  the  property  in  the  goods  or  Property 
other  property  re-vested  in  the  true  owner,  even  if  no  writ  of  re-vests, 
restitution  was  awarded,  and  he  could  sue  the  purchaser  for 
tvo\ei'(d).  Now,  by  the  Sale  of  Goods  Act,  1893  (e),  it  is  en- 
acted that  "  where  goods  have  been  stolen,  and  the  offender  is 
prosecuted  to  conviction,  the  property  in  the  goods  so  stolen  re- 
vests in  the  person  who  was  the  owner  of  the  goods,  notwith- 
standing any  intermediate  dealing  with  them,  whether  by  sale  in 
market  overt  or  otherwise."  "Goods,"  in  this  Act,  include  all 
chattels  personal  exceft  choses  in  aotion  and  money  (/) . 

By  the  Criminal  Appeal  Act^  1907,  the  operation  of  any  order  Appeal 
for  restitution  ^ter  conviction  on  indictment,  and  the  operation  ^?JJ|J^^ ''°'^" 
of  sect.  24  (1)  of  the  Sale  of  Goods  Act,  1893,  after  such  a  con- 
viction, is  suspended^  unless  the  Court  directs  to  the  contrary, 
for  ten  days  or  until  the  hearing  of  an  appeal;  and  if  the  convic- 
tion is  quashed  the  order,  or  provisions  of  the  Sale  of  Goods  Act, 
do  not  take  effect.  The  Court  'of  Criminal  Appeal  may  annul 
or  vary  any  such  order,  although  the  conviction  is  not  quashed  (g). 

These  provisions  do  not  affect  the  title  of  a  bond  fide  purchaser 


(a)    White  v.   Spettigue,    13  M.    &  W.  {d)  Scattergoud  v.   Silvester,   15   Q.   B. 

603  ;  Lee  v.  Bayes,  18  C.  B.  599  ;  Welh  v.  506. 

Abiahams,  L.  R.  7  Q.  B.  554.  {e)  S.   24   (1).     See  Payne  v.    Wilson, 

{b)  24  &  25  Vict.  c.  ;»0,  s.  100.  [1895]  1  Q.  B.  653 ;  2  Id.  537. 

(c)  Summary   Jurisdiction   Act,   1870  (/)  S.  62. 

(42  &  43  Vict.  c.  49),  s.  27  (3).  [y)  7  Edw.  7,  c.  23,  s.  G. 
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€hap.  III. 


When  yoodti 
have  been 
stolen . 

Sale  Lti  Goods 
Act,  1893. 


Sale  under 

voidable 

title. 


Sale  of  horses. 


in  casas  which  come  within  sects.  1,  2,  and  8  of  the  Factors 
Act,  1889,  and  sect.  25  of  the  Sale  of  Goods  Act,  1893  (h). 

Under  the  Larceny  Act  the  property  re-^egted,  even  if  the 
owner,  being  induced  byCltaud,  had  parted  with  his  goods  under 
a  contract  of  sale  which  passed  the  property  to  the  purchaser  {i). 
Tliis  has  been  altered  by  the  Sale  of  Goods  Act,  1893,  which 
provides  that  "  where  ^oods  have  been  obtained  by  fraud  or  other 
wrongful  means  not  amounting  to  larceny,  the  property  in  such 
goods~shalI  not' re-vest  in  the  person  who  was  the  owner  of  the 
goods(]bv__reasciii_onlj_ofJhe  conviction  of  the  offender"  (k).  It 
must  be  observed  that,  in  the  case  of  goods  obtained  otherwise 
than  by  larceny,  the  Sale  of  Goods  Act  does  not  expressly  take 
awav  the  power  of  the  Court  to  order  restitution,  and  it  w^ould 
seem  that  this  po-yyer  still  remains./ 

By  the  proviso  to  sect.  100  of  the  Larceny  Act,  a  valuable 
security  which  has  been  bond  fid^  paid  or  discharged  by  the  per- 
son liable,  or  a  negotiable  instrument  which  has  been  bond  fide 
transferred  for  value  to  a  person  not  having  notice  of  the  felony 
or  misdemeanour,  does  not  re-vest,  and  cannot  be  ordered  to  be 
restored  (Z) . 

Where  the  seller  has  a  voidable  title,  as  where  he  has  obtained 
the  goods  by  false  j)retences,  but  his  title  has  not  been  avoided 
at  the  time  of  the  sale,  the  buyer  acquires  a  good  title  if  he  buys 
in  good  faith  and  without  notice^oFthe  seller's  defect  of  title  (m) . 

Special  statutory  provisions  (n)  were  made  more  than  300 
years  ago  for  the  protection  of  owners  of  horses  in  case  of  sale, 
by  which  the  passing  of  the  property  in  them,  notwithstanding 
sale  in  market  overt  (o),  is  still  regulated.  The  reasons  for,  and 
nature  of,  such  provisions  are  thus  given  by  Blackstone  (p) :  — 

"  A  horse  is  so  fleet  an  animal  that  the  stealers  of  them  may  flee  far 
ofi:  in  a  short  space,  and  be  out  of  the  reach  of  the  most  industrious 
owner.  All  persons,  therefore,  that  have  occasion  to  deal  in  horses, 
and  are  therefore  liable  sometimes  to  buy  stolen  ones,  would  do  well 
to  observe,  that  whatever  price  they  may  give,  or  how  long  soever 
they  may  keep  possession  before  it  be  claimed,  they  gain  no  pro- 


(A)  See  post,  p.  81. 

(»)  Vilmont  v.  Bentley,  12  App.  Cas. 
471,  overruling  Moyce  v.  Newington,  4 
Q.  B.  D.  32. 

{k)  S.  24  (2). 

{!)  Chichester  v.  EiU,  52  L.  J.  Q.  B. 
160. 


[m)  Sale  of  Goods  Act,  1893,  s.  23  ; 
Whitehorn  v.  Davison,  [1911]  1  K.  B. 
463. 

(«)  2  &:  3  Ph.  &  31.  c.  7  (1555),  and 
31  Eliz.  c.  12  (1589). 

(o)  Sale  of  Goods  Act,  1893,  s.  22  (2). 

[p]  2  Bl.  450. 
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perty  in  a  horse  that  has  been  stolen,  unless  it  be  bought  in  a  fair  or     Chap.  III. 

market  overt;   nor  even  then  unless  the  directions  be  pursued  that  

are  laid  down  in  the  statutes  2  P.  &  M.  c.  7,  and  31  Eliz.  e.  12,  by 
which  it  is  enacted  that  every  horse,  so  to  be  sold,  shall  be  openly 
exposed,  in  the  time  of  such  fair  or  market,  for  one  whole  horn- 
together,  between  ten  in  the  morning  and  sunset  in  the  open  and 
public  place  used  for  such  sales,  and  notin  any  private  yard  or 
staHe:  that  the  horse  shall  be  brought  by*"5onrtKe  vendor  and  vendee 
to  the  toll-gatherer  or  book-keeper  of  such  fair  or  market:  that 
toll  be  paid  if  "any  be  due;  and  if  not,  one  penny  to  the  book-keeper, 
who  shall  enter  down  the  price,  colour,  and  marks  of  the  horse, 
with  the  names,  additions,  and  abode  of  the  vendee  and  the  vendor; 
the  latter,  either  upon  his  own  knowledge,  or  the  testimony  of  some 
credible  witness.  And,  even  if  all  these  points  be  fully  complied 
with,  yet  such  sale  «hall  not  take  away  the  property  of  the  owner, 
if  within  six  month-  :1!;ol  the  horse _is__stplenjie  puts  in  lus"^cplm 
before  the  mayor,  or  .boine  justice,  of  the  district  in  which  the  horse 
shall  be  found;  and  within  forty  days  after  that,  proves  such  his 
property  by  thf  :'  "I  two  witnesses  before  such  mayor  or  justice; 
and  also  tenclt  o  pers.o.n  in.  possession  such  i^rice  as  he  bond 

fide  paid  for  him  lu  market  overt.  But  in  case  any  one  .of  the 
points  before  mentioned  be  omitted  or  not  observed  in  the  sale,  such 
sale  is  utterly  void;  and  tke  owner  shall  not  lose  his  property,  but 
at  any  distance  of  time  may  seize,  or  bring  an  action  for,  liis  horse 
wherever  he  happens  to  find  him." 


Transfer  of  j 
property  in 
chattel. 
Gift. 


sale. 

Definitioa. 


We  have  already  said  that  mere  transfer  of  possession  operates 
to  transfer  the  ownership  where  that  is  the  intention.  Where 
there  is  no  consideration,  that  is,  in  cases  of  gift,  this  is  the  only 
manner  in  which  a  transfer  of  the  property  in  a  chattel  capable 
of  delivery  can  be  made  at  law  otherwise  than  by  deed  (q) . 

A  contract  of  sale  of  goods  is  a  contract  whereby  the  seller  ^uontraci;  oi 
transfers  or  agrees  to  transfer  the  property  in  goods  to  the  buyer 
for  a  money  consideration,  called  the  price  (r) .  There  may  be  a 
contract  of  sale  between  one  pai't  ow-ner  and  another  (r) .  A 
"contract  of  sale"  includes  an  agreement  to  sell  as  well  as  a 
sale  (s).  A  "sale"  includes  a  bargain  and  sale  as  well  as  a  sale 
and  delivery  (s) .  A  contract  of  sale  may  be  absolute  or  con- 
ditional (t). 

Where  under  a  contract  of  sale  the  property  in  the  goods  is  "  Sale 
transferred  from  the  seller  to  the  Biiyer,  the  contract  is  called  a 
sale,  but  where  the  transfer  of  the  property  in  the  goods  is  to 
take  place  at  a  fntnrft  time,  or  Rubject  to  some  condition/there- 
after  to  be  fulfilled,  the  contract  is  called  an  agreement  to  gell  (u) . 


{q)  Post,  Chap.  vi. 

(0  S.  1  (2). 

(r)  Sale  of  Goods  Act,  1893,  s.  1  (1). 

{«)  S.  1  (3) 

(»)  S.  62  (1). 

, 
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Chap.  III. 

' '  Agreemeut 
to  sell." 


•'All  agreement  to  sell"  becomes  a  "sale"  when  the  time  elapses, 
or  the  conditions  are  fuUilled  subject  to  Avhich  the  property  in 
the  goods  is  to  be  transferred  (ic) . 

The  expressions,  in  this  definition,  "sale"  and  "agreement  to 
sell,"  correspond  to  the  distinction  between  "executed"  and 
"executory  contracts."  By  an  executed  contract  the  property 
passes  at  the  instant  when  the  contract  is  made;  by  an  executory 
contract  the  property  does  not  pass  until  some  condition  is 
satisfied  (?/).  Where  the  contract  is  executed  and  passes  tha 
property  in  the  goods,  it  operates  as  a  conveyance,  and  is  called 
a  ■'  bargain  and  sale  "  {z). 

Lord  Blackburn  says  (a):  — 

"  It  (the  contract)  may  be  an  agreement  perfectly  binding  on  the 
parties  so  as  to  give  either  of  them  a  remedy  against  the  person  and 
general  estate  of  the  other  for  any  default  in  fulfilling  his  part  of  the 
agreemeut,  but  having  no  effect  on  the  property  or  right  of  possession 
in  the  goods,  and  giving  the  proposed  purchaser  neither  the  rights 
nor  the  liabilities  of  the  proprietor,  so  that  he  has  no  preferable 
right  to  the  goods  themselves,  nor  any  means  of  enforcing  his  de- 
mand against  them  more  than  any  other  creditor;  and,  on  the  other 
hand,  he  is  not  liable  to  any  loss  arising  from  the  destruction  or 
injnry  of  the  goods.  Such  agreements  are  generally  called  'exe- 
cutory agreements.'  Or  it  may  be  an  agreement  amounting  to  a 
bargain  and  sale  of  the  goods,  transferring  to  the  purchaser  the 
general  property  in  the  goods,  and  with  it  the  rights  and  liabilities 
attached  to  property,  so  that  the  purchaser  has  a  specific  interest 
in  the  goods  themselves  of  which  he  may  avail  himself  indepcn- 
dentlv  of  his  remedy  against  the  vendor  on  the  contract,  and,  on 
the  other  hand,  making  him  liable  to  the  general  risk  of  any  loss 
befalling  the  goods.  Such  an  agreement  is  sometimes  called  an 
'executed'  sale,  but  it  is  more  technically  called  'a  bargain  and 
sale '  of  the  ^oods." 


When  the 

property 

passes. 

Unascer- 
tained goods. 

Specific  or 
ascertained 
sroods. 


Where  there  is  a  contract,  jor  the  sale  of  unascertained  goods, 
no  property  in  the  goods  is  transferred  to  the  buyer  unless  and 
until  the  goods  are  ascertained  (6).  Where  there  is  a  contract 
"^"for  the  sale  of  specific  or  ascertained  goods,  the  property  in  them 
is  transferred  to  the  buyer  at  such  time  as  the  parties  to  the  con- 
tract intend  it  to  be  transferred  (c) .      To  ascertain  the  intention 


{X)  S.  1  (4). 
(y)   Post,  p.  49. 
(;)  Shep.  Touch.  221. 
(a)  Blackburn  on  Sale,  Introd.  ix. 
(J)  Act  of  1893,  8.  16  ;  Dixon  v.  Tales, 
5  B.  &  Ad.  340. 


(c)  S.  17  (1) ;  Seath  v.  Moore,  11  App. 
Cas.  350,  370,  380  ;  Shepherd  v.  Barri- 
son,  L.  R.  5  H.  L.  127;  McEntire  \. 
Crossley,  [189.5]  A.  C.  463  ;  Reid  v. 
Macleth,  [1904]  A.  C.  223;  Weiner  v. 
Gill,  [1906]  2  K.  B.  574. 
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of  the  parties,  the  terms  of  the  contract,  the  conduct  of  the  parties.    Chap.  III. 
and  the  circumstances  of  the  case/niust  be  considered  (d) .  intention  of 

■'Specific  goods"  are  goods  identified  and  agreed  upon  at  the  parties. 
time  a  contract  of  sale  is  made(e).     "Future  goods"  are  goods  Ind^.^fut'ure" 
to  be  manufactured  or  acquired  by  the  seller  after  the  making  goods, 
of  the  contract  of  sale(f).     Goods  are  in  a  "deliverable  state"   ''Deliverable 
when  they  are  in  such  a  state  that  the  buyer  would,  under  the 
contract,  be  bound  to  take  delivery  of  them  (g) . 

Unless  a  different  intention  appears  (h),  the  following  are  rules  Rules  for 

-  II        1.4^1 J--!— ^—  ^    ^  ,  ascertaining 

for  ascertaining  the  intention  of  the  parties  as  to  the  time  at  intention. 

which  the  property  in  the  goods  is  to  pass  to  the  buyer:  — 

(1)  Where  there  is  an  unconditional  contract  for  the  sale  of 

specific  goods,  in  "a  deliverable  stat^T'EEe  property  in  the 
goods  passes  1:0  the  buyer  when/the  contract  is  made, 
and  it  is  immaterial  whether  the  time  of  payment,  or  the 
time  of  delivery,  or  both,  be  postponed  (i). 

(2)  Where  tliere  is  a  contract  for  the  sale  of  specific  goods  and 

the  seller  is  bound  to  do  something  to  the  goods/ for  the 
purpose  of  putting  them  into  a  deliverable  state,  the 
property  does  not  pass  until  such  thin^  be  doge  and  the 
buver  has  notice  thereof  (k) . 

(3y  Where  there  is  a  contract  for  the  sale  of  specific  goods  m  a 
deliverable  state,  but  the  seller  is  bound  to  wejoh, 
measure,  test,  or  do  some  other  act  or  thing  with 
reference  to  the  goods  for  the  purpose  of  ascertaining 
the  price,  the  property  does  not  pass  until  such  act  or 
thing  be  done,  and  the  buyer  has  notice  thereof  (I). 

(4)  When  goods  are  delivered  to  the  buyer  on  approval,  or 


(d)  S.  17  (2) ;   Offi/  V.  Shuter,  L.  H.  10  (0  S.  18,  rule  1.     Tarlhiff  v.  Baxter, 

C.  P.  162 ;   Youny  v.  Matthews,  L.  R.  2  6  B.  &  C.  360  ;  30  E.  R.  355  ;  Tudor, 

C.  P.  127.  Merc.  Cases,  308. 

(«)S.  62(1).    Blackburn  on  Sale,  132.  (A-)  S.    18,  rule  2.     Clarke  v.  Spence,  i 

(/)  S.  62  (1)  ;  8.  5.      TFatts  v.  Fruud,  A.  &  E.  466  ;  43  R.  R.  395  ;  Luidler  v. 

10  B.  &  C.  446 ;  34  R.  R.  477  ;  Hibble-  Burllnson,  2  M.  &   W.  610  ;    Logan  v. 

white  V.  M' Marine,  5  M.  &  "VV.  462  ;  55  Ze  Mesnrier,  6  Moore,  P.  C.  116  ;  Rtigj 

R.  E,.  578,  V.  Ifinet,  11  East,  210;  10  R.  R.  475  ; 

(n)  S.  62  M).  Acraman  v.  Morrice,  8  C.  B.  449. 

(A)  S.  18.     Cakutta  Co.  v.  I)e  Mutton,  (I)  S.  18,  rule  3  ;  Furlcij  v.  Bates,  33 

32  L.  J.  Q.  B.  339  ;  Furleij  v.  Bates,  33  L.  J.  Ex.  43  ;  Hainan  v.  Meyer,  6  East, 

L.  J.  Ex.  53;    Reid  v.   Macbeth,  sup.;  614  ;   8  R.  R.  572;   Simmons  v.  Sivift,  5 

Laing   v.    Barclay,    [1908]    A.    C.    35  ;  B.  &  C.  857  ;  29  R.  R.  138. 
Weiner  v.  Gill,  sup, 

c.p.p.  4 
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Chap.  III.  "  on  sale  or  return,"  or  other  similar  terms,  the  property 

..  saie"^  passes  to  the  buyer: — (i)  when  he  sio^nifies  his  approval 

return."  oj.  acceptance  to  the  seller  or  does  any  other  act  adopting 

the  transaction  (m);  (ii)  if  he  does  not  signify  his  ap- 
proval or  acceptance  to  the  seller  but  retains  the  goods 
■without  giving  notice  of  rejection,  then,  if  a  time  has 
been  fixed  for  the  return  of  the  goods,  on  the  expiration 
of  such  time,  and,  if  no  time  has  been  fixed,  on  the  ex- 
piration of  a  reasonable  time.  What  is  a  reasonable 
time  is  a  question  of  fact  (n). 
(5)  Where  there  is  a  contract  for  the  sale  of  unascertained  or 
future  goods  by^descripti^on,  and  goods  of  that  description 
and  in  a  deliverable  state  are  unconditionally  appro- 
priated  to  the  contract,  by  either  party,  -svith  the  assent 
of  the  other,  the!  property  in  the  goods  thereupon  passes 
to  the  buyer  (o).  Such  assent  may  be  express  or  im- 
plied, and  may  be  given  after  the  appropriation  is 
'made  (p) .  Where,  in  pursuance  of  tlie  contract,  the  seller 
delivers  the  goods  to  the  buyer,  or  to  a  carrier  or  other 
bailee  (whether  named  by  tlio  buyer  or  not/  for  the  pur- 
pose of  transmission  to  the  buyer,  ^nd  does  not  reserve 
the  right  of  disposal,  he  does  unconditional!}-  appro- 
priate the  goods  to  the  contract  (g). 

In  cases  of  this  nature,  when  the  seller  makes  the 
appropriation  pursuant  to  authority  from  the  buyer,  a 
difficult  question  often  arises  whether  the  acts  done 
by  the  seller  show  a  revocable  or  a  final  intention  to 
approjiriate  (r). 

Reservation  Where  Specific  or  subsequently  ascertained  goods  are  sold,  the 

disposal.^         seller  may,  by  the  terms  of  the  contract  or  appropriation,  reserve 

the  right  of  disposal  of  the  goods  until  certain  conditions  are 

fulfilled  (s).     In  such  case,  notA^-ithstanding  the  delivery  of  the 


(tn)  S.  18,  rule  4  (a) ;  Eirkham  v. 
AtUnborough,  [1897]  1  Q.  B.  201,  if  the 
buyer  pledges  the  goods. 

(n)  S.  18,  rule  4  (b)  ;  Moss  v.  Sweet, 
16  Q.  B.  493  ;  Ray  v.  Barker,  4  Ex.  D. 
279 ;  JUphick  v.  Barties,  5  C.  P.  D.  321. 

(o)  S.  18,  rule  5  (1) ;  Hcilbtitt  v.  Ilick- 
soii,  L.  R.  7  C.  P.  449  ;  Joiner  v.  Smith, 
L.  R.  4  C.  P.  270  ;  Aldridge  v.  Johnson, 


7  E.  &  B.  885. 

{p)  Campbell  v.  Mersey  DocJes,  14  C.  B. 
N.  S.  412. 

(q)  S.  18,  rule  5  (2) ;  Wait  v.  Baker, 
2  Ex.  7  ;  Joyce  v.  Suuinn,  17  C.  B.  N.  S. 
102. 

(/•)  Blackburn  on  Sale,  137. 

(s)  S.  19  (1)  ;  Mirabita  v.  Imperial 
Ottoman  Bank,  3  Ex.  D.  164  ;  Brandt  v. 
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o-oods  to  the  buyer,  or  to  a  carrier  or  other  bailee  for  the  purpose  Chap.  III. 
of  transmission  to  the  buyer,  the  property  in  the  goods  docs  not 
pass  to  the  buyer  until  the  conditions  imposed  by  the  seller  are 
fulfilled  {t).  Where  goods  are  shipped,  and  by  the  bill  of  lading 
the  goods  are  deliverable  to  the  order  of  the  seller  or  his  agent,  the 
seller,  prifnd  facie,  does  reserve  the  right  of  disposal  («)• 

When  the  seller  draws  on  tlie  buyer  for  the  price,  and  transmits 
the  bill  of  exchange  and  bill  of  lading  to  the  buyer  together,  to 
secure  acceptance  or  payment  of  the  bill  of  exchange,  the  buyer 
is  bound  to  return  the  bill  of  lading  if  he  does  not  honour  the  bill 
of  exchange,  and  if  he  wrongfully  retains  the  bill  of  lading,  the 
property  in  the  goods  does  not  pass  to  him  (v),  though  he  may-J'N^^  ^AV 
be  able  to  give  a  good  title  to  a  bond  fide  purchaser  (x) .  /■^^ 

Under    a    "hire  and    purchase"  agreement,    where    goods   are  Hire  and 
hired  upon  the  terms  that  the  hirer   is   to   pay  certain   sums   of  agreements, 
money,  and  upon  payment  of  all  such  sums  the  property  in  the 
goods  is  to  pass  to  him,  but  until  then  is  to  remain  in  the  lessor, 
the  sale  is  conditional,  and  the  property  does  not  pass  until  all 
the  money  is  paid  (?y). 

Unless  the  imrties  have  otherwise  agreed,  the  goods  remain  at  Risk prlnid 
\  -11  1         •        •  p  ^    1      ^}      /acie  passes 

the  seller's  risk  until  the  property  therein  is  transferred  to  the  with  pro- 
buyer;  but  where  the  property  is  transferred,  the  goods  are  at  the  P*^'^*^ 
buyer's  risk  whetlier  delixer}-  has  been  made  or  not  {z).  If,  how- 
ever, delivery  has  been  delayed  through  the  fault  of  either  party, 
the  goods  are  at  the  risk  of  the  party  in  fault  as  regards  any  loss 
which  might  not  have  occurred  but  for  such  fault  (a).  The 
duties  or  liabilities  of  the  seller  or  buyer  as  bailee  (6)  of  the  goods 
are  not  affected  by  the  above  rules  (c) . 

Where  there  is  an  agreemeiitJo^sellj^d}^j£cciric  g^oods,  and  sub- 
sequently tliej£ods,  without  any  fault  on  the  part  of  either  party, 
perish  before  the  risk_£a^sses_  to    the    buyer,  the^  ^agreement   is 


Houlbi/,  2  B.  &  Ad.  932  ;  36  R.  R.  796,  Lee  v.  But/er,  [1893]  2  Q.  B.  318 ;  Ilelbij 

delivery  to  buyer  ;    JFait  v.  Jiaker,  2  Ex.  v.  Jl'iithews,  [1895]  A.  C.  471. 

1,  delivei-y  on  board  ship.  (::)  Sale   of   Goods  Act,    1893,   s.  20. 

(t)  See  last  note.  See  £lphick  \.  Barnes,  5  C.  P.  D.  321, 

(m)  S.  19  (2) ;  0(jg\.  Shutcr,  1  C.  P.  D.  326  ;   Swceiiny  v.  Turner,  L.  E.  7  Q.  B. 

47.     See  s.  43  (1)  (a).  310.     See  Chalmers  of  Sale,  G5-08. 

{v)  S.   19   (3).     Shepherd  v.  Sccrruon,  («)  S.  20.     See  Martineau  v.  KUcIiiikj, 

L.    R.    o    H.   L.    116,    133;    Calm    v.  L.  R.  7  Q.  B.  454,  456. 

I'ockeU's  Co.,  [1899]  1  Q.  B.  643.  (4)  See  post,  pp.  56,  57. 

{x)  I'ost,  p.  66.  {e)  S.  20. 

(y)  See  Exp.  Crc.urour,  9  Ch.  D.  419  ;  {d)  Aiite,  p.  48. 

4  (2) 
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Chap.  III.  thereby  avoided  (e).  This  rule  applies  to  specifically  described 
goods,  whether  in  existence  at  the  time  the  contract  is  made 
or  not  (e) . 

Subject  to  the  provisions  of  the  Sale  of  Goods  Act,  1893  (/),. 
and  of  any  qtlier  statute  {g),  a  contract  of  sale  may  be  made  in 
writing  (cither  Avith  or  without  seal),  or  by  word  of  mouth,  or 
partly  in  cither  way,  or  may  be  implied  from  the  conduct  of  the 
parties  (7i).  The  law  relating  to  corporations  is  not,  however,, 
affected  by  this  rule  {i) . 

It  was  provided  by  the  Statute  of  Frauds  {k)  that:  — 


Contract  for 
sale  for  £10  or 
upwards. 
Statute  of 
Frauds,  s.  17. 


■'  Xo  contract  for  the  sale  of  any  goods,  wares,  and  merchandises, 
for  the  price  of  £10  sterling  or  upwards,  shall  be  allowed  to  be 
good,  except  the  buyer  shall  accept  part  of  the  goods  so  sold,  and 
actually  receive  the  same,  or  give  something  in  earnest  to  bind  the 
bargain,  or  in  part  of  payment,  or  that  some  note  or  memorandum, 
in  Avriting  of  the  said  bargain  be  made  and  signed  by  the  parties 
to  be  charged  with  such  contract,  or  their  agents  thereunto  lawfull}- 
authorized." 


Lord  Tenter-        A  question  having  arisen  whetlier  the  statute  applied  to  contracts, 
s.  7.        '        for  the  sale  of  goods  not  at  the  time  capable  of  being  delivered,  it 
was  provided  by  Lord  Tenterden's  Act  {I),  in  1828,  that:  — 

"  The  said  enactment  [sect.  17  of  the  Statute  of  Frauds]  shall  ex- 
tend to  all  contracts  for  the  sale  of  goods  of  the  value  of  £10  sterling 
and  upwards,  notwithstanding  the  goods  may  be  intended  to  be 
delivered  at  some  future  time,  or  may  not  at  the  time  of  such  contract 
be  actually  made,  procured,  or  provided,  or  fit  or  ready  for  delivery, 
or  some  act  may  be  requisite  for  the  making  or  completing  thereof, 
or  rendering-  the  same  fit  for  delivery." 


Both  these  enactments  are  now  repealed  by  the  Sale  of  Goods 


Sale  of  Goods 

s.  4.'        '        Act^  1893  (m),  and  the  following  provisions  are  substituted  {n): — 


"  (1 ;)  A  contract  for  the  sale  of  any  goods  of  the  value  of  £10  or 
upwards  shall  not  be  enforceable  by  action  unless  the 


{e)  S.  7.  See  Howell  y.  Coupland,  L.  R. 
9  Q.  B.  462  ;  1  Q.  B.  D.  258  ;  Chalmers 
on  Sale,  29. 

(/)  S.  3. 

(g)  See  Merchant  Shipping  Act,  1894, 
ss.  24,  26,  65,  as  to  sale  of  ships,  post, 
p.  117.  See  54  Geo.  3,  c.  66,  s.  4,  as  to 
sale  of  copyright,  j'ost,  p.  270. 


{h)  Brogden  v.  2Ialrop.  It.  Co.,  2  A.'py}. 
Cas.  666. 

(i)  Sale  of  Goods  Act,  1893,  s.  3. 
[k]  29  Car.  2,  c.  3,  s.  17. 
[1)  9  Geo.  4,  c.  14,  s.  7. 
{m)  S.  60. 
(«)  S.  4. 
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buyer  shall  accept  part  of  the  goods  so  sold,  and  actually    Chap.  III. 

receive  the  same,  or  give  something  in  earnest  to  bind — 

the  contract,  or  in  part  payment,  or  unless  some  note  or 
memorandum  in  writing  of  the  contract  be  made  and 
signed  by  the  party  to  be  charged  or  his  agent  in  that 
behalf  (oj. 

"  (2)  The  provisions  of  this  section  apply  to  every  such  contract, 
not^^'ithstanding•  that  the  goods  may  be  intended  to  be 
delivered  at  some  future  time,  or  may  not  at  the  time  of 
such  contract  be  actually  made,  procured,  or  provided, 
or  fit  or  ready  for  delivery,  or  some  act  may  be  requisite 
for  the  making  or  completing  thereof,  or  rendering  the 
same  fit  for  delivery  (p). 

"  (3)  There  is  an  acceptance  of  goods  within  the  meaning  of  this 
section  when  the  buyer  does  any  act  in  relation  to  the 
goods  which  recognizes  a  pre-existing  contract  of  sale, 
whether  there  be  an  acceptance  in  performance  of  the 
contract  or  not"  (q). 

In  sect.  17  of  the  Statute  of  Frauds  the  words  were  "price"  ^^^^}"®;',' 
of  £10,  but  in  sect.  7  of  Lord  Tenterden's  Act,  the  ivords 
were  "value  "  of  £10,  and  it  was  decided  that  the  effect  of  the 
latter  enactment  was  to  substitute  "  value  "  for  "  price  "  in  sect.  17 
of  the  Statute  of  Frauds  (r).  The  word  "  value  "  is  therefore  used 
in  the  present  Act. 

In  the  Statute  of   Frauds  it   was   provided   that   the   contract  Contract  not 
should  not  "  be  allowed  to  be  good,"  and  it  was  decided  that  this  ^^^'J^fo^.^e^''^^ 
did  not  render  the  contract  void  or  illegal,  but  only  unenforceable,  able, 
unless  its  existence    could    be    proved  in  one  of  the  alternative '^'*''*^<^^^J'J|^;^j;5rvv 
manners  provided  by  the  Act  (s) .     The  present  Act  gives  effect 
to  these  decisions,  and  provides  that  the  contract  "shall  not  be 
enforceable  by  action"  {t). 

In  the  Act  of  1893  the  words  "  party  to  be  charged  or  his  agent "  Signature 
have  been  substituted  for  the  words  "parties  to  be  charged   .    .    .  ^e  charged.^" 
or  their  agents"  in  the  Statute  of  Frauds;  for  it  was  always  hekl 
to  be  sufiicient  if  the  note  or  memorandum  was  signed  by  the 
party  against  whom  the  contract  was  sought  to  bo  enforced  {ii). 


"  Goods,"  in  the  Act  of  1893  {x),  include  all  chattels  personal. 


Goods.' 


(o)  S.  4  (I).  ■  (0   Taylor  v.  G.  E.  R.,  [1901]  1  K.  B. 

(  b)  S.  4  (2).  '74;     "action"    includes    arbitration, 

(,/)  s.  4  (3).  <"ox  V.  Hoarc,  95  L.  T.  121  ;  9(i  Jd.  719. 

(r)  Harman  v.  Iteevc,  18  C.  B.  587.  (m)  See  Hems  v.  Pickslcy,  L.  R.  1  Ex. 

{x)  Maddison  v.  Aldcmni,  8  Ap]).  Gas.  342. 

488.  (■'•)  S.  02  (1). 
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Distinction 
between 
contract  to 
do  work,  and 
of  sale. 


Exchange  or 
barter. 


oUier  than  things  in  action  and  money  (/y);  ombloments  (^'i ;  in- 
dustrial growing  crops  (z) :  and  things  attached  to  or  forming 
part  of  the  land  which  are  agreed  to  be  severed  before  sale  or 
under  the  contract  of  sale  (a) . 

The  provisions  of  soot.  4  of  the  Act  of  1893  appl}'  only  to  a. 
contract  of  sale,  and  a  contract  o£  sale  of  goods  must  be  carefully 
distinguished  from  other  similar  contracts.  If  a  man  purchases 
from  a  tailor  a  coat  which  the  tailor  has  to  make  from  his  own 
materials,  the  contract  is  clearly  an  executory  contract  of  sale;  if 
a  man  employs  a  tailor  to  make  a  coat  from  his  (the  employe'r's) 
materials,  the  contract  is  clearl}-  one  to  do  work  and  not  one  of 
sale.  There  are.  however,  some  intermediate  cases  wdiere  the 
person  who  does  the  work  also  supplies  the  materials:  such  cases 
present  great  difficulty.  If  a  man  employs  a  printer  to  print  a 
book,  the  printer  finding  the  materials,  or  a  solicitor  to  draw  a 
deed  on  parchment  belonging  to  the  solicitor,  it  would  be  an 
abuse  of  language  to  call  such  a  contract  a  contract  of  sale  (5); 
for  neither  the  book  nor  the  deed,  when  completed,  becomes  the 
property  of  the  printer  or  solicitor;  the  employer  has  such  a 
property  in  the  book  or  deed  as  would  entitle  him  to  restrain  the 
printer  or  solicitor  from  selling  it  to  another.  Probably,  in  case? 
of  this  nature,  the  question  whether  the  contract  is  one  of  sale  or 
for  work  and  materials  depends  upon  whether  the  employer  has 
some  previous  ])roperty  in  the  thing  completed,  and,  if  he  has, 
the  conlia  I  i>  one  to  do  Avork,  and,  if  he  has  not,  is  one  of  sale  /•  _^ 
A  contract  to  make  and  attach  a  thing  to  land,  or  to  an  existing 
chattel,  belonging  to  the  employer,  is  a  contract  for  work  and 
materials,  and  not  a  contract  of  sale  (d). 

Where  the  consideration  for  the  transfer  of  the  property  in 
goods  from  one  person  to  another  consists  of  other  goods,  the 
contract  is  not  one  of  sale,  but  of  exchange  or  barter  (e);  but  if  the 


-^ 


(y)  ^ee  Humble  v.  Mitchell,  11  A.  &  E. 
20.5  ;  52  R.  R.  318  ;  Colonial  Bank  v. 
IVhinney,  11  App.  Cas.  426. 

(r)  Marshall  v.  Green,  1  C.  P.  D.  35. 

(a)  See  Zaveri/  v.  rur.sell,  39  Ch.  D. 
508  ;  Marshall  v.  Green,  1  C.  P.  D.  35, 
42  :  Morgan  v.  Russell,  [1909]  1  K.  B. 
357.      XJn.seyered    "tenant's   fixtures" 


are  not  "  goods "  ;  Lee  v.  GasJcell,  1 
Q.  B.  D.  700. 

{b)   Clay  V.  Yates,  1  H.  k  N.  73. 

[c)  Lee  V.  Griffin,  30  L.  J.  Q.  B.  252  ; 
1  Law  Quarterly,  p.  8. 

{d)  Clark  v.  Bulmcr,  11  M.  &  W.  243  ; 
Anglo- Egyptian  Co.  v.  Rennie,  L.  R.  10 
C. P.  271. 

(«)  Harrison  v.  Lttke,  14  M.  &  W.  139. 
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consider  a  tionj:onsists  ^rth'  of   gpod^  _aiid_partly  of  mone^-,  it    Chap.  III. 
seems  that  the  contract  is  one  of  sale  (/). 

On  reference  to  the  statute  (g)  it  will  be  observed  that  there  are 
three  alternative  ways  in  which  the  contract  may  be  evidenced: — 

(1)  The  first  alternative  is  that  "the  buyer  shall  accept  part  of 0-  Acceptance/ 
the  goods  so  sold,  and  actually  receive  the  same"  (g).      Veceipt.      ^ 

This  has  been  thus  stated^  I'^ijceptauce  and  actual  receipt 
mean  a  delivery  of  po6sessi6rL  under  the  contract  for  sale"  (h). 

Acceptance  and  actual  receipt  do  not  preclude  the  buyer  from 
questioning  the  quantity  or  quality  of  the  goods,  or  from  disputing 
the  fact  of  the  performance  of  the  contract  by  the  seller  (^) ;  they 
merely  supply  the  want  of  a  written  memorandum  of  the  contract. 

Acceptance  and  receipt  were  sometimes  confused  in  the  earlier 
cases  (k\  but  they  hiust  be  distinguished.  Receipt  of  the  goods  by 
the  buyer  may  be  evidence  of  his  intention  to  accept,  but  is  not 
acceptance.  There  may  be  acceptance  without  receipt,  or  receipt 
without  acceptance;  both  acceptance  and  receipt  must  be  proved 
in  order  to  bring  a  case  within  this  alternative. 

An  acceptance  of  goods  within  this  section  is  when  "  the  buyer  Acceptance. 
does  any  act  in  relation  to  the  goods  which  recognizes  a    pre-         .^ 
existing   cphIim  i    nF    -nlf       /  .  wIu'IIht  ii:''  udn^l-  Xxww    l)coii  ac- 
cepted  in  performance  of  thr  conlraci  (n-  not    / 


"Acceptance"  is  here  defined  onl}'  for  the  purposes  of  thi^ 
section,  and  is  a  different  thing  from  the  acceptance  which  binds 
a  purchaser  to  pay  for  goods  (m).  '?oc«sf  ''-    '  JU'lC^cc'vv 

Instances  of  acts  which  amount  to    an    "acceptance"  for  this 
purpose  are: — Comparing   the   goods   with  a  sample  (w);  taking^^     .^^     btjr^ 
samples  from  the  bulk  after  the  contract  (o)^" selling,  or  offering  '- 
to  sell,  the  goods  to  a  sub-purchaser  (jo);   keeping  and  dealing 'i^^-^'^'^-*'-^'''''^*'*^! 
with  a  delivery  order  (g),  or  bill  of  lading  (r),  sent  to  the  buyer  vj^-**-'^ 

by  the  seller.  ^a/.wvou^  V^imx*,  Guwv^rjL  v.  ft/wcUAA^w 

(/)  Aldridffc  V.Johnson,  26  1j.  J.  Q-B.  {m)  Abbott  v.   M'olsey,  sup.  at   p.    100. 

296  ;  ShMon  v.  Cox,  3  B.  &  C.  420.  See  s.  35  of  the  Act  of  1893. 

[g)  Sale  of  Goods  Act,  1893,  s.  4  (1).  («)  Paye  v.  Morgan,  15  Q.  B.  D.  228  ; 

(A)  Pollock  and  Wright,  71.  Abbott  y.  Jf'olseg,  sup. 

(i)  Morton  v.    Tibbctt,   15   Q.  B.   428  ;  (o)  Gardner  v.   Grout,  2  C.  B.   N.  S. 

Pagey.  Morgan,  15  Q.  B.  D.   228;    Tag-  340. 

lor  V.  Smith,  [1893]  2  Q.  B.  65.  [p]   Chaplin  v.  Eogers,  1  East,    192  ;  (> 

{k)  Castle  v.  Sworder,  6  H.  &  N.   828  ;  R.    R.    249  ;     Blenkinsop   v.    Clagton,    7 

Marvin  \.  IFallis,  6 'E.  &  B.  72G.  Taunt.    697;    18  R.  R.   602;    Tagfor  v. 

(^j  Act  of   1893,  B.  4  (3),  ante,   p.  5.3  ;  G.  E.  li.,  sup. 

Abbott   V.    Woheg,   [189.5]   2   Q.   B.   97;  (7)  Farina  \.  Home,  16  M.  &  W.  111). 

Taylor  v.  G.  K.  P.,  [1901]  1  K.  B.  774.  (/)   Carrie  v.  Anderson,  2  E.  &  E.  592. 
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"Actual 
receipt." 


Goods  in 
possession  of 
seller. 


Change  of 
possession. 


Deliver)'  to 
carrier. 


Change  of 
character  of 
possession. 


Goods  in 
possession 
of  third 
person. 


With  regard  to  "actual  receipt,"  it  is  important  to  rcnienib.'r 
that,  as  in  the  case  of  acceptance,  actual  receipt  is  only  evidence 
of  the  existence  of  the  contract;  it  does  not  prove  that  the  seller 
has  performed  his  part  of  the  contract. 

The  question  as  to  what  amounts  to  actual  receipt  is  not  free 
from  difficulty,  and  it  depends  in  part  upon  the  Cjuestion  in  whose 
possession  the  goods  are  at  the  time  of  the  contract  of  sale.  They 
may  be-^(l)  in  the  possession  of  tlie  seller,  or  (2)  in  the  possession 
of  some  person  as  his  agent  or  bailee,  who  may  be  either  a  stranger 
or  the  buyer  himself. 

It  will  be  found  in  all  cases  of  "  actual  receipt "  that  either  the 
possession  of  part  of  the  goods  is  changed,  or,  if  this  is  not  the 
case,  that  the  character  of  the  possession  is  clianged. 

(FirsfS    Suppose  the  goods  to  be  in  the  possession  of  tlie  seller. 

In  this  case,  if  the  buyer  removes  any  part  of  the  goods  by 
virtue  of  the  contract,  he  has  "actually  received"  them. 

Where  the  seller  delivers  goocls  to.  a  common  carrier  for  convey- 
ance to  the  buyer,  they  pass  out  of  the  seller's  possession,  but  do 
not  pass  into  the  possession  of  the  buyer,  and  yet,  by  an  anomaly, 
the  delivery  to  the  carrier  is  considered  as  "actual  receipt"  by 
the  buyer.  In  other  words,  the  common  carrier  is  considered  as 
the  agent  of  the  buyer  for  the  purpose  of  receiving,  though  not 
of  accepting,  the  goods  (s) ;  and,  on  goods  being  delivered  to  the 
carrier,  he  becomes  the  bailee  of  the  buyer,  not  of  the  seller. 

If  the  seller  agrees^ with  the  bujer  that  he^will  hold  the  goods 
for  him,  this  changes  the  character  of  the  possession  of  the  seller, 
so  that  he  becomes  the  bailee  of  the  buyer,  and  amounts  to  actual 
receipt  by  the  buyer  (t). 

(Secondly^  Where,  at  the  time  of  the  sale,  the  goods  are  in  the 
possession  of  a  third  person  as  bailee  for  the  seller.  In  this  case, 
the  agreement  of  the  seller  and  buyer,  with  the  assent  of  the 
bailee,  that  tho  l>;iili!  shall  hold  the  goods  for  the  buyer,  operates 
as  an  "actual  receipt"  by  the  buyer.  No  changg  of  possession 
takes  place;  it  remains  wdth  the  bailee;  but  the  character  of  his 
possession  is  cljangcd;  he  was  bailee  for  the  seller,  he  becomes 
bailee  for  the  buyer.     But  the  mere  giving  of  a  delivery  order  to 


(s)  Sart  V.  Bmh,  E.  B.  &  E.  494  ; 
Sunt  Y.  Secht,  8  Ex.  814  ;  Smith  v. 
Hudson,  6  B.  &  S.  431  ;  Xonnan  v. 
Phillips,  14  M.  &  W.  277. 


[t)  Elmore  v.  Slow,  1  Taunt.  458  ; 
Marvin  v.  WalUs,  6  E.  &  B.  726  ; 
Ciisack  V,  llobinsoti,  1  B.  &  S.  299. 
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the  buyer  by  the  seller  does  not  operate  as  an  "actual  receipt  "     Chap.  III. 

by  the  buyer  until  it  has  been  assented  to  by  the  bailee  (zt). '^.<  ...        -^r^ 

Qjiirdlji)    The  goods  may,  at  the  time  of  the  contract  of  sale,  Buyer  in 

be  in  the  possession  of  the  buyer  as  bailee  of  the  seller .  bailee. 

In  this  case   there  can  be  no  change  of  possession,   but    the 

character  of  the  possession  may  be  changed;   instead  of  holding 

tiie  goods  as   bailee  of   the  seller,  the  buyer  may  hold   them  as 

owner,  and    this    will   amount   to    an  "actual  receipt"  by  him. 

Evidence  of  acts  of  the  buyer  which    are   inconsistent   with  his 

holding  the  goods  as  bailee  is  sufficient  to  show  that  the  character 

of  his  possession  is  changed  (x) . 

xlcceptance  and  actual  receipt  need  not  be  contemporaneous.  Acceptance 

1  ,  •  Ti!     1        1  '"^^^  receipt 

Acceptance  may  precede  or  follow  the  receipt,  it  the  buyer  need  not  be 
resells  the  goods  before  the  seller  has  parted  with  them  or  agreed  *:°^*^"'P''" 
to  hold  as  bailee  for  the  buyer,  the  acceptance  necessarily  precedes 
the  receipt;  if  the  seller  dispatches  them  by  a  common  carrier 
before  acceptance  by  the  buyer,  the  receipt  necessarily  precedes 
the  acceptance;  and,  lastly,  in  the  case  of  the  buyer  selecting 
goods  in  a  shop,  buying  them  and  taking  them  away  with  him, 
acceptance  and  receipt  are  contemporaneous  (y). 

(2)  The  second  alternative  is  giving  "something  in  earnest  ^or^J^^J^ 
bind  the  contract  or  in  part  payment." 

Earnest  and  part  payment  are  often  confounded,  but  they  are 
of  totally  different  natures .  Payment,  and  therefore  part  payment, 
cannot  be  made  until  the  contract  is  concluded,  while  earnest  is 
given  for  the  purpose  of  binding  the  contract.  In  other  weirds, 
payment  is  made  after  the  contract;  earnest  is  given  simultaneously 
with  the  conclusion  of  the  contract.  Part  payment  is  part  of  the 
price,  earnest  is  not,  as  a  rule,  part  of  the  price  (0);  payment 
must  bo  in  money  ;   earnest  need  not  be  money  (z) . 

It  may,  perhaps,  be  necessary  to  point  out  that,  as  the  buyer 
must  "give"  the  earnest,  merely  stroking  the  hand  of  the  seller 
.with  a  shilling  and  not  giving  it  to  him  is  not  sufficient  (a) . 

Sometimes  it  is  intended  that  a  debt  due  from  the  seller  to  the  P^^'t  payment 

by  Hi't-ori. 

buyer  should  be  set  off  against  the  price  and  operate  as  part 
payment,    and    the    question    then    arises    whether    tliis   is    part 


(m)  Farma  v.  Home,  16  M.  &  W.  119  ;  (y)  Cusack  v.  Robinson,  1  B.  «S:  S.  299. 

Godlsv.  Hose,  17  0.  B.  229.  (z)  JToive  v.  Smith,  27  Ch.  D.  101. 

{x)  Edan  v.   Budfield,   1    Q.   B.   302;  («)  Blenhimop   v.    CUvjtou,    7    Taunt. 

LUlywhite  v.  Dcvcrcux,  15  M.  &  W.  285.  597  ;  18  R.  R.  602. 
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■  3.  Note  or  I 

I  memo-  I 

\  randmn.        ] 


What  it  Tiiust 
contain. 


Pi'ice. 


Distinction 
between 
written  con- 
tract and 
"  note." 


payniont  within  the  section.  It  appears  to  bo  established  that  if 
the  agreement  for  set-oil'  is  part  of  the  contract  for  sale  -which  it 
is  Avishcd  to  prove,  the  sct-ofl'  is  not  part  payment  witliin  the 
section;  but  that,  on  the  other  hand,  if  the  ag-reement  for  a  set-off 
is  made  independently  of  the  contract  of  sale,  it  may  operate  as 
part  payment  within  the  section  (6). 

(3)  The  third  alternative  is  that  "some  note  or  memorandum 
in  writing  of  the  contract  be  made  and  signed  by  the 
party  to  be  charged,  or  his  agent  in  that  behalf." 

The  note  or  memorandum  must  contain  all  the  essential  terms 
of  the  contract  (c) .  It  must  describe  the  parties  by  name  or  other 
sufhcient  description  {d),  the  goods  sold  (e),  the  price  if  it.  has  been 
agreed  (/),  and  any  other  express  term  of  the  contract  {g ;. 

If  no  agreement  has  been  come  to  as  to  the  price  of  the  goods, 
there  is  an  implied  agreement  to  pay  what  the  goods  are  reasonably 
worth  (7^),  but  tliis  need  not  be  stated  in  the  note  or  memoran- 
dum (i) . 

There  is  an  important  distinction  between  a  contract  reduced 
into  writing  and  signed  by  both  parties,  and  a  "note  or  memo- 
randum" sufficient  to  satisfy  the  statute.  In  the  first  case 
evidence  is  not  admissible  to  show  that  the  contract  is  not  that 
which  is  expressed  in  writing  (A;);  in  the  latter  case  evidence  is 
admissible  to  show  that  a  document  which  seems  to  show  a 
complete  contract  does  not  truly  record  the  contract  which  was 
in  fact  made,  or  that  no  contract  was  in  fact  concluded  (/).  The 
statute  is  "  a  weapon  of  defence,  not  offence,  and  it  does  not  make 
any  signed  instrument  a  valid  contract  by  reason  of  the  signature, 
if  it  is  not  such  according  to  the  good  faith  and  real  intention  of 
the  parties  "  (m).    J^tu-o.  Lc---  -    - 


{b)  Walker  v.  Nmsei/,  16  M.  &  W. 
302  ;  Norton  v.  Davison,  [1899]  1  Q.  B. 
401.     Benjamin  on  Sale,  '22fi. 

(e)  Egerton  v.  Mathnvs,  6  East,  307  ; 
8  R.  R.  489 ;  M'Clrdii  v.  XicoUe,  9 
W.  R.  811. 

(c?)  Vandenbergh  v.  Spooner,  L.  R.  1 
Ex.  316  ;  Newell  v.  Radford,  L.  R.  3 
C.  P.  52  ;  Allen  v.  Bennet,  3  Taunt.  167  ; 
12  B.  R.  633. 

{e)  Thornton  v.  Kewpnter,  5  Taunt. 
786  ;  15  R.  R.  658  ;  Hhardlow  v.  Cotterell, 
20  Ch.  D.  90. 

(/)  Elmore   v.    Kings:oc,   5    P>.    it   C. 


583  ;  29  R.  R.  341  ;  Accbal  v.  Levy,  10 
Bing-.  376. 

{g)  Cooper  v.  Fiinith,  15  East,  103  ; 
13  R.  R.  397;  Peirce  v.  Corf,  L.  R.  9 
Q.  B.  210  ;  M- Clean  v.  Nicolle,  9  W.  R. 
811  (as  to  quality). 

(/;)  Sale  of  Goods  Act,  1893,  s.  8  (2). 

(i)  Iloadlij  V.  M'Laine,  10  Bing.  482. 

{k)  Elph.  N.  &  C.  Interp.  36. 

(7}  Ilwiheii  V.  Home- Payne,  4  App.  Cas. 
320  ;  Bristol  Co.  v.  Maggx,  44  Ch.  D. 
616  ;  Bellamy  v.  Debenham,  45  Id.  493  ; 
Paitlev.  Horinbrook,  [1897]  1  Ch.  25. 

{m)  Jervix  v.  Berridge,  8  Ch.  360,  per 
Lord  Selboruc. 
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It  is  hardly  necessary  to  say  that  evidence  of  the  circumstances    Chap.  III. 
of  the  parties  to  the  contract  is  admissible  for  the  purpose  of  Parol  evi- 
ascertaining  in  what  meanings  they  used  the  words  in  the  note.     ^^^^' 
This  is  part  of  the  general  law  as  to  the  interpretation  of  docu- 
ments (w). 

Bearing  in  mind  that,  at  common  law,  it  is  competent  to  the  Variation  of 
parties  to  a  written  contract,  not  under  seal,  to  alter,  vary,  or 
revoke  it  by  parol,  it  might  be  supposed  that  a  similar  rule 
a]5plied  to  a  contract  evidenced  by  a  note  in  writing  under  this 
section.  But  tliis  is  not  the  case;  ior,Uhough  the  parties  may 
revoke  the  contract  by  parol  (o),  they  cannot  vary  it  by  parol  (p) ;  (j^^q^ JLaSfi  v ■  SAM/.w<yv*> 
the  reason  apparently  being  that  the  only  contract  made  enforce-*^.  / 

able  by  the  note  in  writing  is  the  contract  of  which  that  writing 
is  a  note,  so  that  if  the  contract  is  varied  by  parol,  the  writing  is 
no  longer  a  note  of  the  contract  as  varied,  and  therefore  the 
written  note  does  not  show  the  contract  as  varied. 

The  note  of  the  contract  may  be  contained  in  several  documents.  Note  cou- 
and  one  only  of  such  documents  need  be  signed  (g) .     The  several  several  docu- 
documents    must   be    annexed   to    each    other,  or   the   connection  ments. 
between  them  must  appear  upon  the  face  of  the  documents  (g) .  l   a*-"    aA 

Parol  evidence  is  not  admissible  for  the  purpose  of  connecting  the  L&^^>*-'^«  « 

documents  (g);  but  it  is  admissible  to  identify  a  document  re- 
ferred to,  or  to  show  that  a  reference,  which  may  be  to  a  document, 
is  in  fact  such  a  reference  (r).       Xcrwo^  ■>'-  'T»v-^'^*^  > 

It  will  be  observed  that  the  signature  required  is  that  of  "  the  Signature. 

party  to  be  charged  or  his  agent  in  that  behalf."     The  signature 

of  the  party  seeking  to  enforce  the  contract  is  not  necessary  (s)."io^^^*^5XXA^''' 

The  effect  of  this  is  somewhat  curious.      The  contract    can    be 

enforced  only  against   the   person   who   has   signed   the   note   or 

memorandum,  so  that  in  effect  the  contract  is  or  is  not  enforceable 

at  the  election  of  the  party  Avho  does  not  sign  (t). 

The    signature     need     not     be    at    tlie    end     of    the    note    or  Place  and 
^  mode  of 
signature. 

{«)  See  Elph.  N.  &  C.  Interp.,  chap.  4.  688  ;  lever  v.  Sofiler,  [1901]  1  Ch.  543  ; 

(o)  Goss  V.  Nugent,  b  B.   &  Ad.  58 ;  Birlcmyr  v.  JDarncll,  1  Sm.  L,  C.  308. 
Morgan  v.  Bain,  L.  R.  10  C.  P.  15.  (r)  Long  v.  Millar,  4  C.  P.  D.  450  ; 

(/;)  I'levim  v.  Downing,   1   C.   P.   D.  Taylor  \.  Smith,  sup.  at -p.  lA. 
220;  Noble  \.  Ward,  L.  R.  2  Ex.  135.  («)  Laythoarp  v.  Bryant,  2  B.  N.  C. 

(rj)  Boyde/l    v.    Drummond,    11    East,  735;   JJrrrpool /lank  v.  I':ccle>i,  I  H.  &'N. 

142  ;   10  R.  R.  450  ;   Cave  v.  Bantings,  7  13'.). 

Q.  B.  D.  125  ;  Sttidda  v.  Watson,  28  Ch.  {t)  Jieuss  v.  /'ir/.s/ry,  L.  R.  1  Ex.  342  ; 

I).  305  ;   Taylor  v.  Smith,  [1893]  2  Q.  B.  Smif/i  v.  Nenlr,  2  C.  B.  N.  S.  G7. 
05;  Fearce  v.  Gardner,  [1807]   1   Q.  B. 
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When  it  must 
be  made. 


Immaterial 
to  whom 
addressed,  or 
for  what 
purpose 
made. 


By  agent. 


memorandum;  it  is  sulliciciit  if  it  is  so  introduced  as  to  govern 
and  authenticate  every  material  or  operative  part  of  it  (u) .  If  the 
name  appears  in  an  unusual  position,  it  is  a  question  of  fact  in 
each  case  whether  it  was  intended  as  a  signature  {x).  Signature 
may  be  by  print,  mark,  initials,  or  stamp  (?/).U3^a!A^\/,60aAiiAiA/i.' 

The  note  or  memorandum  need  not  be  contemporaneous  with 
the  contract,  but  may  be  signed  either  before  or  after  the  contract 
is  concluded.  For  instance,  it  may  be  contained  in  a  written 
proposal  which  is  afterwards  verbally  accepted  (z),  or  in  the 
minutes  of  a  meeting  (a),  or  in  a  subsequent  letter  repudiating 
liability  under  the  contract  (6).  It  must,  however,  be  in  exist- 
ence when  an  action  upon  the  contract  is  commenced  {c) . 

It  is  immaterial  for  what  purpose  the  note  is  made,  or  to  whom 
it  is  addressed;  any  Avriting  embodying  the  terms  of  a  contract 
and  signed  by  the  person  to  be  charged  is  sufficient  {d) .  Thus,  a 
recital  in  a  will  (e)  or  deed  (/),  a  letter  referring  to  an  unsigned 
document  {g),  an  affidavit  made  in  other  proceedings  (h),  or  a 
letter  written  to  a  third  person  (^),  may  be  sufficient. 

The  authority  of  an  agent  to  sign  must  be  determined  according 
to  the  ordinary  rules  of  agency  (fc),  but  one  party  cannot  be  the 
agent  of  the  other  to  sign  for  him  {l).  An  auctioneer  is  the  agent 
of  both  buyer  and  seller,  and  a  memorandurn;  signed  by  him,  at 
the  time  of  the  sale  {m),  will  bind  both  parties  (ji')]  an  auctioneer's 
clerk  also  may  be,  and  very  often  is,  the  agent  of  the  purchaser 
to  sign  his  name  (o) .  "QuJSi  ^'  QjqJiS^^ 


(m)  Caton  V.  Caton,  L.  E,.  2H.  L.  127  ; 
Evans  v.  Hoare,  [1892]  1  Q.  B.  S93  ; 
Me  Hoyle,  [1893]  1  Ch.  84. 

(.r)  Johnson  v.  Bodgson,  2  M.  &  W. 
653  ;  Dun-ell  v.  Evans,  1  H.  &  C.  174  ; 
Simsv.  Landray,  [1894]  2  Ch.  318. 

(y)  See  notes  to  Wain  v.  Warltcrs,  1 
Sm.  L.  C.  335. 

(s)  Eetcss  V.  Picksley,  L.  R.  1  Ex.  342  ; 
Be  New  Eberhardt  Co.,  43  Ch.  D.  118. 

{a)  Jones  v.  Victoria  Co.,  2  Q.  B.  D. 
314. 

{b)  Bailey  v.  Sweeting,  9  C.  B.  N.  S. 
843  ;  Wilkinson  v.  Evans,  L.  R.  1  C.  P. 
407,  411  ;  see  Cox  v.  Hoare,  95  L.  T. 
121 ;  96  Id.  719. 

{c)  Lucas  V.  Dixon,  22  Q.  B.  D.  357  ; 
jRe  Hoijle,  sup.  at  p.  97. 

{d)  Re  Hoyle,  [1893]  1  Ch.  84,  98,  99. 

[e)  He  Jloyle,  sup. 


(/)  Re  Holland,  [1902]  2  Ch.  360. 

{g)  John  Griffiths  Corp.  v.  Humber, 
[1899]  2  Q.  B.  414. 

{h)  Barkworth  v.  Young,  4  Drew.  1  ; 
see  Lucas  v.  Dixon,  22  Q.  B.  D.  357. 

(i)   Gibson  V.  Holland,  L.  E,.  1  C.  P.  1. 

{k)  See  notes  to  Wain  y.  War  Iters,  1 
Sm.  L.  C.  334 ;  post.  Chap.  v. 

(l)  Sharman  v.  Brandt,  L.  R.  (i  Q.  B. 
720 ;  JoJin  Griffiths  Corp.  v.  Unnihcr, 
sup. 

[m)  Mews  V.  Carr,  1  H.  &  N.  484 ; 
Bell  V.  Balls,  [1897]  1  Ch.  603  ;  post, 
p.  76. 

•(«)  Simon  v.  Metivier,  1  W.  Bl.  599; 
Beer  v.  London,  20  Eq.  412,  426  ;  White 
V.  Proctor,  4  Taunt.  209  ;   13  R.  R.  580. 

(o)  Bird  V.  Boulter,  4  B.  &  Ad.  443  ; 
Sims  V.  Landray,  [1894]  2  Ch.  318; 
Belly.  Balls,  sup. 
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Since  executory  contracts  of  sale  are  included  within  sect.  4  of    Chap.  III. 
the  Sale  of  Goods  Act,  1893,  the  operation  of  the  f  oUoAving  section  Contracts  not 
of  the  Statute  of  Frauds  must  be  very  limited  in  regard  to  the  ^^j.^^J^^^^ti^ij^ 
sale  of  goods: —  one  year. 

"  No  action  shall  be  brouglit  .  .  .  .  (o)  upon  any  agreement  that  Statute  of 
is  not  to  be  performed  within  the  space  of  one  year  from  the  making  Frauds,  s.  4. 
thereof,  unless    the    agreement    upon  Avhich    such  action  shall  _  be 
brought,  or  some  memorandum  or  note  thereof,  shall  be  in  writing, 
and  signed  by  the  party  to  be  charged  therewith  or  some  other  .^^ 

person  thereunto  by  hinr  lawfully  authorized"  (p);      <^  jjjij^  ■  ■■     --^  '■-'"''" 

but  it  will  apply  to  a  contract  for,  the  sale  of  goods  not  tg^be  jper- 
formed  within  a^year,  although  there  has  been  an  acceptance  and 
actual  receipt  of  part  of  the  goods  (g).  G>M.aXsuL  Cr,  v\     ^^' 

"  Where  the  agTcement  distinctly  shows  upon  the  face  of  it  that 
the  parties  contemplated  its  performance  to  extend  over  a  greater 
space  of  time  than  one  year,  the  case  is  within  the  statute;  but 
Avhere  the  contract  is  such  that  the  whole  may  bo  performed 
within  a  year,  and  there  is  no  express  stipulation  to  the  contrary,c^'^jJt.v.  O^t^^  tr 
the  statute  does  not  apply"  (r).  It  has,  however,  been  decided 
that  where  the  whole  of  what  has  to  be  done  by  one  party  is  in- 
tended to  be  performed  within  a  year,  the  case  is  not  within  the  . 
statute  (.).                                                                              ^OAjdl*^-^^--^' 

It  remains  to  be  added  that  where  in  an  action  it  is  intended  Pleading, 
by  either  party  to  rely  upon  sect.  4  of  the  Sale  of  Goods  Act, 
1893,  or  on  the  Statute  of  Frauds,  in  answer  to  a  claim,  he  must 
raise  such  matter  by  his  pleading  in  the  High  Court  (t),  or  by 
notice  in  the  County  Court  (u) ;  and  a  party  will  be  estopped 
from  raising  this  defence  if  he  might  have  raised  it  in  a  previous 
action  but  neglo3tcd  to  do  so  (x) . 


{p)  29  Car.  2,  c.  3,  s.  4.    See  notes  to  JVew  Zealand  Co.,  32  Ch.  D.  266  ;  Milsom 

Fcter  V.  Complon,  1  Sm.  L*  C.  316.  v.  Slafonl,  80  L.  T.  590  ;  Eeeve  v.  Jt»- 

{q)  Frested    Co.    v.    Garner,    [1910]    2  nimjs,  [1910]  2  K.  B.  522,  where  it  was 

K.  B.  776 ;  [1911]  1  K.  B.  425.  held   that   such   an    intention    did    nut 

(/•)  Souch  V.  Strawbridge,  2  C.  B.  815,  appear, 
per    Tindal,    C.J.  ;     see    McGregor    v.  (0  R.  S.  C.  Ord.  XIX.,  r.   15.     See 

McGregor,  21   Q.  B.  D.   424;  Smith  v.  Brtinnhtgv.  Odhams,  75  L.  T.  602. 
Gold  Count  Co.,  [1903]  1  K.  B.  285,  538  ;  («)  Brnllon  v.  Branson,  [1898]  2  Q.  B. 

Eanau  v.  Ehrlich,  [1912]  A.  C.  39.  219. 

(*)  Donellan  v.  litad,  3  B.  &  Ad.  899  ;  {x)    Uumphrles  v.   Humphrus,   [1910] 

Chcrrg  v.  Ilemit.g,  4  E.k.  631  ;  J/(7«'  v.  1  K.  B.  790  :  2  LL  531. 
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Chap.  IV. 


Delivery, 


Duties  of 
seller  and 
buver. 


Place  of 
delivery. 


Time  of 
delivery. 


SALE  OF  GOODS  (continiicd) . 

Delivery — Seller's  Lien— Stoppage  in  Transitu— Ilcpresentation — 
Condition  Precedent — W arr ant jj— Bills  of  Lading. 

As  ^vo  have  already  said,  althoug-h  goods  be  not  delivered  the 
buyer  may  become  the  owner  of  the  goods;  but,  where  they  have 
not  been  paid  for,  the  property  in  them  may  pass  to  the  buyer 
subject  to  the  lien  of  the  seller  for  the  unpaid  purchase-money. 
The  buyer,  having  the  property  in  the  goods,  has  prima  facie  the 
right  to  possess  them;  but  this  right  may  be  made  conditional  by 
the  terms  of  the  agreement. 

It  is  the  duty  of  the  seller  to  deliver  the  goods,  and  of  the  buyer 
to  accept  and  pay  for  them,  in  accordance  with  the  terms  of  the 
contract  (o).  Unless  otherwise  agreed,  delivery  of  the  goods^_and 
payment  of  the  price  are  concurrent  conditions;  that  is  to  say,  the 
selTcrmust  be  ready  and  willing  to  give  possession  of  the  goods  to 
the  buyer  in  exchange  for  the  price,  and  the  buyer  must  be  ready 
and  willing  to  pay  the  price  in  exchange  for  possession  of  the 
goods  (6). 

It  depends  upon  the  contract  between  the  parties  in  each  case, 
whether  the  buyer  must  take  possession  of  the  goods  or  the  seller 
send  them  to  the  buyer  (c).  But  apart  from  any  contract,  the 
place  of  delivery  is  the  seller's  place  of  business,  if  he  have  one, 
and,  if  not,  his  residence  (c) .  If,  however,  the  contract  is  in  respect 
of  specific  goods,  which  are,  to  the  knowledge  of  the  parties,  in 
some  other  place  at  the  time  of  the  contract,  then  that  place  is 
the  place  of  delivery  (c). 

If  the  seller  is  bound  to  send  the  goods  to  the  buyer,  and  no 


(a)  Sale  of  Goods  Act,  1893,  s.  27. 
Delivery  is  defined ,  s .  G  2  ( 1 ) .  See  Pollock 
and  Wright  on  Possession,  43. 

[b)  Jb.  6.  28.     See  notes  to   Cutter  v. 


Powell,  2  Sm.  L.  C.  11.     See  Forrcstt  v. 
Aramayo,  83  L.  T.  335  ;    Clemens  Mont 
Co.  V.  Bidden,  [1912]  A.  C.  18. 
(c)  lb.  s.  29  (1). 
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time  is  fixed,  he  must  send  them  within  a  reasonable  time  {d).    A     Chap.  IV. 

demand  or  tender  of  delivery  may  be  treated  as  ineffectual  if  made 

at  an  unreasonable  hour  (e). 

Goods  which  are,  at  tlie  time  of  sale,  in  the  possession  of  a  third  Goods  m 

J  -1  1     possession  or 

person,  are  not  delivered  by  the  seller  to  the  buyer  until  such  third  person. 

person  acknowledges  to  the  buyer  that  he  holds  for  him  (/). 

If  the  seller  is  authorized  or  required  to  send  the  goods  to  the  DeHvery  to 

.     .  carrier, 

buyer,  delivery  to  any  carrier  for  the  purpose  of  transmission  to 

the  seller  is  primd  facie  a  delivery  to  the  buyer  (^). 

If  the  seller  delivers  the  goods  to  the  buyer  without  receiving 
payment,  he  has  no  further  rights  over  the  goods,  and  his  only 
reined}-  is  to  bring  an  action  for  the  price. 

Notwithstanding  that  the  property  in  the  goods  may  have  passed  Unpaid 
to  the  buyer,  an  unpaid  seller  (h),  who  is  in  possession  of  the 
goods,  has  a  lien  on  the  goods,  or  a  right  to  retain  them  for  the 
price  while  he  is  in  possession  of  them  until  payment  or  tender 
of  the  price,  in  the  following  cases: — (1)  where  there  is  no  stipula-  In  what 
tion  as  to  credit;  (2)  where  the  goods  are  sold  on  credit,  but  the 
term  of  credit  has  expired;  (3)  where  the  buyer  be_comes  in- 
solvent  (i) . 

The  seller   may    exercise   tliis   right   of   lion    notwithstanding  Wliere  seller 
that  he  is  in  possession  of  the  goods  as  agent  or  bailee  for  the  bailee  for 

buyer  (/O-  ^'''^'''• 

If  part  of  the  goods  has  been  delivered,  the  unpaid  seller  may  Where  part 
exercise  his  right  of  lien  or  retention  on  the  remainder,  unless  the    '^  ^"y- 
part  delivery  has  been  so  made  as  to  show  an  intention  to  waive 
the  lien  or  right  of  retention  (I) . 

The  unpaid  seller  loses  his  lien,  or  right  of  retention,  (1)  when  Termination 
he  delivers  the  goods  to  a  carrier  or  other  bailee  for  the  purpose  of 
transmission   to  the   buyer  (without  I'l-'tiviiii;'   \\\r  right  of  dis- 
posal (m)  of  the  goods;   (2)  when  the  bu vo'  or  his  agent  lawfully 
obtains  possession  of  the  goods;    (3)  by  waiver  thereof  (n). 

This  lien  or  right  of  retention  is  not  lost  by  reason  only  that 
the  seller  has  obtained  judgment  for  the  price  of  the  goods  (o). 

(d)  Sale  of  Goods  Act,  1893,  s.  29  (2).       289.     As  to  insolvency,  see  s.  62  (3), 

(e)  lb.  8.  29  (4).  post,  p.  Gi. 

(/)  7i.  B.  29  (3).     .  (/u)  Ji.  8.  41  (2).    See  Gricc  v.  llicharcl- 
iff)  lb.  s.  32  (1).  son,  3  App.  Gas.  319. 
(h)  As  to   the  meaning  of  "unpaid  {1}  lb.  s.  42.     Seeji^o.^C,  p.  65. 

seller  "  and  "seller,"  see  s.  38.  (m)  As  to  reservation  of  right  of  dis- 

(i)  lb.  S3.  39  (I),  41  (1).     See  Black-  posal,  see  s.  19,  ante,  p.  TjO. 

bum  on  Sale,  339  ;  Jix p.  Chalmers,  8  Ch.  [n)  lb.  s.  43  (1). 

(«)  lb.  H.  -13  (2). 
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Chap.  IV. 

Stoppage  hi 
zrinmitu. 


Duration 
of  transit. 


W h on  tlie  buyer  of  ffoods  boconiGS  insolvent,  tlio  unpaid  seller 
-svho  has  parted  with  possession  has  the  right  of  stopping  the 
goods  in  transitu,,  that  is  to  say,  he  may  resume  possession  of  the 
ffoods  so  long  as  they  are  in  course  of  transit,  and  may  retain 
them  until  payment  or  tendey  of  the  price  (p) .  A  person  is  in- 
solvent"  who  has  ceased  to  pay  his  debts  in  the  ordinary  course 
of  business,  or  cannot  pay  them  as  they  become  due,  whether  he 
has  committed  an  act  of  bankruptcy  or  not(g). 

Stoppage  in  transitu  and  seller's  lien  are  sometimes  con- 
founded (/•) .  Seller's  lien  arises  when  the  buyer  is  in  default,  be 
he  solvent  or  insolvent.  Stoppage  in  transitu  arises  on  the  in- 
solvency of  the  buyer,  whether  he  is  in  default  or  not.  The  lien 
can  onl}^  be  asserted  while  the  goods  are  in  the  possession  of  the 
seller  or  his  bailee;  stoppage  in  transitu  can  only  be  asserted  while 
the  goods  are  in  the  hands  of  a  third  person  who  holds  them  for 
the  purposes  of  transmission  only,  and  not  at  the  wdll  of  either 
the  seller  or  the  buyer. 

The  right  of  stoppage  in  transitu  is  exerciseable  whether  the 
vendor  is  wholly  or  partially  (s)  unpaid;  and  even  if  the  goods 
are  pm-chased  on  credit  wdiich  has  not  expired  at  the  time  of 
stoppage  {t). 

Goods  are  in  course  of  transit  from  the  time  when  they  are 
delivered  to  a  carrier  by  land  or  water,  or  other  bailee,  for  the 
purpose  of  transmission  to  the  buyer,  until  the  buyer  or  his  agent 
in  that  behalf  takes  delivery  from  such  carrier  or  bailee  {u). 

If  the  buyer  obtains  'delivery  of  the  goods  before  their  arrival 
at  the  appointed  destination,  the  transit  is  at  an  end  (a;).  If, 
after  their  arrival  at  the  appointed  destination,  the  carrier  or 
other  bailee  agrees  to  hold  and_ does  hold  the  ^goods  as  bailee  for 
tlio  buAL'"  the  Transit  is  at  an  cad,^  and  it  is  immaterial  that  a 
further  du:=liualio!i  for  the  guods  may  have  been  indicated  by 
the  buyer  {y) .     If  the  buyer  rejects  the  goods  and  the  carrier 


(p)  Sale  of  Goods  Act,  189?,  s.  44. 
See  notes  to  Lickbarrow  v.  Mason,  1  Sm. 
L.  C.  738. 

[q)  lb.  s.  62  (3). 

(?•)  See  as  to  the  distinction  between 
them,  per  Lord  Campbell,  M'Eivan  v. 
Smith,  2  H.  L.  C.  328. 

(«)  Bodgiou  V.  Loy,  7  T.  K.  440;  4 
R.  R.  483. 

(<)  InyUs  V.  Uslteniood,  1  East,  515 ; 


7  R.  R. 


45    (1) 
D.  356 


BotUrujlc  V.  In'jUs,  3  East,  381  ; 
490. 

(m)  Sale  of  Goods  Act,  s. 
Kendal  v.  Itarshall,  11  Q.  B. 
Bethellx.  Clark,  20  Id.  615. 

[x]  lb.  s.  45  (2)  ;    Whitehead  v.  Ander- 
son, 9  M.  &  W.  518,  534  ;  60  R.  R.  819. 

()/)  lb.  8.  45  (3)  ;  Exp.  Cooper,  11  Gh. 
D.  68,78. 
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continues  in  possession,  the  transit  is  not  at  an  end,  even  though     Chap.  IV. 
the  seller  refuse  to  receive  them  back  (s) . 

When  goods  are  delivered  to  a  ship  chartered  by  the  buyer  it  is 
a  question,  depending  on  the  circumstances  of  each  particular  case, 
whether  they  are  in  possession  of  the  master  as  a  carrier,  or  as 
agent  for  the  buyer  (a). 

If  the  carrier  wrongfully  refuses  to  deliver  the  goods  to  the 
buyer  or  his  agent,  the  transit  is  then  at  an  end  (6). 

If  part  delivery  of  the  goods  has  been  made  to  the  buyer  or  his  Effect  of 
agent,  the  remainder    may    be  stopped  in  transitu,    unless    the 
circumstances  of  thejpart  delivery  sliow^  ^p^^.£S£?iL^uil.®  ^P 
possession  of  the  whole  (c) . 

The  delivery  of  part  may  have  been  for  the  purpose  of  separating 
that  part  from  the  whole;  in  which  case  the  seller's  lien,  or  right 
to  stop  in  transitu,  as  the  case  may  be,  still  exists  over  the 
remainder.  On  the  other  hand,  part  may  have  been  delivered 
without  any  intention  to  separate  it  from  the  remainder,  and  in 
the  process  of  delivering  the  whole,  in  which  case  the  seller's 
rights  are  gone  as  to  the  whole  (c) . 

It  should  perhaps  be  noted  that  the  carrier  may  agree  to  hold 
the  goods  as  the  bailee  of  the  seller,  in  which  case  the  latter  can 
exercise  his  seller's  lien,  but  not  the  right  to  stop  in  transitu. - 

The  effect  of  the  seller    drawing    bills    for    the   price    on    the  Eifect  of 
buyer,  and  the  latter  accepting  them,  depends  upon  the  intention  ino- bills  for 
of  the  parties.     It  may  be  the  intention  of  the  parties  that  this  price, 
shall  amount  to  payment;   but  prima  facie  the  effect  is  merely 
to  give  credit  to  the  buyer  for  the  period  during  which  the  bill 
has  to  run  {d),  so  as  to  suspend  the  seller's  lien  and  his  right  to 
sue  for  the  price  until  the  bill  arrives  at  maturity  and   is   dis- 
honoured (e),  or  the  buyer  becomes  insolvent.     It  has  not  the 
effect  of  defeating  the  seller's  right  of  stoppage  in  transitu  (/) . 

The  seller  may  exercise  his  right  of  stoppage  in  transitu  either  How  stoppage 
by  taking  actual  possession  oi    the    goods,  or  by  giving   notice  is  effected. 
of  his  claim  to  the  carrier  or  other  bailee  in  whose  possession  the 

(z)  Sale  of  Goods  Act,  1893,8.45(4).  ul)  Ileuison   v.    Guthrie,   2  B.  N.   C. 

(a)  lb.  8.  45  (5).        .  755  ;  42  R.  'R.  720  ;  Sale  of  Goods  Act, 

{b)  lb.  8.  45  (6)  ;    Bird  v.    Broun,  4  1893,  8.  38  (1). 

Exch.  786.  ie)    Valpy  v.  Oahelexj,   16  Q.  B.   941 ; 

(t)  Ih.  8.  45  (7) ;  Kemp  t.  Fitlk,  7  App.  Griffiths  v.  Perry,  1  E.  &  E.  680. 

Cas.   673;  Ex  p.  Cooper,   11  Ch.  D.  68;  (/)  Batten  v.   Thompton,  5  M.    &  S. 

Tannery.  Hvovell,  14  M.  &  W.  28.  350;   17   It.  R.   350;   Gunn  v.  Bulckow, 

10  Ch.  491,  501. 

G.l'.P.  O 
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Chap.  IV. 

Notice. 


Re-delivery. 


Effect  of  sale 
or  pledge  by 
buyer. 


Effect  of  lien 
or  stoppage 
in  transitu. 


Rigbt  of  re- 
sale. 


goods  are.  iSucli  notice  may  bo  given  either  to  the  person  in 
actual  possession  of  the  goods  or  to  his  principal.  In  the  latter 
case,  the  notice,  to  be  effe:'tual,  must  be  given  at  such  time  and 
under  such  circumstances  that  the  principal,  by  the  exercise  of 
reasonable  diligence,  may  communicate  it  to  his  servant  or  agent 
in  time  to  prevent  delivery  to  the  buyer  ((/). 

When  notice  is  so  given  to  the  carrier  or  other  bailee  in 
possession  of  the  goods,  he  nmst  re-deliver  the  goods  to  the 
seller  or  according  to  his  directions,  the  expenses  of  such  re- 
deliverv  being  borne  by  the  seller  (/i). 

As  a  general  rule  the  right  of  lien,  or  retention,  or  stoppage 
in  transitu,  is  not  affected  by  any  sale  or  other  disposition  of  the 
goods  made  by  the  buyer  unless  the  seller  has  assented  thereto  (i). 
If,  however,  a  document  of  title  to  goods  has  been  lawfully 
transferred  to  any  person  as  buyer  or  owner  of  the  goods,  and  that 
person  transfers  the  document  to  a  third  person,  who  takes  it  in 
good  faith  and  for  value,  if  such  transfer  to  a  third  person  was  by 
wa}'  of  sale,  it  defeats  the  rights  of  the  unpaid  seller,  and  if  it  was 
by  wa}'  of  pledge  or  other  disposition  for  value,  the  rights  of  the 
unpaid  seller  are  subject  to  those  of  the  transferee  (/c) . 

A  contract  of  sale  is  not,  in  general,  rescinded  by  the  mere 
exercise  by  an  unpaid  seller  of  his  right  of  lien  or  retention  or 
stoppage  m  transitu  {I) .  If  the  seller  has  exercised  such  right, 
and  has  re-sold  the  goods,  the  buyer  acquires  a  good  title  as  against 
the  original  buyer  (m) . 

When  the  goods  are  of  a  perishable  nature,  or  the  seller  gives 
notice  to  the  buyer  of  his  intention  to  re-sell,  and  the  buyer  does 
not  within  a  reasonable  time  pay  or  tender  the  price,  the  unpaid 
seller  may  re-sell  the  goods  and  recover  damages  for  any  loss  occa- 
sioned by  the  breach  of  contract  by  the  original  buyer  (n) . 

If  the  seller  expressly  reserves  a  right  of  re-sale  in  case  the 
buver  makes  default,  and,  on  default   by  the   buyer,  re-sells  the 


{ff)  Sale  of  Goods  Act,  1893,  s.  46  (1); 
Whitehead  t.  Anderson,  9  M.  &  W.  518  ; 
60  E,.  R.  819. 

(A)  lb.  s.  46  (2). 

(i)  lb.  8.  47 ;  Dixon  v.  Yates,  5  B.  & 
Ad.  313:  Mordaunt  v.  British  Oil  Co., 
[J910]  2  K.  B.  602,  -where  it  was  held 
that  the  seller  had  not  assented. 

(A-)  n.  s.  47 ;  Leask  v.  Scott,  2  Q.  B.  D. 
376 ;    Cahn    v.    Pockett's   Co.,    [1899]    1 


Q.  B.  G43.  See  notes  to  Lickharroiv  v. 
Mason,  1  Sm.  L.  C.  152— IbQ.  As  to 
documents  of  title,  see  s.  62 ;  and  cf. 
s.  1  of  the  Factors  Act,  1889. 

{I)  lb.  8.  48  (1) ;  Kempy.  Falk.  7  App. 
Cas.  573,  578  ;  Schotsmans  v.  L.  ^-  T. 
R.  Co.,  2  Ch.  332,  340. 

{m)  lb.  s.  48  (2). 

(«)  lb.  8.  48  (3).  See  notes  to  Lick- 
bar  rote  V.  Mason,  1  Sm.  L.  C.  742. 
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goods,  the  original  contract  of  sale  is  thereby  rescinded,  but  the     Chap.  IV. 
seller  retains  an}'  claim  he  may  have  for  damages  (o) . 

Misrepresentation — Condition  Precedent— Warranty . 

There  are  distinctions  between  a  representation,  a  condition 
precedent,  and  a  warranty  (p). 

A  representation  by  a  seller  of  goods  is  a  statement  of  fact  Representa- 
(not  of  law  (q))  made  by  the  seller,  before  or  at  the  time  of  making 
the  contract  of  sale,  of  some  matter  or  circumstance  relating  to 
it,  which,  even  if  it  appears  on  the  face  of  the  contract,  is  not  one 
•of  its  terms  (r) . 

It  follows  that,  if  the  representation  is  untrue,  the  contract  is 
not  broken,  unless,  indeed,  the  representation  is  as  to  the  subject- 
matter  of  the  contract,  so  that,  if  the  representation  is  untrue, 
the  purchaser  does  not  get  the  thing  that  he  bargained  for;  in 
which  case  the  representation  amounts  to  a  condition  precedent,  ^' 

and  the  person  to  whom  it  was  made  can  decline  to  perform  the  "*^X^!|i^it^ 
■contract  (s) . 

If  the  representation  is  not  only  untrue  but  fraudulent,  i.e.,  if  Action  of 

the  seller  made  it  knowing  that  it  was  untrue,  or  not  believing  fraudulent 

that  it  was  true,  or  indifferent  whether  it  was  true  or  false,  as  misrepre- 
.  ,      ,  ...  .         .     sentation, 

distinguished  from  the  case  in  which  an  untrue  representation  is 

made  carelessly  without  the  matter  being  present  to  the  mind  of  j^jj^j^v.G^-fi^-^^ 

the  person  making  it  (t),  the  buyer  may  have  a  right  either  to 

rescind  the  contract  or  to  bring  an  action  of  deceit  for  damages  (^^j)  .'r .  i^*-;',  ■ '  •  3/^ct.'w.v»'.>. 

Blackburn,  J.,  says  (a;): —  Rescission. 

'■  There  is  a  very  important  diliereneo  between  cases  where  a  con- 
tract may  be  rescinded  on  a(,-eount  of  fraud,  and  those  in  which  it  may  , 
be  rescinded  on  the  ground  that  there  is  a  difference  in  substance 
between  the  thinor  bargained  for  and  that  obtained.     It  is  enough  to 


(o)  lb.  8.  48  (4).  Q.  B.  .'iS?  et  seq.;  Hopkins  v.  Tanqiieray, 

(p)  See  Chalmers  on  Sale,   193—203  15  C.  B.  130. 
(ed.  7) ;   Anson  on  Contracts,   166   (cd.  (t)  Deny  v.  Teek,  14  App.  Cas.  337 ; 

12).  Afiffus  y.   Clifford,    [1891]    2   Ch.    449  ; 

(«y)  Lewix  V.  Jonex,  A  B.  &  0.  506 ;  28  6  Law  Quarterly,  72. 
R.  R.  360.  {u)  See  notes  to  Pas/et/  v.  Fireman,  2 

(r)  Hopkins   v.    Tanqueray ,    15   C.   B.  Sm.    L.    C.    86  ;     and    to    Chandchr   v. 

130,  is  a  good  example  of  a  represen-  Loptts,  id.  60. 
tatiou.  (x)  Kennedy  v.  Panama  Ji.  Co.,  L.  R. 

(»)  Jic/in  V.  Purncsfi,  3  B.  &  S.  751  ;  2  Q.   B.    587  ;    Houldmorth   v.    City   cf 

Kennedy  v.    Panama   li.    Co.,    L.    R.    2  Glasgow  Bank,  b  h.Y:\),Qtxs.Z\l. 

5(2) 
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Chap.  IV.  'iliow  that  there  was  a  fraudulent  reprcscntatiou  as  to  any  pari  of 
that  which  induced  the  party  to  enter  into  the  contract  which  he- 
seeks  to  rescind;  but  where  there  has  been  an  innocent  misrepresenta- 
tion or  misapprehension,  it  does  not  authorize  a  rescission  unless  it 
is  sucli  as  to  show  that  there  is  a  complete  difference  in  substance 
between  what  was  supposed  to  be  and  what  was  taken,  so  as  to  con- 
stitute a  failure  of  consideration.  For  example,  where  a  liorso  is 
bought  under  a  belief  that  it  is  sound,  if  the  purchaser  was  induced 
to  buy  by  a  fraudulent  representution  as  to  the  horse's  soundness, 
the  contract  may  be  rescinded.  If  it  was  induced  by  an  honest  mis- 
representation as  to  its  soundness,  though  it  may  be  clear  that  both 
vendor  and  purchaser  thought  that  they  were  dealing  about  a  sound 
horse  and  were  in  error,  yet  the  purchaser  must  pay  the  wliole  price." 


Conditiou 
precedent. 


Sale  by 
description. 


Fitness  for 

particular 

purpose. 


A  condition  precedent  is  a  term  of  tlio  contract,  the  noii-fuUil- 
ment  of  which  gives  to  the  person  for  whose  benefit  .it  was- 
inserted  the  right  to  decline  to  perform  the  contract.  Examples 
of  conditions  precedent  occur  where  the  contract  for  sale  is  made- 
at  a  time  when  the  goods  are  not  in  a  deliverable  state  and  they 
are  to  be  put  into  that  state  by  the  seller.  Hero  their  being  put 
into  that  state  is  a  condition  precedent,  for  the  bu3'er  is  not 
bound  to  accept  them  till  this  has  been  done  {y). 

In  a  contract  for  the  sale  of  goods  by  description  there  is  an 
implied  condition  that  the  goods  shall  correspond  with  the  descrip- 
tion; and  this  applies  to  the  sale  of  specific  goods  by  description, 
where  the  buyer  has  not  seen  them  but  relies  on  the  seller's 
description  {z).  If  the  sale  be  by  sample,  as  well  as  by  descrip- 
tion, it  is  not  sufficient  that  the  goods  correspond  with  the  sample- 
if  they  do  not  also  correspond  with  the  description  (a) . 

Where  the  buyer  makes  known  to  the  seller  the  particular 
purpose  for  which  the  goods  are  required,  so  as  to  show  that  he 
relies  on  the  seller's  skill  and  judgment,  and  the  goods  are  such 
as  the  seller  in  the  course  of  his  business  supplies,  there  is  an 
implied  condition  that  the  goods  shall  be  reasonably  fit  for  that 
purpose  (6);  but  if  the  contract  is  for  the  sale  of  a  specified 
article  under  its  patent  or  other  trade  name,  there  is  no  implied 
condition  as  to  its  fitness  for  any  particular  purpose  (c) .     The 


(y)    Ante,  p.  49. 

{z)  Varlcij  V.  Whipp,  [1900]  1  Q.  B. 
513. 

[a)  Sale  of  Goods  Act,  1893,  s.  13. 

(A)  n.  s.  14  (1).  Clarke  v.  A.  #  X. 
Co-Op.  Soc,  [1903]  1  K.  B.  155  ;    Freist 


V.  Last,  [1903]  2  K.  B.  148  ;  GUkspic  v. 
Chmcij,  [1896]  2  Q.  B.  59;  Jackson  v. 
Watson,  [1909]  2  K.  B.  193  ;  see  Beniley 
V.  Metcalfe,  [190G]  2  K.  B.  548. 

(f)  S.  14  (1).    Bristol  Co.  v.  Fiat  Motors,. 
[1910]  2  K.  B.  831. 
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seller  will  be  liable,  i£  the  goods  are  defective,  even  if  the  defect     Chap.  IV. 

be  latent  and  not  discoverable  by  reasonable  care  and  skill  ((?■) . 

If  o-oods  are  bousht  bv  description  from  a  seller  who  deals  in  Merchantable 
"i  •  -Ti  T-  ij,j.i-      quality, 

goods  of  that  description,  there  is  an  implied  condition  that  the 

goods  shall  be  of  merchantable  quality  (e);  if,  however,  the  buyer 

has   examined   the   goods,    there   is   no   implied   condition   as  to 

defects  which  such  examination  ought  to  have  revealed  (e). 

An  implied  condition  as  to  quality,  or  fitness  for  a  particular  Usage  of 
purpose,  ma}'  be  annexed  by  the  usage  of  trade  (/) . 

When  goods  are  sold  by  sample  there  is  an  implied  condition,  Sale  by 

(1)  that  the  bulk  shall  correspond   with    the  sample  in  quality;   ^"^P  ^• 

(2)  that  the  buyer  shall  have  a  reasonable  opportunity  of  com- 
paring the  bulk  wdth  the  sample;  and  (3)  that  the  goods  shall 
be  free  from  any  defect  rendering  them  unmerchantable,  which 
would[__not  be  apparent  on  reasonable  examination  of  the 
sample  {g) . 

Where  the  contract  is  made  subject  to  a  condition  precedent 
to  be  performed,  for  example,  a  valuation  to  be  made  by  a  third 
party,  who  does  not  make  the  valuation,  the  sale  cannot  take 
effect  (/i).  But  if  the  performance  of  a  condition  becomes  im- 
possible owing  to  the  act  or  default  of  one  of  the  parties,  the 
condition  is  considered,  as  against  him,  as  having  been  per- 
formed ;  /  . 

A  warranty  is  an  agreement  with  reference  to  goods  which  are  Warranty, 
the  subject  of  a  contTacroFsale,  but  collateral  to  the  main  pur- 
pose of  such  contract,  the  breach  of  which  gives  rise  to  acclaim 
for  damages;  but  not  to  a  right  to  rejecTtErgoo^s  and  treat  the 
contract  as  repudiated  {k).    ■\iaAJJ-^^^  Vi'  'V 

The  buyer  may  waive  a  condition  to  be  fulfilled  by  the  seller.  When 
or  may  treat  the  breach  of  such  condition  as  a  breach  of  warranty  ^^^  ^jjgj,' 
and  not  as  a  ground  for  treating  the  contract  as  repudiated  {I).         warranty 

Whether  a  stipulation  is  a  condition,  or  a  warranty,  depends 
in  each  case  on  the  construction  of  the   contract   of  sale,  and  a 


en 


Ul)  Frost  V.  At/lesburi/  Dninj  Co.,  \_\90r^]  (/)   W.  s.  14  (3). 

1  K.  B.  608.  C'/)  Sa'e  "f  Goods  Act,  1893,  s.  lo. 

{/)  Sale  of  Goods  Act,  1893,  s.  14  (2).  {h)  lb.  s.  9. 

Wren  v.  IIoK,  [1903]  1  K.  B.  610,  where  (i)  Mac/aiy  v.  Uic/c,  G  App.  Gas.  'iol. 

a  sale  of  beer  in  a  beerhouse  was  held  to  {k)  Sale  of  Goods  Act,  1893,  s.  62  (1), 

be  within  this  provision  ;    J!ri.ilol  Co.  v.  Varle;/  v.   IfAipp,  [19(10]  1  Q.  B.  ')13. 

Fiat  Motors,  nup. ;  Jackson  v.  Rotax  Co.,  (I)  lb.  s.  11  (la). 
[1910]  2  K.  B.  937. 
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Chap.  IV.     sti]>ulation  may  be  a  condition,  though  called  a  warranty  in  the 
contract  (?w). 

When  a  contract  of  sale  is  not  severable  and  the  buyer  has 
accepted  all  or  part  of  the  goods,  or  when  specilic  goods  are  sold 
and  the  property  has  passed  to  the  buyer,  the  breach  of  a  condition 
on  the  part  of  the  seller  can  only  be  treated  as  a  breach  of 
warranty,  unless  there  is  an  agreement  to  the  contrary  (n). 
Remedy  for  When  there  has   been   a   breach   of   warranty,  the   buyer   may 

breach  of         either  set  up  the  breach  in  diminution  or  extinction  of  the  price, 

warrautv.  '■ 

or  ho  may  sue  the  seller  for  damages  (o). 
Implied  it  should  here  be  noticed  that,  by  the  Merchandise  Marks  Act, 

^leoTmUked  1^^"^  ip).  on  the  sale  or  in  the  contract  for  the  sale  of  any  goods 
goods;  to  which  a  trade  mark,  or  mark,  or  trade  description   has  been 

applied,  the  vendor  is  to  be  deemed  to  warrant  that  the  mark  is 
a  genuine  trade  mark  and  not  forp:ed  or  falsely  applied,  or  that 
the~trade  description  is  not  a  false  trade  description  within  the 
meaning  of  the  Act,  unless  the  contrary  is  expressed  in  some 
writing  signed  by  or  on  behalf  of  the  seller  and  delivered  at  the 
.time  of  the  sale  or  contract  to  and  accepted  by  the  buyer.  Also, 
chains  b}-  the  Anchors  and  Chain  Cables  Act,  1899,  on  every  contract 

and  anchors;    ^^^,  ^.j^^,^  g.^^^  q£  ^  chain  cable  or  anchor,  above  a  certain  weight, 
there  is,  in  the  absence  of  an  express  stipulation  to  the  contrary, 
an  implied  warranty  that  the  anchor  or  cable  has  before  delivery 
fertilisers  and   ijpon  proved  in  accordance  with  the  Act(g).     And,  by  the  Fer- 
food  stuffs.       ^^^.^^^^^  ^^^  Feeding  Stuffs  Act,  1906  (r),  on  the  sale  of  certain 
kinds  of  fertilisers,  or  feeding  stuffs  for  cattle  or  poultry,  the  pre- 
scribed invoice  which  must  be  given  has  the  effect  of. a  warranty; 
and  in  certain  cases  there  is  an  implied  warranty  that  the  article 
of  food  is  pure,  or  is  suitable  for  use  as  food;  and  certain  kinds 
of  statements  made  in  the  invoice  or  in  circulars  or  advertisements 
have  the  effect  of  a  warranty  (r) . 
Warranty  It  was  for  a  long  time  doubtful  to  what  extent  there  was  an 

of  title.  implied  warranty  on  the  part  of  the  seller  of  goods  that  he  had  a 

good  title  thereto  (s). 


{»))  Sale  of  Goods  Act,  lS93,s.  11  (lb).  Vict.  c.  15,  8.  1.     Seei^os^  p.  236. 

See  per  Bowen,  L.J.,  Bcntsen  v.  Taylor,  (q)  62  &  63  Vict.  c.  23,  s.  2. 

[1893]  2  Q.  B.  280.  W  6  Edw.  7,  c.  27,  s.  1. 

(h)  lb.   8.    II    (Ic)  ;     TFdllis   v.  Pratt,  (*)  Benjamin  on  Sale,    597  ;   .SJw-*  v. 

riQll]  A.  C.  393.  Marryat,  17  Q.B.  281  ;  Morley  v.  Atten- 

(o)  lb.  8.  !)Z.            '  bnrouffh,  3  JSiS..  512;  Eichhohv.  Bannister, 

(p)  50  &  51  Vict.  c.  28,  8.  17  ;  and  54  17  C.  B.  N.  S.  708. 
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Now,  by  tho  Sale  of  Goods  Act  (t),  it  is  provided  that,  in  a     Chap.  IV. 
contract  of  sale,  unless  the  circumstances  of  the  contract  arc  such 
as  to  show  a  different  intention,  there  is:  — 

(1)  "An  implied  condition  on  the  part  of  tho  seller  that,  in  the 

case  of  a  sale  h(>  has  a  right  to  sell  the  goods,  and  that, 
in  the  case  of  an  agreement  to  sell  (u),  he  will  have  a 
right  to  sell  the  goods  at  the  time  when  the  property 
is  to  pass." 

(2)  "  An  implied  warranty  that  the  buyer  shall  have  and  enjoy 

quiet  possession  of  the  goods." 

(3)  "  A'TTimjalied  warranty  that   tlie   goods   shall  be  free  from 

any  charge  or  incumbrance  in  favour  of  any  third  party, 

not  declared  or  known   to  the  buyer  before  or  at  the 

time  when  the  contract  is  made." 

Sales  by  sheriffs,  or  forced  sales  by  public  auction,  or  sales  of 

unredeemed  pledges  by  pawnbrokers,  are  instances  of  sales  which 

are  generally   made  under  circumstances  such  as  to  show  that 

there  is  no   intention   to  give  an   implied  warranty  (x) . 

Bills  of  Lading. 
Lord  Blackburn  says  (?/):—  defineV""^'"" 

A  bill  of  lading-  (z)  is  a  writing  signed  on  behalf  of  the  owner  of 
the  ship  in  which  goods  are  embarked,  acknowledging  the  receipt  of 
the  goods,  and  undertaking  to  deliver  them  at  the  end  of  the  voyage 
('sul)ject  to  such  conditions  as  may  be  mentioned  in  the  bill  of  lading). 
The  bill  of  lading  is  sometimes  an  undertaking  to  deliver  the  goods 
to  the  shipper  by  name,  or  his  assigns;  sometimes  to  order  or  assigns, 
not  naming  any  person,  which  is  apparently  the  same  thing;  and 
.sometimes  to  a  consignee  by  name,  or  assigns,  but  in  all  its  usiuil 
forms  it  contains  tho  word  assigns. 

The  bill  of  lading  is,  therefore,  a  written  contract  between  tlio.se 
who  are  expressed  to  be  parties  to  it,  on  behalf  of  their  ])rincipals  if 
they  be  agents,  that  is,  generally  speaking,  between  the  master  of 
the" ship  on  behalf  of  his  principals  the  shi[)Owncrs,  on  tho  one  part, 
and  the  person  named  as  shipper  of  the  goods  on  the  behalf  of  tho 
person  who,  at  the  time  of  shipment,  was  his  principal,  on  the  other 
part,  by  Avhich  it  is  agreed  that  the  shipowner  is  to  deliver  the 
goods  to  tho  person  who  shall  fill  the  character  of  assign. 


(;?)  S.  12.  Bayueleii  v.  Ilawiey,  L.  R.  2  C.  P.  (Vif)  : 

(m)  See  aide,  p.  bX.  Exp.   Villars,  9  Ch.  437. 

(x)   Chapman  v.  Speller,  14  Q.  B.  621  ;  (?/)  Blaokbiirn  i)u  Sale,  421. 

Morleii    V.    Attenborough,     .3    Ex.    600  ;  iz)  See  tlio  form  of  a  bill  of  lading  iu 

ilii'  AjJjMiidix. 
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Chap.  IV. 

Indorsement 
and  delivery 
of  bill  of 
lading  may 
pass  property. 
Sets  of  bills. 


18  &  19  Vict. 
c.  111. 


Goods  shipped  are  physically  incapable  of  delivery  during  the 
voyage;  but  it  is  a  rule  of  the  hnv  merchant  tliat  the  property  in 
the  goods  may  pass,  not  (as  is  sometimes  said)  that  it  necessarily 
passes  (a),  by  indorsement  and  delivery  of  the  bill  of  lading.  Bills 
of  lading  are  usually  drawn  in  sets  of  three.  If  the  bills  are 
transferred  to  different  hand  fide  purchasers  for  value,  the  goods 
pass  to  the  purchaser  who  is  first  in  point  of  time  (6);  but  the 
shipowner  may  safely  deliver  the  goods  to  the  person  who  first 
presents  either  of  the  set,  in  the  absence  of  notice  of  any  prior 
claim  (c) .  By  the  common  law,  although  the  transfer  of  a  bill  of 
lading  might  pass  the  property  in  the  goods,  it  did  not  operate  as 
an  assignment  of  the  contract  expressed  in  the  bill  of  lading,  and 
therefore  no  right  was  conferred  on  the  assignee  to  sue  upon  that 
contract .  This,  however,  was  altered  by  the  Bills  of  Lading  Act, 
1855  {cl),  by  which,  after  reciting  that:  — 

"  By  the  custom  of  merchants  a  bill  of  lading  of  goods  being 
transferable  by  indorsement,  the  property  in  the  goods  may  thereby 
pass  to  the  indorsee,  but  nevertheless  all  rights  in  respect  of  the 
contract  contained  in  the  bill  of  lading  continue  in  the  original  shipper 
or  owner,  and  it  is  expedient  that  such  rights  should  pass  with  the 
property," 

it  was  enacted: — 

Sect.  1.  "  Every  consignee  of  goods  named  in  a  bill  of  lading, 
and  every  indorsee  of  a  bill  of  lading  to  Avhom  the  property  in 
the  goods  therein  mentioned  shall  pass,  upon  or  by  reason  of 
such  consignment  or  indorsement,  shall  have  transferred  to  and 
vested  in  him  all  rights  of  suit,  and  be  subject  to  the  same 
liabilities  in  respect  of  such  goods  as  if  the  contract  contained 
in  the  bill  of  ladinG:  had  been  made  with  himself." 


Delivery  Orders — Dock  Warrants. 

Delivery  Delivery  orders  (e),  dock  warrants,  and  wharfingers'  receipts 

orders— Dock  o-enerallv  written    authorities    to    deliver    the    possession    of 

warrants.  "'■^   o  .;  >■ 


{a)  Scu-elly.  Bttrdick,  10  App.  Gas.  74; 
Sale  of  Goods  Act,  s.  19  (3),  ante, 
p.  51. 

[b)  Barber  v.  Metjerstein,  L.  R.  4  H.  L. 
317;  Sanders  v.  Maclean,  11  Q.  B.  D. 
327. 

(c)  Glyn  v.  E.  ^-  W.  Ind.  Bocks  Co.,  7 
App.  Gas.  591.  As  to  the  effect  of  the 
transfer  of  a  bill  of  lading   upon  the 


right  of  stoppage  in  transitu,  see  ante, 
p.  66. 

[d)  18  &  19  Vict.  c.  111.  See  Freedom 
V.  Siinmonds,  L.  R.  3  P.  C.  59-1. 

{e)  The  form  may  run  as  follows:  — 
"  To  A.  B.,  I  hereby  undertake  to  deliver 
to  your  order  endorsed  hereon  "  (descrip- 
tion of  goods) .  (Signed)  G.  D.  Fanniloe 
v.  Bain,  1  C.  P.  D.  446. 
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goods  (/),  so  framed  that  the  right  to  possess  the  goods  passes  by     Chap.  IV. 

indorsement  and  delivery  of  the  documents.     It  will  be  noticed 

that,  as  the  goods  are  on  land,  there  is  no  reason  why  the  indorsee 

should  not  at  once  produce  the  document  to  the  bailee  in  whose 

possession  the   goods  are,  and  take  possession   of  the   goods   or 

require  the  bailee  to  attorn  to  him,  i.e.,  become  his  bailee.     The 

common  law,  while,  as  we  have  seen,  it  allowed  the  transfer  of 

a  bill  of  lading  to  pass  the  property  in  the  goods  on  the  ground  of 

the  physical  impossibility  of  a  purchaser  acquiring  possession,  did 

not  attribute  the  like  effect  to  a  transfer  of  a  document  of    the 

nature  under  consideration. 

A  man  does  not  acquire  possession  of  the  goods  merely  by 
receiving  a  delivery  order;  in  order  to  do  so  he  must  either  have 
the  goods  delivered  to  him,  or,  if  the}^  are  in  the  possession  of  a 
bailee,  must  procure  attornment  by  the  bailee  to  him  (g),  and 
this  may  be  effected  by  merely  lodging  the  delivery  order  mth 
the  bailee,  provided  tlie  bailee  does  not  dissent  (h). 

It  should  be  observed  that,  as  the  transfer  of  a  delivery  order 
effected  by  indorsement  and  delivery  only  transfers  the  right  to 
possess,  as  distinguished  from  possession  itself,  the  mere  fact  of 
a  person  taking  such  a  transfer  does  not  amount  to  acceptance 
and  receipt  of  the  goods  within  s.  4  of  the  Sale  of  Goods  Act, 
1893,  until  the  person  in  whose  possession  the  goods  are  consents 
to  hold  them  as  bailee  for,  or  attorns  to,  the  transferee  (^) . 

(/)   Gunii  V.  Bolckow,  10  Ch.  499.  (?)  Farina  v.  Home,    si/p.  ;   Bentall  v. 

{g)  Farina  v.  Home,  16  M.  &  W.  119;  B/irn,    3  B.    &  C.  423  ;    27  R.   R.   391, 

McEiian  v.  Smith,  2  H.  L.  C.  309.  ante,  p.  56. 
[h)  Pearson  v.  Daicson,  E.  B.  &  E.  448. 
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CHAPTER  V. 


SALES,  PURCHASES,  AND  PLEDGES  BY  AGENTS  (a) . 


Chap.  V. 

Agency,  how 
created  : 
(1)  by  express 
contract : 


(2)  by  impli- 
cation . 


Husband  and 
wife. 

(3)  from 
necessity. 
Master  of 
ship. 


The  relation  of  principal  and  agent  may  be  created — 

(1)  By   express  contract,   which  may  be  either  written    or 

without  writing  (&),  even  if  the  agent  be  appointed 
to  sign  a  contract  under  the  4th  section  of  the  Statute 
of  Frauds  (<?),  or  the  4tli  section  of  the  Sale  of  Goods 
Act,  1893  (d). 
An  agent  appointed  to  execute  a  deed  for  another  must  be 
appointed  by  deed  (called  a  power  of  attorney  (e)). 

(2)  By  implication,  where  a  person  is  placed  in  such  a  posi- 

tion that,  according  to  the  ordinary  usage  of  mankind, 

he  would  be  understood  to  act  for  and  represent  tlie 

principal  (/).      C  ir  ■     •  ■      ".   ■<    G^a^-aJsu 

For  example,  if  a  man  puts  goods  into  the  custody  of  another 

whose  common  business  is  to  sell  such  goods,  he  gives  him  implied 

authority  to  sell  them,  unless  he  limits  his  authority  (g). 

Also,  a  wife  has  in  many  cases  an  implied  authority  to  pledge 

her  husband's  credit  {h) .  ^ ''^^'*^^^h^^;C^^X^^'i^^^ 

(3)  From  the  necessity  of  the  case.  ^ 

On  this  principle,  where  tlic  master  of  a  ship  (i)  cannot 
communicate  with  the  owner  or  his  agent  (k),  he  may  contract 
for  the  necessary  repairs  of  the  ship  (l)  and  other  necessaries  for 
the  ship,  and  may  raise  money  necessary  for  the  prosecution 
of  the  voyage  (m),  and  for  these  purposes  may  pledge  the  credit  of 


(a)  See  as  to  contracts  by  agents  gene- 
rally, Leake,  Contr.,  Part  II.,  Ch.  2, 
sect.  1  ;  Pollock,  Contr.,  100  ri  seq. 

(b)  ilortlock  V.  Bullcr,  10  Ves.  311  ;  7 
E.  R.  417  ;  Heard  \.  Fillctj,  4  Ch.  548. 

(e)  29  Car.  2,  c.  3  ;  Emmerson  v.  Heelis, 
2  Taunt.  38:  Acebal  v.  Lev7j,  10  Bing. 
378. 

{(l)  Formerly  s.  17  of  the  Statute  of 
Frauds. 

{e)  M.  L.  R.  P.  288;  Shep.  Touch. 
57. 

(/)  I'ole  V.  Leask,  33  L.  J.  Ch.  15.5. 


[g)  Pickering  v.  Busk,  15  East,  38; 
13R.  R.  364. 

(A)  See  Dfhenh((m  v.  Mellon,  6  App. 
Cas.  24,  and  notes  to  Manhy  v.  ^volt, 
2  Sm.  L.  C.  450. 

(i)  See  Chap.  viii.  p.  124. 

(/v)  Gunn  V.  Roberts,  L.  R.  9  C.  P. 
331. 

(/)  Wrbster  v.  Seckamp,  4  B.  «&  Aid. 
352  ;  23  R.  R.  307. 

(w)  Beldon  v.  Campbell,  6  Ex.  886; 
Arthur  v.  Barton,  6  M.  &  W.  138  ;  The 
Mariposa,  [1896]  P.  273. 
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the  shipowner.      A  wife  living  apart  from  her  husband  may  in      Chap.  V. 
some  cases  pledge  his  credit  for  necessaries  {n). 

(4)   By  ratification.     If  A.,  unauthorized  by  B.,  makes  a  (4)byratifi- 
conti'act  on  his  behalf  with  C,  which    contract    B. 
subsequently  adopts,  A.  becomes  B.'s  a,gent ab initio . 

In  this  case,  if  C.  entered  into  the  contract  believing  that  he 
was  contracting  with  B.,  and  B.  subsequently  admits  that  such 
is  the  case,  C.  is  precisely  in  the  position  in  which  he  intendesd  to 
be.  If  C.  intended  to  contract  with  A.,  he  retains  his  remedy 
against  him,  and  is  not  injured  by  the  ratification  (o).  B.  may 
ratif}'  an  acceptance  by  A.  of  an  offer  by  C,  even  though  C. 
has  endeavoured  to  withdraw  the  offer  before  the  ratification  (p).\^MrU«*^v.  T<>'v^^M^ 
B.  cannot,  however,  ratify  a  contract  which  A.,  without 
authority,  intended  to  make  on  his  behalf,  if  A.  did  not  at 
the  time  of  making  the  contract  profess  to  act  on  behalf  of  a 
principal  (q) .    J^l^ufjUU^y  v-  ^.<M.<x^.;t 

There  is  a  distinctioil  between  an  agent    who    has    a  general  "  General " 
authority  to   do  things  of  a  certain  nature  and  one  who  is  em-  ao-ent. 
ployed  pro  Jicic  vice,  who  is,  in  other  words,  a  special  agent. 

An  agent  of  the  former  class  has  the  right  to  do  all  acts  which 
are  incident  to  his  general  authority;  and,  unless  the  person 
dealing  with  him  has  notice  that  his  authority  is  limited,  /.e.,that 
he  has  no  authority  to  do  some  of  these  acts,  the  principal  is 
bound  by  such  acts  of  the  agent  (r).  On  the  other  hand,  a 
special  agent  with  only  a  limited  authority  cannot  bind  his  prin- 
cipal by  an  act  beyond  the  scope  of  his  authority  (s). 

For  example,  if  a  horse-dealer  having  a  horse  to  sell  directs 
his  salesman  to  sell  it,  but  not  to  warrant  it,  and  the  salesman 
warrants  it,  the  master  will  be  bound  by  the  warranty,  because  the 
salesman  is  acting  within  the  general  scope  of  his  authority;  and 
the  public  cannot  be  supposed  to  be  cognizant  of  any  private 
communication  between  his  master  and  him  {t).     But  if  a  private 


(w)  See  notes  to  Manby  v.  Scott,  2  Sm.  (r)  Collen  v.   Gardner,  21  Beav.  540 

L.  C.  450,  492.  Smith   v.    AC G Hire,    3    H.    &   N.    554 

(o)    Bird\.  Broun,  4  Ex.  786  ;  Mndean  Wattcau  v.  Fenwick,  [1893]  1  Q.  B.  346 

V.  Dunn,  4  Bing.  722  ;  29  R.  R.  714.  Rainbow  v.  Howkins.  [1904]  2  K.  B.  322 

{p)  Bolton  V.  Lambert,  A\  Ch.  D.  295;  («)  Fenn  v.    Harrison,   3    T.    R.    757 

Re  Portuffuese  Mines,  45  Ch.  D.  16.  Attwood  v.  Munnings,   7  B.  &  C.  278 

{q)  Keirjhley  v.  iJuranl,  [1901]  A.  C.  31  R.  R.  194. 

240 ;  Jionion  Fruit  Co.  v.  liritish,  6(c.  Co.,  {t)  llouard  v.  Sliniard,  L.  R.  2  C.  P. 

[1906]  A.  C.  336,  343.  148. 
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porson,  being  the  owner  of  a  horse,  directs  his  servant  to  sell  the 
horse,  but  not  to  warrant  him,  and  he  docs  warrant  him,  the 
owner  is  not  bound,  because  the  servant  was  not  acting  within 
the  scope  of  his  authority  (u). 

When  an  agent,  eitlier  general  or  special,  has  authority  to  sell, 
he  has  authority  to  make  the  contract  for  sale  binding;  and  there- 
fore, in  cases  falling  within  s.  1  of  the  Sale  of  CJoods  Act,  1893  (x), 
ho  can  sign  a  note  in  writing  of  the  contract  so  as  to  bind  his 
principal. 

Authority  ma}'  be  given  to  sign  a  note  of  a  contract  already 
made,  without  giving  authority  to  make  a  contract,  or  to  vary  one 
already  made.  This  distinction  is  of  importance  where  an  error 
is  made  in  reducing  the  contract  into  writing.  In  such  cases,  if 
the  agent  has  authority  to  make  a  contract,  the  writing  containing 
the  mistake  is  the  note  of  a  contract  within  the  authority  of  the 
agent,  and  the  principal  is  bound  by  it;  but  where  the  authority 
is  only  to  sign  the  note  of  a  particular  contract,  the  Avriting 
containing  the  mistake  is  not  one  that  the  agent  is  authorized  to 
sign,  and  therefore  the  principal  is  not  bound  by  it  (y).  One  of 
the  parties  to  a  contract  cannot  be  the  agent  of  the  other  for  the 
purpose  of  signing  it{z). 

Where  a  man  who  is  in  fact  an  agent  contracts  in  his  own  name 
without  qualification  he  is  a  contracting  party  (a) ;  but,  if  words 
are  used  which  plainh'  show  that  he  is  contracting  not  for  himself 
but  for  someone  else,  effect  will  be  given  to  them  whether  they  are 
contained  in  the  bodv  of  the  instrument  or  are  annexed  to   his 


signature  (&) 


.^. 


-e>'v>»Aa-eAXi 


An  auctioneer  (c)  is  a  person  employed  by  the  vendor  as  his 
agent  to  sell,  and  therefore  to  sign  the  contract  for  sale,  on  his 
behalf.  The  highest  bidder  at  the  sale  by  the  act  of  bidding  (d) 
constitutes  the  auctioneer  his  agent  for  the  purpose  of  signing  the 
contract  contained  in  the  written  conditions  of  sale.  The 
auctioneer's  clerk  may  be,  and  very  often  is,  the  agent  of  the 


(m)  Brady  v.  Todd,  9  C.  B.  N.  S.  592. 

{x)  5G  &  .57  Vict.  c.  71.  Formerly 
s.  17  of  the  Statute  of  Frauds. 

(i/)  Blackburn  on  Sale,  77,  78. 

(s)  Sharmaii  v.  Brandt,  L.  R.  6  Q.  B. 
720.  See  the  rule  doubted  in  Blackburn 
on  Sale,  76. 

(a)  Higgim  v.  Senior,  8  M.  &  W.  844  ; 
58  R.  R.  884. 


{b)  Fairlie  v.  Fenton,  L.  R.  5  Ex.  169  ; 
Gadd  V.  Houghton,  1  Ex.  D.  357  ; 
Reiietto  V.  Millar's,  [1901]  2  K.  E.  306. 
See  notes  to  Thomson  v.  Davenport,  2 
Sm.  L.  C.  389,  396. 

[c)  Ante,  p.  GO. 

[d)  Emmrrson  v.  Heelis,  2  Taunt.  38  ; 
11  R.  R.  520  ;  White  v.  Proctor,  4  T^iunt. 
209  :  13  R.  R.  580. 
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purchaser  to  sign  for  him(e).      The  signature  must  be  at  the      Chap.  V. 
time  of  the  sale  and  not  afterwards  {f) . 

The  owner  may  withdraw  the  property  {g),  and  the  bidder  may 
withdraw  his  bid,  which  is  a  mere  offer  {h),  at  any  time  before 
the  bargain  is  concluded  by  the  fall  of  the  hammer. 

In  order  to  make  a  valid  memorandum  of  the  contract  within 
s.  -1  of  the  Sale  of  Goods  Act,  1893,  the  document  which  the 
auctioneer  signs  must  contain  all  the  terms  of  the  contract;  so 
that,  if  he  simply  writes  down  the  name  of  the  purchaser  and  the 
price  in  a  book  which  does  not  incorporate  the  conditions,  it  is 
not  sufficient  {i).  Each  lot  is  prima  facie  the  subject  of  a  separate 
contract  for  sale  {k) . 

Where  a  sale  of  goods  by  auction  is  not  expressed  to  be 
subject  to  a  reserve  price,  or  to  tKenFigEt  of  the  si  llir  to  bid, 
it  is  not  lawful  for  him  or  any  person  authorized  by  him  (who  ■  *■'--  ,' 
is  called  a  puffer)  to  bid(Z).  But  the  sale  may  be  expressly 
made  subject  to  a  reserve  price  or  to  the  right  of  the  seller  or  a 
puffer  to  bid  (m) . 

An  auctioneer  who  sells  goods  in  the  ordinary  way,  generally 
has  the  posseision  oi"  them,  and  is  liable  as  a  bailee  (n).  He  can 
sue  for  the  price  in  his  own  name  (o),  and  has  a  lien  for  the 
purcliase-money  (o);  his  authority  is  to  receive  payment  in  cash 
only  (p) .  If  the  goods  do  not  belong  to  the  vendor,  the  auctioneer 
is  liable,  as  for  a  conversion  of  the  goods,  at  the  suit  of  the  real 
owner  (q) .  - '-  '  f  -"t^  '^^-  '^  ^'  '-'•■^~^tw 

A  broker  for  sale  is  a  person  having  authority  both  from  buyer  Brokers. 

{e)  Peircc  v.  Corf,  L.  R.  9  Q.  B.  210  ;  Ad.   77 ;  38  R.  R.   231 ;  Sale  of  Goods 

Sims   V.    Landrail,    [1894]    2   Ch.    318  ;  Act,  1893,  s.  58  (1). 

5«;;v.  5aWs,  [1897]  1  Ch.  663.  {I)  Bexwell  r.    Christie,    Cowp.    395; 

(/)  Jfett*  V.  C«?T,  1  H.  &  N.  484  ;  Bell  Crowder  v.    Austin,    3   Bing.    368;    28 

V.  Balls,  sup.  R.  R.  646  ;   Green  v.  Baverstock,  14  C.  B. 

[g)    Warloiv  v.  Harrison,    1  E.   &  E.  N.   S.   204;    Sale  of  Goods  Act,    1893, 

295;    Rainbow    v.    Hoickuis,     [1904]    2  8.58(3). 

K.  B.  322.  (w)  lb.  s.  58  (4). 

(A)  Payne  v.    Cave,  3  T.  R.    148 ;     1  (?«)  Ante,  p.  23. 

R.  R.   679;  Sale  of  Goods  Act,    1893,  {o)    TFtlliams  v.   Millinyton,    1  H.  B). 

8.  58  (2).  81 ;  2  R.  R.   724  ;    Woolfe  v.   Home,   2 

(i)  Hinde  v.  Whitihouse,  7  East,  558 ;  Q.    B.  D.    355  ;    Hindle  v.    Broun,   98 

8   R.  R.   676;  Feirce  v.    Corf,   L.  R.   9  L.  T.  44,  791,     See  notes  to  Thomson  v. 

Q.   B.  210 ;    Kenworthy  v.   Hchofield,    2  Davenport,  2  Sm.  L.  C.  4l5. 

B.  &  C.  945;  26  R.  R.  600;  liishton  v.  [p)  Fnpc  v.  Westacott,  [1894]  1  Q.  B. 

What  more,  8Ch.D.467.  272. 

{k)  Emmerson  v.  Herl'w,   2  Taunt.    38  ;  (</)   Consolidalid  Co.  v.  Curtis,  [1892]   1 

11  R.  R.   520;   Boots  v.  Dormer,   4   B.  &  Q.  B.  495. 
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Chap.  V.  and  seller  to  sign  a  nicniorandum  of  the  bargain  so  as  to  make  the 
contract  good  against  each  (r).  He  also  finds  buyers  and  sellers 
and  negotiates  between  them  (s).  In  many  cases  he  is  originally 
emploj^ed  by  one  party  Avith  special  instructions  as  to  price;  and, 
in  these  cases,  though  he  cannot  act  as  the  agent  of  the  other 
party  in  fixing  the  price,  there  is  no  objection  to  his  acting  for 
both  parties  in  seeing  that  they  understand  the  contract  and  that 
it  is  made  binding  (/),  or  to  his  signing  for  the  party  who  did  not 
employ  him  to  fix  the  price  if  authorized  by  him  to  do  so  (u).  A 
broker  has  neither  the  custody  nor  the  possession  of  the  goods  to 
be  sold  (i*);  nor  can  he  sue  in  his  own  name  on  a  contract  made  by 
him  as  a  broker  (^),  unless  in  fact  he  had  no  principal  (?/). 

As  a  general  rule,  a  person  employing  a  broker  must  bo  taken 
to  have  authorized  him  to  act  as  brokers  generally  act;  and  the 
person  who  treats  with  a  broker  has  a  right  to  assume  that  he  has 
such  authority,  and  to  consider  the  principal  bound  by  all  acts 
falling  v/ithin  such  authority  (2:).  If  a  principal  wishes  to  limit 
the  authority  of  a  broker,  so  as  not  to  authorize  him  to  do  the 
acts  generally  done  by  brokers,  he  must  give  notice  of  such 
limitation  to  the  other  person  with  whom  he  wishes  to  contract 
through  the  broker. 
Custom  of  Tho  authority  of  the  broker  may  dep'?nd  upon  the  custom  of 

the  trade,  which  had  originally  to  be  ascertained  by  evidence  (a); 
but,  when  a  trade  has  been  long  established,  its  customs  will  be 
taken  judicial  notice  of  (&). 

Where  a  principal  employs  a  broker  to  buy  or  sell  for  him  in  a 
market  of  the  usage  of  which  he  is  ignorant,  he  authorizes  him  to 
make  a  contract  upon  the  footing  of  such  usages  as  are  reasonable 
and  do  not  alter  the  character  of  the  contract,  but  not  on  the 
footing  of  unreasonable  usages  (c).  If,  however,  he  knows  the 
usage,  he  is  bound  by  it  even  if  it  be  unreasonable  (c) . 


(»•)  Blackburn  on  Sale,  83.  (y)  mirper  v.  Vifffrs,  [1909]  2  K.  B. 

(i)  Jaiissen  v.    Green,    4    Burr.    2103:  549. 

Sinilh  V.  Lindo.  4  C.  B.  N.  S.  395  ;  Scott  (z)  Hei/uorth  v.  Knight,  17  C.  B.  N.  S. 

V.  Jackson,  19  Id.  134.  298. 

{t)  Blackburn  on  Sale,  83,  84.  («)  See  Scott  v.  Godfrey,  [1901]  2  K.  B. 

(m)  See  TJiompson  v.  Gardiner,  1  C.  P.  726. 

D.  777.  (b)  Srandao  v.  Barmtt,  12  CI.  &  F.  787. 

(f)  Baring  v.  Corrie,  2  B.  &  Aid.  137  ;  {c)  Robimon  v.  Mollett,  L.  R.  7  H.  L. 

20  R.  R.  383.  802  ;  Perry  v.  Barncit.  lo  Q.  B.  D.  388. 

(jr)  Fairlie\.  Fenion,'L.'R,.  5  Ex.  169.  See  notes  to    Wigglesicorlh  v.  Lallison, 

1  Sm.  L.  C.  552,  565  el  seq. 
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Where  a  contract  is  entered  into  through  the  intervention  of  a     Chap.  V. 
broker,  he  reduces  it  into  writing,  and  ought  to  sign  and  deliver  signed  entry 
a  copy  to  each  party,  and  he  generally  enters  it  in  a  book  which  "^  broker's 
he  keeps  for  that  purpose.     The  entry  in  the  book,  when  signed 
by  the  broker,  is    a   sufficient   memorandum    of    the   contract  to 
satisfy  s.  4  of  the  Sale  of  Goods  Act  (d). 

The  copy  of  the  contract  given  to  the  seller  is  called  the  "sold  '|Sold"  and 
note,"  and  that  given  to  the  buyer  the  "bought  note."     The  sold  notes." 
and  bought  notes  may  constitute    a   sufficient    memorandum    in 
writing  of  the  contract  to  satisfy  the  above-mentioned  statute  (e) . 

There  are  three  different  forms  of  bought  and  sold  notes.  S'^note*"^™^ 

In  the  first  form  the  sold  note  runs  as  follows: — "  Sold  for  A. 
to  B."  (here  follow  the  terms  of  the  contract),  while  the  bought 
note  is  "Bought  for  B.  from  A."  (here  follow  the  terms  of  the 
contract).  In  such  cases  the  names  of  both  seller  and  buyer 
appear  on  each  note. 

In  the  second  form  the  sold  note  omits  the  name  of  the  buyer, 
and  the  bought  note  the  name  of  the  seller. 

Where  the  notes  are  in  the  first  form,  each  by  itself  is  a 
.complete  memorandum  of  the  bargain  within  the  statute,  so  that 
the  only  question  that  can  be  raised  by  a  person  who  denies  that 
he  is  bound  by  the  contract  is  whether  the  broker  signed  as  his 
agent.  It  appears  to  be  clear  that  the  production  of  one  note, 
with  evidence  that  the  other  was  duly  delivered,  is  sufficient 
evidence  that  the  broker  signed  as  agent  for  each  party  (/) ;  but 
the  effect  of  the  production  of  one  note,  where  the  other  is  not  in 
evidence,  has  not  been  determined;  the  doubt  being  whether  the 
authority  of  the  broker  to  bind  either  party  by  his  signature  is 
not  conditional  on  his  delivering  a  note  to  him  (g). 

Where  the  notes  are  in  the  second  form,  each  note  is  incomplete 
in  itself,  for  it  does  not  contain  the  names  of  both  parties.  But, 
as  both  the  form  of  the  note  and  the  custom  of  the  trade  show 
that  there  ought  to  be  another  note,  it  is  sufficient  if  the  other 
note  can  be  proved  to  exist;  but  if  it  is  not  proved  to  exist,  the 
point  is  doubtful  (/i) . 

Where  the  notes  are  in  cither  of  the  above  forms,  the  broker 
expressly  contracts  as  agent,  though,  where  they  are  in  the  second 


{d)  Thompson  v.  Gardiner,  sup  ;  Sieve-  (/)  Ifawet  v.   Forster,   1    M.  &  Rob. 

Wright  V.  Archibald,  17  Q.  B.  103.  ;568  ;  42  R.  R.  803. 

[e)   Thompson  v.  Gardiner,  1  G.  P.  D.  {g)  Gonaiiicv  TJiompson  v.  Gardiner,  sup. 

^11^  [h)  BlackVjurn  on  Salo,  90. 
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form,  he  does  not  disclose  tlic  name  of  his  principal.  lu  effect 
he  says,  "  I  am  contracting  with  you  for  a  principal."  But  there 
is  another  form  of  note  which  is  made  out  by  the  broker  in  his 
own  name  so  as  to  pledge  his  personal  credit.  In  this  third  case 
the  sold  note  is  in  the  form  "Bought  of  you  by  me";  and  the 
bought  note  is  "  Sold  to  you  by  me."  In  this  case,  the  mere  fact 
that  he  adds  the  word  "  broker  "  to  his  signature  is  not  sufficient 
to  enable  him  to  repudiate  his  personal  liability  (i). 

Where  the  note  is  in  the  third  form,  there  is  some  difficulty  in 
seeing  how  the  principal  can  sue,  or  be  sued;  in  other  w^ords, 
how  it  can  be  said  that  the  contract  contained  in  the  notes  is  the 
contract  of  the  principal.  However,  it  is  settled  law  that,  on  the 
one  hand,  the  broker  cannot  deny  his  liability  {k),  and  that,  on 
the  other  hand,  evidence  is  admissible  to  show  that  he  contracted 
for  an  undisclosed  principal,  that  is,  to  show  that  the  principal 
contracted  through  the  broker  (Z).    J^a^uj^vs^^u-v^  y.  ^-fd^'-^ 

It  is  hardly  necessary  to  say  that,  whatever  be  the  form  of  the 
notes,  no  contract  can  be  established  where  the  bought  and  sold 
notes  differ  in  their  terms;  as,  for  instance,  where  they  vary  in 
the  description  of  the  goods,  or  as  to  the  time  at  w^hich  payment 
is  to  be  made  {m) . 

"  A  factor  is  a  person  to  whom  goods  are  consigned  for  sale  by 
a  merchant  residing  abroad  or  at  a  distance  from  the  place  of 
sale;  and  he  usually  sells  in  his  own  name  without  disclosing 
that  of  his  principal;  the  latter  therefore,  with  full  knowledge  of 
these  circumstances,  trusts  him  with  the  actual  possession  of  the 
goods  and  gives  him  authority  to  sell  in  his  own  name"  (n).  It 
follows  that  special  instructions  given  to  the  factor,  restrictive  of 
his  apparent  authority,  do  not  affect  a  purchaser,  unless  com- 
municated to  him  (o).  A  factor  has  authority  to  sell  on  the  usual 
terms  of  credit  {p) ;  to  receive  and  give  receipts  for  the  price  (q) ; 


(i)  Jlntcheson  v.  J^aton,  13  Q.  B.  D. 
861.  See  notes  to  Thomson  v.  Bavenport, 
•2  Sm.  L.  C.  396—400. 

(k)  Biggins  v.  Senior,  8  M.  &  W.  834  ; 
58  R.  R.  884. 

[l)  Tnieman  v.  Loder,  11  A.  &  E.  589  ; 
52  R.  R.  451.  See  notes  to  Thomson  v. 
Davenport,  2  Sm.  L.  C.  389,  404. 

[m)  Grant  v.  Fletcher,  5  B.  &  C.  436  ; 
29  R.  R.  286  ;  Sievewright  v.  Archibald, 
17   Q.  B.    103  ;   Thornton  v.  Kempster,   5 


Taunt.  786;  15  R.  R.  658;  Gregsonv. 
Ruck,  4  Q.  B.  737. 

{n)  Per  Abbott,  C.J.,  Baring  y.  Corrie, 
2  B.  &  Aid.  143. 

(o)  Exp.  Dixon,  4  Ch.  D.  133  ;  Stevens 
V.  Biller,  25  Ch.  D.  31.     Ante,  p.  78. 

(p)  Scott  V.  Surman,  Willes,  407  : 
Houghton  v.  Matthews,  3  B.  «&  P.  489 ; 
7  R.  R.  815. 

{q)  Drinktvater  v.  Goodwin,  Cowp. 
255  ;  Fish  v.  Eempton,  7  C.  B.  687. 
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but  he  had  not  at  common  law  authority  to  pledge  the  goods  (j) .     Chap.  V. 
And  his  authority  might  be  revoked  at  any  time  before  the  goods  ~ 

were  sold  (s) . 

Alterations  in  the  law  were  made  in  1823,  1825,  1842,  and  Repealed 
1877  (^),  by  Acts  known  as  the  "Factors  Acts."     These  Acts 
have  been  repealed  and  re-enacted  with  amendments,  as  regards 
England  and  Ireland,  but  not  Scotland,  by  the    Factors    Act,  Factors  Act, 
1889  (w).     The  effect  of  the  Act  is  that,  where  a  "mercantile  ^^^^• 
agent"  (v)  is  in  the  possession,  by  himself  or  his  bailee,  of  goods, 
or  documents  of  title  to  goods,  with  the  consent  of  the  owner, 
any  sale  (x),  pledge  {x),  or  other  disposition  made  by  him,  in  Mercantile 
the  ordinary  course  (a?)  of  his  business  as  mercantile  agent  (v),  ^°^^  ' 
is  as  valid  in  favour  of  a  person  dealing  bond  fide  as  if  he  were  ex- 
pressly authorized  to  make   it,    and    notwithstanding   that   his 
authority  has  been  determined  (?/) ;    and  similar  provisions  are 
contained  in  respect  of  dealings  by  a  seller  {z)  who  remains  in 
possession,  or  by  a  buyer  or  person  who  has  agreed   to   buy  (a) 
and  has  obtained  possession,  of  the  goods  or  documents  of  title  (6). 

If  several  persons  deal  jointly  with  the  mercantile  agent  and 
one  of  them  is  not  acting  in  good  faith,  the  others  are  not  protected 
by  the  statute  (c) .  A  custom  in  any  particular  trade  that  a  mer- 
cantile agent  employed  to  sell  goods  has  no  authority  to  pledge 
them  does  not  prevent  the  operation  of  s.  2  of  the  Act{d). 

Although  the  mercantile  agent  may  have  obtained  possession 
of  the  goods  by  fraud,  yet  he  is  "  in  possession  with  the  consent 
of  the  owner"  (e);  but  not  if  the  fraud  amounts  to  "larceny  by 
a  trick"  (/).     The  conviction  of  the  person  who  wrongfully  deals 


(r)  Graham  v.  Dyster,   6  M.   &  S.    1.  (y)  52  &  53  Vict.  c.  45,  s.  2. 

Ante,  p.  28.  (z)  lb.  s.  8  ;  Sale  of  Goods  Act,  1893, 

(«)   Raleigh  v.   Atkinson,   6   M.   &  "W.  s.  25  (1).     Ante,  p.  43. 

670  ;  35  R.  R.  764.  («)  52  &  63  Vict.  c.  45,  s.  9.     Shenstone 

{t)  4  Geo.  4,   c.  83 ;  6  Geo.  4,   c.  94 ;  v.  Hillon,  [1894]  2  Q.  B.  452  ;  HM;/  v. 

6  &  6  Vict.  c.  39;  40  &  41  Vict.  c.  39.  Matthews,    [1895]   A.  C.    471  ;  Sale  of 

(m)  52  k.  53  Vict.  c.  45.     Discussed  in  Goods  Act,  1893,  s.  25  (2).     Ante,  pp. 

Chalmers  t.n  Sale,  152  et  seq.  28,  43. 

{v)  52  &  53  Vict.  c.  45,  a.  1  ;  Oppen-  (b)  Hiigill  v.  Marker,  22  Q.  B.  D.  364  ; 

heimer  \.  Attenborough,  [1908]  1  K.   B.  Cahnv.  I'ocketfs  Co.,  [1899]  1  Q.  B.  643. 

221  ;    Weiner  v.  Harris,  [1910]  1  K.  B.  {c)   Oppenheimer   v.    Frazer,    [1907]    2 

285,    overruling    Hantings    v.    Peamon,  K.  B.  50. 

[1893]   1   Q.  B.  62;  Janesich  v.  At/en-  {(I)   Oppenheimer  v.  Attenborough,  supra, 

borough,     102     L.    T.    605;     I»gli.i    v.  (e)  C''/A«  v.  iV/>-f«'.?  Co.,  [189'J]  1  y.  B. 

RoherlHon.  [1898]  A.  C.  616.  643,  659. 

[x)  Jf'addington  v.  Neah;  90  L.  T.  780.  (/)    Oppenhvimcr  v.  Frazer,  xuprn. 

G.P.P.  ^ 
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Chap.  V.     with  the  goods  for  larceny  as  a  bailee  does  not  in  any  way  affect 
^~  a  title  acquired  under  these  Acts  {g). 

Del  credere  A  "  del  CTedeve  "  agent  guarantees  to  his  principal  the  solvency 

agen  .  ^£  ^j^^  person  with  whom  he  contracts.     If,  for  instance,  he  be  a 

broker  for  sale,  or  a  factor,  he  undertakes  to  pay  for  the  goods 
that  he  sells  if  the  purchaser  fails  to  pay  for  them  (h) .  A  del 
credere  commission  is  "  the  premium  or  price  given  by  the  prin- 
cipal to  the  factor  for  a  guarantee"  (^).  An  agreement  to  sell 
upon  a  del  credere  commission  need  not  be  in^riting,  as  it  is  not 
a  promise  to  answer  for  the  debt,  default,*  or  miscarriage  of 
another  person  within  the  4th  section  of  the  Statute  of  Frauds  (k) . 

(g)  Payne  v.    Wilson,  [1895]    1    Q.  B.  (i)  Per  Lord  Ellenborougli,  Morris  v. 

657  ;    2  id.  537.     Ante,  p.  45.  Cleasby,  4  M.  &  S.  574  ;   16  R.  R.  544. 

(A)  Exp.  White,  Q,  Ch.  397  ;   Grove  y.  [k)   Couturier    v.    Hastie,    8    Ex.    40; 

Dubois,  1  T.  R.  112  ;    16  R.  R.  664.  Wtckham  v.   Wickham,  2  K.  &  J.  478. 
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CHAPTEE  VI. 

^  GIFTS . 

Gifts  inter  vivos. 

A  GIFT  (a),  by  which  we  mean  a  transfer  of  property  without    Chap.  VI. 
valuable  consideration  to  a  donee,  who  accepts  the  property,  is 
liable  to  be  defeated  by  the  creditors  of  the  donor  either  under 
the  statute  of  Elizabeth  (b)  or  on  his  bankruptcy  (c) . 

There  is  a  broad  distinction  between  an  assignment  for  value  Gifts  and 
and  a  gift.     In  the  former  case,  if  the  transfer  of  the  property  is  f^  f^iue"^** 
for  any  reason  imperfect,  we  have  to  consider  the  intentions  of  distinguished, 
two  persons — of  the  person  who  makes  and  of  the  person  who 
takes  under  the  assignment;  and  if  it  appears  that  both  intended 
that  a  perfect  assignment  should  be  made,  the  Court  will  compel 
the  assignor  to  do  everything  that  may  be  necessary  to  perfect 
the  assignment. 

In  the  case  of  a  gift,  the  nature  of  the  transaction  dependsi 
entirely  on  the  will  of  the  donor.  If  he  does  something  which 
does  not  really  amount  to  a  complete  transfer  of  the  property  to 
the  donee,  we  have  no  reason  to  suppose  that  he  intended  to  do 
anything  more  than  he  actually  did.  He  may  perhaps  at  one 
time  have  intended  to  make  a  gift;  but  the  very  fact  of  his  not 
having  completely  transferred  the  property  may  show  that  if  he 
ever  had  that  intention  he  subsequently  altered  his  mind.  These 
considerations  lead  to  the  cardinal  rule  that  an  imperfect  gift 
creates  no  right  that  can  be  enforced;  in  other  words,  that  a 
person  cannot  be  compelled  to  do  anything  to  perfect  a  gift  by 


(a)  It  should  be  observed  that,  in  the  necessarily  consideration,  owing  to  the 

Tear  Books,  '^done,"  which  iH  generally  tenancy  created. 

translated  "gift,"  does  not  necessarily  (i)  13  Eliz.  c.  5  ;  /?as7,  p.  99  ;  M.  L.  R. 

imply  that  there  was  no  consideration  ;  P.  5G  el  seq.     See  notes  to  Tiii/iie's  Cuse, 

compare  the  phrases  "donee"  in  tail,  1  Sm.  L.  C.  10. 

"  to  give  "  in  tail,  where,  if  the  rever-  (c)  Pout,  Chap,  xviii. 
sion  is  retained  by  the  donor,  there  is 

6(2: 


,  Q/^> 


SrJ^ 


^^ 
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Chap.  VI. 


Gift  obtiiined 
by  jTiisri'pre- 
sentatiou. 

No  gift 
unless  — 
(1)  complete  1 
transfer,  or    1 
declaration    I 
of  trust ;         I 


(2)  intention 
to  give. 


Milroy  v. 


him  {d) .  There  is  a  locus  poenitenticB  so  long  as  it  is  incom- 
plete (©).  But  the  subsequent  conduct  of  the  donor  may  enable 
the  donee  to  compel  the  donor  to  perfect  the  gift;  as,  lor  example, 
if  A.  gives  a  piece  of  land  to  B.  without  making  a  formal  con- 
veyance, and  B.,  to  A.'s  knowledge,  builds  upon  it(/). 

If  a  gift  has  been  obtained  by  a  misrepresentation,  though 
innocent,  of  fact  by  the  donee,  the  donor  has  a  right  in  equity  to 
recover  his  gift  from  the  donee  (g) .  ^w  0)j^->aXV 

Where  it  is  alleged  tliat  a  transaction  amounts  to  a  gift,  two 
questions  arise,  viz.: — 

(1.)  Was  there  a  complete  transfer  of  the  property  according  to 

its  nature?      If    tlie    donor    intended    to   transfer    the 

property,  has   everything   necessary   to   vest   it  in   the 

donee  been  done?  if  the  donor  did  not  so  intend,  has  a 

faust  of  the  property  for  the  benefit  of  the  donee  been 

validM  constituted  ?  An  ineffectual  attempt  to  transfer 

the  property  (contrary  to  the  usual  rule  of  construction 

ut  res  maffis  valeat)  will  not  be  construed  to  operate  as 

the  creation  of  a  valid  trust. 

(2.)  With  what  intention  was  the  transfer  made? 

A  man  may  make  a  voluntary  transfer  of   property,  but  not 

intend  to  make  a  gift  of  it.     He  may  intend  that  the  transferee 

should  hold  it  as  his  trustee.     The  intention  that   the   transfer 

should  operate  as  a  gift  may  be  proved  by  the  acts  as  well  as  by 

the  words  of  the  donor. 

The  principles  that  we  have  stated  are  laid  down  very  clearly 
by  Turner,  L.J.,  in  his  judgment  in  Milroy  v.  Lord(h).  He 
says: — 

"  I  take  the  law  of  this  Court  to  be  well  settled  that,  in  order  to 
render  a  voluntary  settlement  valid  and  effectual,  the  settlor  must 
have  done  everything  which,  according  to  the  nature  of  the  property 
comprised  in  the  settlement,  was  necessary  to  be  done  in  order  to 
transfer  the  property  and  render  the  settlement  binding  upon  him. 
He  may,  of  course,  do  this  by  actually  transferring  the  property 
to  the  persons  for  whom  he  intends  to  provide,  and  the  provision 
will  then  be  effectual,  and  it  will  be  equally  effectual  if  he  transfers 
the  property  to  a  trustee  for  the  purposes  of  the  settlement,  or  de- 


{d)  See  this  discussed  in  1  Vaizey  on 
Settlements,  92  et  seq. 

{e)  Antrohus  v.  Smith,  12  Ves.  39;  8 
R.  R.  278  ;  Eduards  v.  Jones,  1  My.  & 
Cr.  226  ;  43  R.  R.  178  ;  Lyte  v.  renu, 
"Djer,  49rt. 


(/)  Per  Westbury,  C,  Dillwyn  v. 
Llewehjn,  4  De  G.  F.  &  J.  521  ;  Re 
Barker,  44  L.  J.  Ch.  490. 

{g)  Re  Glubb,  [1900]  1  Ch.  354. 

(A)  4  De  G.  F.  &  J.  274. 
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dares  that  he  himself  holds  it  in  tnist  for  those  purposes;  and  if     (31^9^^  yj 

the  property  be  personal,  the  trust  may,  as  I  apprehend,  be  de-   il L 

Glared  either  in  writing  or  by  parol;  but  in  order  to  render  the 
settlement  binding,  one  or  other  of  these  modes  must,  as  I  under- 
stand the  law  of  this  Court,  be  resorted  to,  for  there  is  no  equity  in 
this  Court  to  perfect  an  imperfect  gift.  The  cases,  I  think,  go 
further  to  this  extent,  that  if  the  settlement  is  intended  to  be  effec- 
tuated by  one  of  the  modes  to  Avhich  I  have  referred,  the  Court  will 
not  give  effect  to  it  by  applying  another  of  those  modes.  If  it  is 
intended  to  take  effect  by  transfer,  the  Court  will  not  hold  the  in- 
tended transfer  to  operate  as  a  declaration  of  trust,  for  then  every 
imperfect  instrument  would  be  effectual  by  being  converted  into 
a  perfect  trust  "(0-  ^O^^cJv^u/vcU^  v .    "^       '       '.'.lc,(L 

A  promise  to  make  a  gift  in  the  future  does  not  amount  to  a  Promise 
IT  /7  \  *°  give, 

gift,  and  is  merely  midmn  pactum  {k). 

A  gift  cannot  be  made  unless  the  donee  is  ascertained  (?)  and  What  con- 
is  capable  of  taking  (?w);  he  is  not  bound  to  accept  it{n);  but,  gift_ 
if  it  is  made  by  deed,  it  vests  in  him  till  he  repudiates  the  gift  ((^;   ^^^'^^^^^^^ .  _^j^^^ 
and  acceptance  is  presumed  until  dissent  is  signified  (p).     'Srco-^^H'*' 

An  infant  can  accept  a  gift  (g),  but  he  can  repudiate  it  when  he  Infants, 
comes  of  age  (r) .  A  common  example  of  the  right  of  an  infant  to 
repudiate  a  gift  on  his  attaining  twenty-one  is  afforded  by  the 
transfer  to  or  purchase  in  the  name  of  an  infant  of  shares  in  a 
company.  He  can  repudiate  them  on  attaining  twenty-one,  and 
if  the  company  is  wound  up  before  that  event  happens  his  trans- 
feror remains  liable  for  calls  (s) . 

A  gift  may  be  made  subject  to  a  condition  precedent  (t)  or  to  Gifts  on 
a  condition  subsequent.     Gifts  subject  to  conditions  subsequent 
must    be    carefully    distinguished   from    gifts    for    a   particular 
pui-pose.      Gifts  of  the  latter  class  take  effect  even  if  the  purpose 
becomes  incapable  of  being  performed. 


(i)  See  also  Richards  v.  Lelbridge,  18  (0)  Y.  B.  7  Ed.  4,  20,  pi.  21 ;  Standing 

Eq.  14.  V.  Bowring,  31  Oh.  D.  282. 

(A-)  Shower  v.    Pilck,   4  Ex.  478  \  Re  {p)  See  London  and   County  Bank   v. 

Ridguay,   15   Q.  B.  D.  449  ;  Re  Lines,  London,  ^-c.  Bank,  21  Q.  B.  D.  541. 

101  L.  T.  633.  ((?)  Hunter -v.  Westbrook,  2C.  &P.  578; 

U)  Y.  B.   11   H.  7,  12,   pi.  4  ;  Faston  Haynes's  Case,  12  Rep.  113;  The  Wardens 

and  Genney'-i   Case,   11   Ed.  4,  2,  pi.  2  ;  of  the  Minor  Brothers  of  London,  Y-T^.W 

Bro.  Ah.   Done,   31  :  Roberts  v.  Roberts,  H.  4,  31. 

11  Jur.  N.  S.  992.  (»•)  Co.  Litt.  2b. 

[m)  Haynes's   Case,  12   Rep.  113;   3rd  (s)    Weston's   Case,  5  Oh.  614  ;  Afann^s 

Instit.  110.  CiQ!/*^,   3    Ch.    4-59;    Ciir/is's    Case,  G  Eq. 

(«)  Hill  V.  Wifson,  8  Ch.  893  ;  Y.  B.  7  455. 

Ed.  4,  29,   pi.  14;   Lyte  v.  Reny,  Dyer,  (<)    lyte  v.   J'niy,   Dyor,  49«  (7) ;    Re 

49a  (8).  Whittaker,  21  Ch.  D.  G57. 
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Chap.  VI. 


Gifts  bv  deed. 


Acceptance 
presumed 
until  dissent. 


Creditors' 
deed. 


In  Scot^^^Jl^ajMhtonJ^u),  Mrs.  Fuller  gave  some  lottery  tickets 
to  her  servants  on  condition  that,  if  20s.  or  more  should  come 
up,  her  daughter  should  have  a  moiety  of  it.  A  ticket  given  to  an 
infant  servant  produced  £1,000,  and  it  was  held  that  the  infant 
was  bound_to_2ei-form  the  condition. 

The  most  common  example  of  a  gift  being  liable  to  be  defeated 
by  a  condition  subsequent  is  that  of  presents  made  by  a  man  to  a 
woman  to  whom  he  is  betrothed  (x),  in  which  case,  if  the  marriage 
is  broken  ofi,  the  presents  must  be  returned;  on  the  other  hand, 
presents  made  to  a  woman  to  obtain  introduction  to  her  are  not 
revocable  (y) . 

An  example  of  the  rule  that  a  gift  is  not  defeated  b}^  tlio 
failure  of  tho  purpose  for  which  it  is  made  is  afforded  by 
Leclh'  \.  K.-hnurrijlz),  where  A.  paid  a  sum  to  an  army  agent 
to  the  accounFof  N.  "to  be  at  his  disposal  for  the  use  of  L." 
The  sum  was  really  intended  by  the  donor  to  be  applied  in 
pm-chasing  promotion  for  L.  At  the  death  of  A.  the  money 
still  remained  in  the  hands  of  the  army  agent.  Afterwards  L. 
was  obliged,  from  his  bad  healtli,  to  leave  the  army,  and  it  was 
held  that  he  was  entitled  to  the  money. 

A  gift  of  specific  chattel  bj  deed  (^a)  vests  the  chattels  in  the 
donee~without  delivery/of  them  to  hiroTsuBject,  of  course,  to 
his  rightlio  refuse  the  gift  {b).  "  If  the  deed  be  delivered  to  the 
use  of  the  donee,  the  goods  and  chattels  are  in  the  donee 
presently  before  notice  or  agreement;  but  the  donee  may  make 
refusal  in  pais,  and  by  that  the  property  and  interest  will  be 
divested"  (c).  It  is  now  settled  that,  "although  a  donee  may 
dissent  from  and  thereby  render  null  a  gift  to  him,  yet  a  gift  to 
him  of  property,  whether  real  or  personal,  by  deed,  vests  the 
property  in  him  subject  to  his  dissent"  (jd).  And  acceptance  is 
presumed  until  dissent  is  signified,  even  though  the  donee  is  not 
aware  of  the  gift  (e) .  Sto.-.  .i. .   ,,  ^   b-  -c-.w^ . 

The  cases  (/)  which  show  that  a  voluntary  assignment  made  by 
a  debtor  to  a  trustee  for  his  creditors  is  revocable  by  the  grantor 


(m)  2  Vem.  560. 

{x)  Toung  v.  Burrell,  Gary,  77  ;  Rohin- 
son  V.  Oumming,  2  Atk.  409. 

(y)  Robinson  v.  Cimming,  sup. 

\z)  Turn.  &  Russ.  207  ;  24  R.  R.  19. 

(a)  It  may  be  a  bill  of  sale  within 
the  meaning  of  the  Bills  of  Sale  Acts  ; 
post,  Chap.  Tii. 

(i)  Y.  B.  7  Ed.  4,  20,  pi.  -Jl. 


(c)  Butler  and  Baker' »  Case,  3  Rep.  266, 
27rt. 

{d)  Per  Lindley,  L.J.,  Standing  v. 
Bowring,  31  Ch.  D.  290. 

[e)  Per  Lindley,  L.J.,  London  and 
County  Bank  v.  London,  ^-c.  Bank,  21 
Q.  B.  D.  541. 

(/)  Collected  in  Siggers  v.  Evans,  5 
E.  &  B.  367. 
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until  it  lias  been  communicated  to  a  creditor,  are  not  authorities     Chap.  VI. 

for  the  proposition  that  a  gift  by  deed  is  revocable  until  it  is 

communicated  to  the  donee.     The  distinction  between    the    two 

cases  is  obvious.     In  the  case  of  the  creditors'  deed,  the  debtor 

is  merely  directing  how  his  own  property  is  to  be  applied  for  his  ijjo- 

own  benefit  {g) .     The  deed  has  merely  the  same  effect  as  if  the 

debtor  had  delivered  money  to  an  agent  to  pay  his  creditors,  in 

which  case  the  debtor  might,  before  payment  or  communication 

by  the  agent  to  the  creditors,  change  his  mind    and  recall  the 

money:  in  the  case  of  a  gift,  the  effect  of  the  deed  is  actually  to 

change   the   ownership   of   the  property  for  the  benefit  of   the 

donee  (h) . 

The  operation  of  a  deed  is  not  suspended  by  its  being  suppressed 
or  destroyed  by  the  donor,  or  by  its  not  being  communicated  to 
the  donee;  and  it  may  be  good  as  between  the  donor  and  donee 
without  notice  to  trustees,  which  may  be  necessary  to  render  it  Cvv^^ 

good  against  third  parties  (^).     The  deed  must,  of  course,  be  one   j^.x^- 
which  is  effective  to  pass  the  property  in  law  or  equity  (k) .(N'^-"' 

The  question  whether  a  gift  of  a  corporeal  chattel  in  the  Parol  gift- 
possession  of  the  donor  can  "be  made  without  delivery,  per  verba  necessary. 
de  prcEsenti,  or  by  the  expre^ion  of  the  intention  of  the  parties, 
as  evidenced  by  their  acts,  has  been  the  subject  of  much  con- 
troversy (Z).  It  has,  however,  been  decided  by  jhe  Court  of 
Appeal  (m),  in  accordance  with  Tronfs  v.  8'mallme6eht\^  that  de- 
livery jo)  is  essential.  Fry  and  Bowen,  L.JJ.  (p),  in  their 
judgment  said: — 

"  According-  to  the  old  law  no  gift  or  grant  of  a  chattel  was  eSec- 
tual  to  pass  it  either  by  parol  or  by  deed,  and  whether  with  or  without 
consideration,  unless  accompanied  by  delivery.  On  that  law  two 
exceptions  have  been  grafted,  one  in  the  case  of  deeds  and  the  other 
in  that  of  contracts  of  sale  where  the  intention  of  the  parties  is  that 
the  property  shall  pass  before  delivery;  but  as  regards  gifts  by 
parol  the  old  law  was  in  force  when  Irons  v.  Smallpiece  was  decided; 
that  case,  therefore,  correctly  declared  the  existing  law." 

iff)  See  Ac/on  v.  Woodgate,  2  My.  &  K.  Smith,  12  Ves.  39  ;  8  R.  R.  278. 
492  ;  39  R.  R.  251.  (/)  See  Re  Harcoiirt,  31   W.  R.  580; 

(A)  New  V.  Hunting,  [1897]  2  Q.  B.  Re  Riagimy,  15  Q.  B.  D.  449. 
19  ;   [1899]  A.  C.  419.  (w)   Cochrane  v.  Moore,  '25  Q.  B.  D.  57. 

(»)  Elph.  N.  &  C.  Int.erp.  120  ;  Byth.  (m)  2  B.  &  Aid.  551 ;  21  R.  R.  395. 

&  Jarm.   Con  v.    by    Robbine,    vol.    ii.,  (o)  Kilpin  v.   Ralliy,  [1892]    1   Q.  B. 

p.  264;   Standing  v.  Bowring,  31  Ch.  D.  582.     Ah  to  what  aimmiits  to  clelivery, 

282;  post,  p.  136.  ace  ante,  p.  15. 

(/t)    Per    Grant,     M.R.,    Antrolms    v.  {p)   Cochrane  v.  Moore,  sup. 
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Chap.  VI.         Lord  Eshcr,  M.E.,  said: 


"  In  ordinary  Eng-lisli  language,  and  in  legal  effect,  there  cannot 
be  a  gift  without  a  giving  and  taking.  The  giving  and  taking  are 
the  two  contemporaneous  reciprocal  acts  which  constitute  a  gift. 
They  are  a  necessary  part  of  the  proposition  that  tlierc  has  been  a 
gift.  They  are  not  evidence  to  prove  that  there  has  been  a  gift, 
but  facts  to  be  proved  to  constitute  the  proposition  that  there  has 
been  a  gift"  (g). 


Chattel  in 
possession  of 
bailee  or 
trespasser. 


There  must  be  a  dclivcrv,  transfer,  or  change  of  possession 
consequent  upon  the  gift(r). 

Tho  Avord  "contemporaneous,"  as  used  by  Lord  Esher,  must 
probabl}-  be  taken  in  the  qualified  meaning  of  "as  part  of  the 
same  transaction."  There  are  some  cases  in  which  the  intention 
of  the  donor  to  make  the  gift,  the  delivery  to  and  the  acceptance 
by  the  donee,  take  place  at  different  times.  For  example,  A. 
sends  a  book  as  a  present  to  his  son  in  India;  the  son  is  away 
from  bis  house  at  the  time  when  the  book  is  delivered  there,  and 
does  not  know  of  the  intended  gift  till  he  returns  to  his  house. 
In  this  case  acceptance  follows  delivery;  but  it  may  precede  it, 
as  where  A.  offers  to  give  a  specific  chattel  to  B.,  B.  accepts,  and 
A.  delivers  it  afterwards.  Probably  an  offer  by  A.  to  give  a 
specific  chattel  to  B.  when  accepted  by  B.  operates  as  a  licence 
to  B.  to  take  that  chattel  peaceably  wherever  he  may  find  it,  and 
the  taking  of  it  by  B.  operates  as  delivery  by  A.  so  as  to  transfer 
tho  property  in  the  chattel  to  B.  The  licence,  however,  is 
revocable  until  executed,  and  may  be  revoked  by  a  communication 
to  that  effect  made  by  A.  to  B.,  or  by  A.'s  death,  or  probably  by 
A.'s  becoming  insane  (s).  'U crwi:^ " ■  "^"^^ -* *" ^ 

Where  a  corporeal  chatter  is  in  the  hands  of  a  bailee  or 
trespasser,  the  owner  may  wish  to  give  it  either  to  the  person  in 
whose  possession  it  is,  or  to  a  stranger.  In  the  former  case,  an 
expression  of  the  intention  of  the  owner  to  give  the  chattel  to  the 
person  in  whose  possession  it  is,  followed  by  acceptance  of  the 
gift,  appears  to  be  sufficient.  In  other  words,  a  delivery,  folloAvcd 
by  a  subsequent  declaration  of  intention  to  give,  has  the  same 
eff'  ct  as  a  declaration  of  intention  to  give  followed  by  delivery  (t). 


{q)   Cochrane  v.  Moore,  sup. 

(r)  Kilfiin  v.  Hatlei/,  [1892]  1  Q.  B. 
682 ;  ante,  p.  15.  See  Ramsay  v.  Mar- 
grett,  [1894]  2  Q.  B.  IS,  per  Lord 
Esher,  M.R.,  and    Davey,   L.J. ;    and 


Re  Magmis,  [1910]  2  K.  B.  1049. 

(«)  See  this  discussed,  6  Law  Quar- 
terly, 446  ;  Yonge  v.  Toynbee,  [1910] 
1  K.  B.  215. 

{t)  Y.  B.  21  Ed.  4,  00,  pi.  27. 
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Such  is  the   common  case    of   A.    lending   a   book   to    B.    and     Chap,  VI. 
afterwards  telling  him  that  he  may  keep  it  (m)  . 

The  law  as  to  gifts  to  trespassers  {i.e.,  persons  who  acquire 
possession  wrongfully)  is  laid  down  in  Sheppard's  Touchstone  (a?) 
as  follows:  — 

"  If  a  man  take  my  goods  from  me,  or  from  another  man  in  whose 
hands  they  are ;  or  I  buy  goods  of  another  man  and  suffer  them  in  his 
possession,  and  a  stranger  taketh  them  from  him;  it  seems,  in  these 
cases,  I  may  give  the  goods  to  the  trespasser,  because  the  property 
of  them  is  still  in  me."  Mr.  Preston  adds,  "i.e.,  his  acceptance  of 
them  is  an  admission  of  property  in  the  donor;  but  they  cannot  be 
given  to  a  stranger,  since  without  such  an  admission  the  party  has 
merely  a  right  of  action  or  of  resumption  by  recaption"  (y). 

If  the  chattel  is  in  the  hands  of  a  third  person  the  owner  may 
make  an  effectual  gift  of  it  either  by  words  of  gift  and  such 
delivery  and  acceptance  as  the  circumstances  permit  (z),  or  by 
constituting  the  third  person  a  bailee  for  the  donee  with  the  assent 
of  them  both  (a) . 

The  delivery  of  a  negotiable  instrument  {post,  p.  203)  to  .the  ^^*^°^,, 
donee,  indorsed  if  necessary  by  the  donor,  operates  as  a  gift  of  instrument. 
the  money  secured  by  it  if  such  be  the  intention  (h). 

There  is,  however,  a  distinction  between  a  cheque  drawn  by  the 
donor  on  his  own  bankers  in  favour  of  the  donee  and  a  cheque 
drawn  by  a  stranger  and  given  by  the  donor  to  the  done^.  The 
former  is  merely  an  order  by  the  donor  to  his  banker  to  pay  the 
donee,  and  is  revocable  by  the  donor,  and  is  revoked  by  his 
death  at  any  time  before  payment  (c) .  On  the  other  hand,  the 
deliver}-  of  a  cheque  drawn  by  a  stranger  passes  the  right  to 
receive  the  money  for  which  the  cheque  is  drawn,  and  therefore 


(m)  6  Law  Quarterly,  449.  right    iu   chattels    cannot    be    without 

[x)  Pp.  240,  241.  deed,  appears  from  the  context   to   be 

{y)  This  statement  of  the  law  appears  erroneous, 

to  be  founded  on  the  Y.  B.  6  Hen.  7,  8,  [z)  Raivlinson  v.  Mort,  93  L.  T.  555. 

pi.  4,  and  10  Hen.  7,  27,  pi.  13.     In  the  («)  See  Cochrane  v.  Moore,  25  Q.  B.  D. 

latter  case  a  man  from  whom  goods  were  57  ;  post,  p.  92. 

taken  by  a  trespasser  gave  them  to  him,  (i)  McCulloeh  v.   Bland,  2  Giff .  428  ; 

and  it  was  held  that  the  gift  was  good,  Langley  v.  Thomas,  26  L.  J.  Ch.  609. 

and  tliat  even  if  it  was  not  good  as  a  [c)  See  s.  75,  Bills  of  Exchange  Act, 

gift  it  was  good  as  a  release,  for  chattels  1882  (45  &  46  Vict.  c.  61).     The  decision 

may   be   released    without  deed.      The  in  Bromleij  v.  BrmUou,  6  Eq.  275,  seems 

Mtatement  iu  Icnnor  and  Hardie's  Case,  1  not  to  be  in  accordance  with  principle  or 

Leon.  283,  pi.  383,  that  a  release  of  a  authority. 
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Chap.  VI. 


Gift  of 
instrument 
creating  chose 
in  action. 


operates  as  an  effectual  gift.  But  a  negotiable  instrument  does 
not  pass  by  words  of  gift  without  delivery  (d) . 

The  mere  delivery  of  an  instrument  whicii  is  not  uegijtiaiile, 
such  as  a  policy  of  insurance,  bond,  or  sharr  lei  til  irate,  with  the 
intention  to  make  a  gift  of  the  money  secured  thereby,  will  not 
operate  as  ;i  gift  of  the  money  unless  there  is  an  effectual  assign- 
ment  of  ili'>  chose  in  action.  It  has  been  held  that  the  delivery 
of  a  baiikoi'  s  di  posit  receipt,  indorsed  by  the  donor  with  an  order 
to  pay  tlie  amount  to  the  donee,  is  an  effectual  gift  of  the  money 
deiDositcd  at  the  bank  (e). 

It  must  not,  however,  be  assumed  that  the  mere  gift  of  the 
instrument  has  no  effect.     Coke  says(/):  — 

"  A  man  may  give  or  grant  his  deed  to  another,  and  such  a  grant 

by  parol  is  good If  a  man  hath  an  obligation,  though  he 

cannot  grant  the  thing  in  action,  yet  he  may  give  or  grant  the  deed, 
viz.,  the  parchment  and  wax,  to  another,  who  may  cancel  and  use 
the  same  at  his  pleasure." 


Deeds 


Giftuf 
instrument 
to  debtor. 


Oancellation. 


The  donee  may  often  retain  the  instrument,  though  he  cannot 
recover  the  debt;  and  in  such  cases  the  donor,  or  his  representa- 
tive, maj"  be  unable  to  recover  the  debt  for  want  of  the  instru- 
ment (g) .  Where,  however,  an  equitable  mortgagee  by  deposit 
of  deeds  hands  over  the  deeds  to  a  donee,  tlie  donee  cannot  retain 
them,  because  the  donor  had  no  property  in  them  apart  from  the 
charge,  and  could  only  transfer  the  ownership  of  them  by  properly 
ti'ansf erring  the  charge  (^). 

The  gift  to  the  debtor  of  an  instrument  creating  a  debt,  after 
the  "debt  is  dueTdoes  not  extinguish  the  debt  (i).  In  the  case  of 
a  bill  or  note,  however,  eitlier  a  written  renunciation,  or  a  verbal 
renunciation  and  delivery  of  the  bill  or  note  to  the  acceptor  or 
maker,  discharges  the  deht{k). 

The  cancellation  of  an  instrument  is  prhjid  facie  evidence  of  a 
release  (I) .     The  intentional  cancellation  of  a  bill  or  note,  or  of 


(rf)  Trimmer  v.  Banhy,  25  L.  J.  Ch. 
424;  Bridge  V.  Bridge,  16  Beav.  315. 

{e)  Re  Griffin,  [1899]  1  Ch.  408. 

(/)  Co.  Litt.  232ff,  b. 

(g)  Bitmmem  v.  Hare,  1  Ex.  D.  169  ; 
Barton  v.  Gainer,  3  H.  &  N.  387. 

{h)  Re  Richardson,  30  Ch.  D.  396. 

(i)  Edwards  v.  Walters,  [1896]  2  Ch. 
157,  168.  See  also  Bijrn  v.  Godfrey, 
4  Ves.  5 ;   Cross  v.  Sprigg,  6  Hare,  552 ; 


Re  Hancock,  57  L.  J.  Ch.  793. 

[k)  Bills  of  Exchange  Act,  1882,  ss.  62, 
89  ;  Edwards  v.  Walters,  sup.  ;  Re  Dickin- 
son, 101  L.  T.  27  ;  post,  p.  206. 

{I}  Figot's  Case,  11  Rep.  26  b;  Harri- 
son V.  Owen,  1  Atk.  520  ;  Alsager  v. 
Close,  10  M.  &  W.  576;  Gilbert  v. 
Wetherell,  2  Sim.  &  S.  254 ;  25  R.  R 
203. 
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the  signature  of  a  party  thereto,  by  the  holder  discharges  the  bill  or     Chap.  VI. 
note  or  the  partj^  whose  signature  is  cancelled  (m) .  ~ 

Except  as  above,  the  mere  fact  of  a  creditor  forgiving  a  legal  Forgiveness 
debt,  either  by  word  of  mouth  {n),  or  by  writing  not  under  seal  (o), 
does  not  discharge  the  debtor.  If  the  debt,  being  a  simple  con- 
tract debt,  is  not  due,  the  contract  might  at  law  be  rescinded  by 
a  new  simple  contract,  but  forgiveness  cannot  amount  to  a  con- 
tract; if  the  debt  is  due,  it  can  only  be  released  by  deed,  or  by 
simple  contract  made  upon  an  executed  consideration  Jby  way  of 
accord_and  satisfaction  {p) .  Mere  forgiveness  will  not  suffice, 
because  tlie  defence  to  an  action  for  the  recovery  of  the  debt  could 
at  most  be  equitable  only  (g),  and  equity  will  not  assist  a  volun- 
teer. But,  if  the  debt  is  gone  at  law,  as  where  the  debtor  is  ap- 
pointed executor  of  'the  creditor,  so  that  he  requires  no  assistance 
from  equity,  the  forgiveness  oj)erates  as  a  release  in  equity  and 
at  law  (r) . 

Whether  the  instrument  creating  the  debt  is  under  seal  or  not.  Release  of 
the  conduct  of  the  parties  may  amount  to  a  release  of  tlie  debt  (s).  conduct. 

The  provision  of  the  Judicature  Act,  1873  {t),  that  "  any  abso-  Assignment 
lute  assignment  by  wi'iting  under  the  hand  of  the  assignor  .  .  .  ^^tieS.' 
of  any  debt  or  other  legal  chose  in  action  of  which  express  notice 
in  writing  shall  be  given  to  the  debtor  .  .  .  shall  be  effectual 
at  law  ...  to  pass  and  transfer  the  legal  right  to  such  debt 
or  chose  in  action  from  the  date  of  such  notice  ..."  applies 
to  a  voluntary  transfer. 

A  gift  of  a  chose  in  action  which  is  transferable  in  a  statutory  Chose  in 
manner  only  {post,  pp.  138, 141)  is  not  effectual  unless  the  transfer  fgraUe  \T^' 
is  made  in  the  sta,tutory  manner  {u) .  statutory 


{m)  Bills  of  Exch.  Act,  188-2,  ss.  63,  («)  Flouri-   v.    Maria/,  2   My.   &   Cr. 

89.  459;  45  R.  R.    114;  Major  v.  Major,  1 

(w)  Flower's  Case,  Noy,  67.  Drew.    165 ;     Yeomans   v.    TFilliams,    35 

(o)  But  consider  Eden  \.S>mj(h,  5  Yes.  Beav.    130;     1    Eq.    184;    Edwards    v. 

356;  oR.R.  60,  where  it  was  considered  Walters,  [1896]  2  Ch.  157,  168. 

that  a  bond  debt  might  be  released  by  a  [t]  36  &  37  Vict.  c.  66,  s.  25,  sub-s.  (i. 

letter.  deepest,  p.  142. 

(j!>)  Leake    on    Contracts,    Part    iv.,  («)   Colman\.  Sarrel,\Yes.  bQ  ;  ZBro. 

Ch.  8.     As  to  accord  and  satisfaction,  C.  C.  12;   1  R.  R.  83;  Beechx.  Keep,  18 

aee  post   p.  172.  Beav.  285  (where  consols  were  assigned 

{q)  Crossv.Spriffc/,  Gli&.b52;  I'eaccv.  by  deed);   Coningham  v.  Plimkett,2  Y. 

Eains,  11  Ha.  151  ;   Knapp  v.  Burnuby,  &  C.  C.  C.  245  ;   Beckham   v.    Taylor,  31 

8  W.  R.  305.  Beav.  250  (where  a  power  of  attorney 

(r)   Strong   v.   Bird,    18    Eq.    315;    Re  for  the  transfer  of  stock  was  executed, 

Applehee,  [1891]  3  Ch.  422.  but  no  transfer  made  during  tlio  donor's 
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Chap.  VI. 

Imperfect 
gift,  and 
donee  made 
executor. 

Gift  of 
equitable 
interest  in 
property  by 
way  of  trust 


A  gift  which  is  imperfect  for  want  of  a  necessary  delivery  or 
transfer  will  bepcrfectcd  on  the  death  of  the  donor  if  the  donee 
is  appointed  an  executor,  for  the  property  then  legally  vests  in  the 
executor  (x). 

It  is  possible  to  make  a  valid  gift  of  the  equitable  interest  in 
property  of  any  nature  by  means  of  a  trust.  If  the  donor  has 
the  legal  interest  he  may  constitute  himself  a  trustee  for  the 
donee,  or  transfer  the  legal  interest  to  some  other  person  as  a 
trustee  for  the  donee.  In  the  former  case,  he  may  retain  some 
control  over  the  thin^  given  without  rendering  the  gift  ineffec- 
tual (y) .  If  the  donor  has  the  equitable  interest  only,  he  can 
cause  the  holder  of  the  legal  interest  to  constitute  himself  a 
trustee  for  the  donee.  The  cases  are  conflicting,  but  the  following 
conclusions  may  be  drawn  from  them:  — 

First.  Where  the  donor  attempts  to  make  a  gift  by  transfer  of 
,^  the  property  to  the  donee  Avhich  fails  owing  to  the  transfer  being 
'  ineffectual,  he  does  not  thereby  constitute  himself  a  trustee  (z) . 

Secondly.  The  owner  of  property  may  constitute  himself  (a) 
or  a  stranger  (b)  a  trustee  for  a  donee  by  unequivocal  words  or 
actions  (c).  '^-trr-c.^  v.  T.j'-i;..- 

Thirdly.  Where  A.,  the  legal  owner  of  property,  attempts  to 
make  a  gift  to  B.  by  transferring. it  to  C .  in  trust  for  B.,  the  gift 
fails  if  the  transfer  is  incomplete  jd) .  (Sjt'.jda^  v/.  ^Va..(AaA^ 

Fourthly.  Where  A.  is  tlie  equitable  owner  of  property  legally 
vested  in  C,  a  direction  by  A.  to  C.  to  hold  the  property  in  trust 
for  B.  (assented  to  by  C.)  operates  as  an  effectual  gift  in  equity 
toB.(e).    j^^<iuMn.cX  ^.  TV\«t/vs^v^Uv^  , 


life)  ;  see  also  Searle  v.  Law,  15  Sim.  95  ; 
Antrobiis  v.  Smith,  12  Ves.  39;  8  R.  R. 
278  ;  Billon  v.  Coppin,  4  My.  &  Cr.  G47  ; 
Moore  v.  Moore,  18  Eq.  474  ;  Milroij  v. 
Lord,  4  De  G-.  F.  &  J.  264. 

(x)  Me  Stewart,  [1908]  2  Ch.  251  ;  Be 
Imies,  101  L.  T.  633,  where  it  was  held 
that  a  mere  promise  to  give  was  not  thus 
made  effectual. 

(y)  Wheatky  v.  Tiirr,  1  Keen,  551  ; 
Vandcnberg  v.  Palmer,  4  K.  &  J.  204. 

(s)  See  Milroy  v.  Lord,  and  Richards 
V.  Delbi-i'fffe,  cited  supra,  p.  84. 

(a)  Exp.  Bye,  18  Ves.  140  ;  2  W.  &  T. 
L.  C.  366';  11  R.  R.  173  ;  Wheatley  v. 
Parr,    1   Keen,   551  ;   Thorpe  v.  Otoen,  5 


Beav.  224  ;  Gray  v.  Gray,  2  Sim.  N.  S, 
273. 

{h)  Tate  V.  Leithead,  Kay,  658  ;  Peek- 
ham  y.  Taylor,  31  Beav.  250  ;  Staplctonv. 
Stapleton,  14  Sim.  186;  Vandenhcry  v. 
Palmer,  supra. 

(c)  No  trust  was  constituted  in  Gas/cell 
V.  Gaskell,  2  Y.  &  J.  502  ;  Hughes  v. 
Stuhhs,  1  Ha.  476  ;  Smith  v.  Warde,  15 
Sim.  56  ;  Mews  v.  Mews,  15  Beav.  529  ; 
Field  V.  Lonsdale,  13  Beav.  78 ;  Re 
Glover,  2  J.  &  H.  186 ;  Peckham  v.  Tay- 
lor, 31  Beav.  250 ;  Jones  v.  Lock,  1  Ch. 
25  ;  Penfold  v.  Mould,  4  Eq.  562. 

(rf)  See  per  Romilly,  M.  R.,  Bentlcy  v. 
Mackay,  15  Beav.  18. 

(e)  Kekeivich  v.  Manning,  1  De  G.  M. 
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It  must  be  remembered,  however,  that  the  Statute  of  Frauds  (/ i     Chap.  VI. 
enacts  that  "all  declarations  or  creations  of  trusts  or  conlidencos  gtatute'of 
of  any  lands,  tenemmts,  or  hereditaments  shall  be  manifested  or  ^^'^^^^^ 
proved  by^me  writing^ignBTISylE^'par^^  who  is  by  law  enabled 
to'declare  such  trust,  or  by  his  last  will  in  writing,  or  else  tliey 
shall  be  utterly  void  and  of  none  effect "  {g)\  and  that  "  all  grants 
and  assignments  of  amj  trust  or  confidence  shall  IjJeqi^se  be  in 
writin^signed  by  the  party  granting  or  assigning  the  same,  or  by 
suchTTast  wdll  or  devise,  or  else  shall  be  utterly  void  and  of  none 
effect"  {h).     Trusts  arising  or  resulting  by  implication  or  con- 
struction of  law,  or  transferred  or  extinguished  by  operation  of 
law,  are  excepted  from  the  operation  of  sect.  7  (i).      <^  ■-:>■■  ■    ■         '  ' 

The  Statute  of  Frajids^J^oes^ot^j^how  Writing 

fraud,  andTFira  fraud  for  a  person  to  whom  property  is  trans-  ^hra^therY 
ferred  as  a  trustee  to  claim  the  property  as  his  own,  and  in  such  is  fraud.; 
a  case  the  trust  may  be  proved  by  oral  evidence  when  there  is  not  a  j,     i 

writing  sufficient  to  satisfy  the  statute  (fc).     R;<iJU|tr^AXA.wU  ^^   rd^-^A-efe^Ml. 

Where  a  man  purchases    property,  or    invests  money,  in  the  Purchase  m 
name  of  a  stranger,  or  in  the  name  of  a  stranger  jointly  Avith  stranger, 
himself,  the  presumption  is  that  he  makes  the  purchase  or  invest-  ^^-to-^A^-v-y,  ^^. 
ment  for  his  own  benefit  (l).     On  the  other  hand,  if  he  p ur chases '^^^'^''^^^J^j!^.. 
property  in  the  name  of  a  person  for  whom  he  is  morally  bound 
to  provide,  the  presumption  is  that  he  intends  the  purchase  to 
discharge  in  whole  or  in  paxt  his  moral  obligation;  but  in  either  oa/vN/vuJl 

case  evidence  is  admissible  to  rebut  the  presumption  (m) .   OLf-'w-v-^ 

In  the  opinion  of  Courts  of  Equity  a  father  is  morally  bound 
to  provide  for  his  children,  and  a  husband  for  his  wife  (n) ;  but 
if  it  is  alleged  that  a  person  standing  in  any  other  relation  to 
another  is  morally  bound,  as  being  in  loco  parentis,  to  support 
him,  tlio  existence  of  the  obligation  must  be  proved  (o). 


&  G.  176  ;    Fillers  v.  Beaumont,  1  Vem.  I  Ch.  196. 

100;   Ellison   v.   EHison,  6  Ves.  656;   2  (/)  Thjerw  Dyer,2  Cox.^2  \  2  W.  &  T. 

■W.-&  T.  L.  C.  8;i5  ;  6  R.  R.  19  ;  Rtjcrvft  L.  C.  803  ;  2  R.  R.  14  ;  lUdcr  v.  Kidder, 

V.    Christy,    3    Beav.    238;    Bentky    v.  lOVes.  360;  53  R.  R.  269  ;  Statidimj  \. 

Mackaij,   sup.  ;  Harding  v.  Sarding,  17  Bowring,   31    Ch.    D.    287,  per   Cotton, 

Q.  B.  D.  442  ;  ante,p.  89.  L.  J.  ;    lie  2'clicg  6402  of  Scollixh,   ^^c. 

if)  29  Car.  2,  c.  3.  Soc,  [1902]  1  Ch.  282. 

iff)  29  Car.  2,  c.  3,  s.  7.  ('»)  Jiennet  v.  Bennet,  10  Ch.  D.  476. 

(/A  s   9  («)  See  Marshall  v.  Crutivell,  20  Eq. 

(i)  S.  8.     See  Dyer  v.  Lyer,  2  W.  &  T.  328. 
L.  C.  803.  (")  Per  Jesscl,  M.  R.,  Bennet  v.  Bennet, 

ik)  Rochefoucauld  v.  Boustead,   [1897]  10  Ch.  D.  476. 
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Father  aud 
child. 


Mother  and 
child. 


Husband  and 

wile. 


It  follows  that  if  a  father  makes  a  purcliase^in  the  name  of  a 
child  (p).  or  in  the  names  of  tlie  child  and  another  person  (q),  or 
in  the  names  of  the  child  and  himself  (r),  the  purchase  is  con- 
sidered to  be  for  the  child's  benefit.  It  may,  however,  appear, 
either  from  evidence  of  the  father's  declarations  or  conduct,  con- 
temporaneous with  but  not  after  the  purchase  (s),  or  by  the  acts 
or  declarations  of  the  child  after  the  purchase  (t),  or  by  the  cir- 
cumstances attending  the  transfer,  that  the  child  was  merely  a 
trustee  for  his  father. 

On  the  other  hand,  as  a  mother  is  not  considered  by  Courts  of 
Equity  to  be  morally  bound  to  provide  for  her  children,  a  transfer 
to,  or  a  purchase  in  the  name  of  a  child  by  its  mother  is  prima 
facie  not  a  gift  to  the  child  {u^ ;  but  circumstances  may  readily  {x) 
show  that  it  was  a  gift  ( vy) .     ^  (^  cU.  ^^-^v-nv^^  , 

A  purchase  in  the  name  of  a  grandchild  whose  father  was 
dead  {z),  and  in  the  name  of  a  wife's  nephew  whoso  father  was 
alive  (a),  was  held  under  the  circumstances  to  be  made  by  a  person 
who  was  morally  bound  to  support  the  person  in  whose  name 
the  purchase  was  made,  and  therefore  to  amount  to  a  gift. 

Until  recently  a  gift  by  a  husband  to  his  wife  had  no  effect  at 
law,  though  equity  would  give  effect  to  it  as  raising  a  trust  (6). 
Now,  however,    under    the    Conveyancing    Act,   1881,  and    the 


{p)  Elliot  V.  Elliot,  2  Ch.  Ca.  231  ; 
Mumma  v.  Mumma,  2  Vem.  19  ;  Taylor 
V.  Taylor,  1  Atk.  386;  Greij  v.  Grey, 
2  Swanst.  594  ;  19  R.  R.  150  ;  Sidmouth 
V.  Sidmouth,  2  Beav.  447  ;  Williams  v. 
Williams,  32  Beav.  370  ;  Hepworth  v. 
Hepiuorth,  11  Eq.  10;  May  v.  May,  33 
Beav.  81. 

{q)  Lamplityh  v.  Lampluyh,  1  P.  Wms. 
Ill ;   Crabb  v.  Crabb,  1  My.  &  K.  511. 

(r)  Scroope  v.  Scroope,  1  Ch.  Ca.  27  ; 
Sack  V.  Andrews,  Finch,  Pre.  Ch.  1. 

(s)  Elliot  v.  Elliot,  sup. ;  Woodman  v 
Morrel,  Freem.  Ch.  Ca.  32;  Birch  v 
Blagrave,  1  Amb.  264  ;  Murless  v 
Franklin,  1  Swanst.  13  ;  18  R.  R.  3 
Sidmouth  V.  Sidmouth,  2  Beav.  447  ; 
50  R.  R.  235;  Christy  v.  Courtenay,  13 
Beav.  96  ;  Bumper  v.  Bumper,  3  Giff. 
583  ;  Williams  v.  Williams,  32  Beav.  370  ; 
Stock  V.  McAvoy,  15  Eq.  55  ;  Prankerd  v. 


Prankerd,  1  Sim.  &  S.  1 ;  24  R.  R.  142  ; 
Collinson  v.  Collinson,  3  De  G.  M.  &  G. 
409 ;  Pone  v.  Pollard,  24  Beav.  283 ; 
Childers  v.  Childers,  1  De  G.  &  J.  482. 

(t)  Sidmouth  v.  Sidmouth,  2  Beav.  445  ; 
50  R.  R.  235  ;  Pole  v.  Pole,  1  Ves.  sen, 
76 ;  Scawin  v.  Scawin,  1  Y.  &  C.  C.  C. 
65;  57  R.  R.  238. 

(m)  Pe  Be  Visme,  2  De  G.  J.  &  S.  17  ; 
Bennet  v.  Bennet,  10  Ch.  D.  474  ;  Garrett 
V.  WilJdnson,  2  De  G.  &  Sm.  244. 

(x)  Per  Jessel,  M.  R.,  Bennet  v.  Bennet, 
sup. 

(y)  Sayre  v.  Hughes,  5  Eq.  376  ;  Bat- 
stone  v.  Salter,  19  Eq.  250  ;   10  Ch.  431. 

(z)  Ebrand  v.  Banco-,  2  Ch.  Ca.  26  ; 
Soar  V.  Foster,  4  K.  &  J.  152. 

(a)  Currant  v.  Jayo,  1  Coll.  261. 

(i)  Masson  v.  Be  Fries,  [1909]  2  K.  B. 
831  ;  Fox  V.  Hawks,  13  Ch.  D.  822. 
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]\Iarried  Women's   Property  Act,  1882,  such  a  gift  is  effectual     Chap.  VI. 
at  law  (c) .  '        ' 

A  purchase  by  a  husband  in  the  name  of  his  wife,  or  in  the 
joint  names  of  the  husband  and  wife  {d),  or  in  the  names  of  the 
husband,  wife,  and  a  stranger  (e),  is  presumed  to  be  a  gift  to 
the  wife,  but  this  presumption  may  be  rebutted  (/) .  Wearing 
appare]  bought  by  a  wife  for  her  personal  use  with  money  supplied 
by  her  husband  for  the  purpose  is  prima  facie  a  gift  to  her  and 
her  separate  property  {g) .  When  a  purchase  is  made  with  the 
wife's  money  in  the  name  of  a  husband  there  is  no  presumption 
of  a  gift  by  the  wife  to  the  husband  {li). 

A  purchase  in  the  name  of  a  stranger  may  be  proved  to  be  a  Purchase  in 
gift  by  evidence  of  intention  {i)  or  of  circumstances  {k) . 

A  woman  who  has  gone  through  the  ceremony  of  marriage  Avith 
a  man  who  knows  the  marriage  to  be  invalid  (l),  or  a  woman 
living  in  adultery  with  a  man  (m),  or  a  man's  illegitimate  child  (w), 
is  a  stranger  to  the  man,  within  the  meaning  of  the  rule. 


stranger. 


Donationes  Mortis  Causa. 
A  donatio  mortis  causa  (o)  is  where  a  man  makes  a  gift  in  con- 


(c)  44  &  45  Vict.  c.  41,  s.  50  ;  4o  &  46 
Vict.  c.  75  ;  £e  Breton,  17  Ch.  D.  416  ; 
posl,  Ch.  XXI. 

(d)  Christ's  Mospitalx.  Bi(dgen,  2  Vern 
683  ;  Lorimerv.  Lorimer,  10  Ves.  367,  n. 
Bummer  v.  Pitcher,  2  My.  &  K.   262 
39  R.  R.  203 ;  Low  v.  Carter,   1  Beav 
426 ;  Drew  v.  Martin,  2  H.  &  M.   130  ; 
Gosling   v.    Gosling,   3    Drew.    335  ;    Ee 
Smith,  Bull  v.  Smith,  84  L.  T.  835  ;  Ee 
Scott,  97  L.  T.  537  ;  Dunbar  v.  Dunbar, 
[1909]    2    Ch.    639.      Keeping  a   joint 
banking  account  has  the  same  effect : 
see  Ee  Young,  28  Ch.  D.  705.     Where 
it  was  agreed  that  money  standing  to 
an    intended   wife's   credit   at    a    bank 
should   be   her  separate   property,  and 
after  the  marriage  she  drew  it  out,  it 
was  held  that  the  husband  had  given 
it  to  her:  Re  Whitehead,    14  Q.  B.  D. 
419. 

[e)  Kingdon  v.  Bridges,  2  Vern.  07  ; 
Re  Eykgn,  6  Ch.  D.  115. 

(/)  Smith  V.  Warde,  15  Sim.  56  ; 
Lloyd   V.    I'ltghe,   8    Ch.    88  ;    Devoy   v. 


Dcvoy,  3  Sm.  &  Giff.  403.  "Wedding 
presents  are  separate  estate  of  the  wife  : 
Ex  J).    Pannell,    37    W.    R.    464.      See 

1  Vaizey  on  Settlements,  760. 

{g)  Masson  v.  De  Fries,  sup. 

[k)  Mercirrv.  Mercier,  [1903]  2Ch.  98. 

(j)  Beecherv.  Mayor,  1  Dr.  &  Sm.  431  ; 
Standing  v.  Bowring,  21  Ch.  D.  341  ;  31 
Ch.  D.  282  ;  Batstone  v.  Salter,  19  Eq. 
250  ;  10  Ch.  431  ;  Fowhes  v.  Fascoe,  10 
Ch.  343 ;  George  v.  Howard,  7  Price, 
646  ;  21  R.  R.  775  ;   Deacon\.  Colquhoun, 

2  Drew.  21. 

{k)  Ee  Curteis,  14  Eq.  217  ;  Ouselry  v. 
Anstrnther,  10  Beav.  461. 

{I)  Soar  V.  Foster,  4  K.  &  J.  152. 

{m)  Eider  v.  Kidder,  10  Ves.  360. 

(w)  Tucker  v.  Burrou-,  2  H.  &  M. 
515  ;  but  see  Beck  ford  v.  Beckford,  LofFt, 
490. 

(«)  Tlie  doctrine  as  to  donationes  mortis 
causa  is  derived  from  the  civil  law. 
' '  Mortis  causfi  donatio  est  quae  pro])tor 
mortis  fit  suspicionem  ;  cum  (piis  ila 
donat.   ut  si   (piid  liumanitus   ci   couti- 


96 


THE  MODERN  LAW  OF  PERSONAL  PROPERTY. 


Chap.  VI.  templation  of  liis  death  from  an  existing^  illness  (p).  The  donor 
must  intend  the  gift  to  be  absolute  af_tcr_liis  death,  and  must  not 
retain  any  dominion  or  conti-ol  over  the  thing  given  (g).  It  is 
subject  to  a  condition  (which  may  be  express  or  implied)  that 
the  thing  given  [shall  Ibe  returned  to  the  donor  if  he  recovers  (/•), 
and  is  revoked  by  the  deatli  of  the  donee^in  the  lifetime  of  the 
donor  (s),  or  by  the  tiling  given  being  returned  to  the  donor  {t), 
and  is  subiect  to  the  donor's  debts  (u).  A  donatio  mortis  causa 
may  be  made  for  a  particular  purpose  or  subject  to  a  trust  jl^a;). 
A  gift  which  is  intended  to  be  an  unconditional  gift  inter  vivos 
cannot  take  effect  as  a  donatio  mortis  causa  (y). 

The  form  of  a  will  of  personalty  made  before  tJie  Wills  Act  (z) 
came  into  operation  was  immaterial,  so  that  an  instrument  of  any 
nature  intended  to  operate  after  a  man's  death  might  be  admitted 
to  probate  (a) .  The  consequence  w^as  that  where  a  man  made  a  gift 
by  writing  to  take  effect  after  his  death,  it  took  effect,  if  it  took 
effect  at  all,  as  a  legacy,  not  as  a  donatio  mortis  causa.  The 
consequence  might  be  different  if  in  addition  to  the  instrument 
there  was  delivery.  The  rule  that  a  donatio  mortis  causa  cannot 
be  made  by  writing  appears  not  to  have  been  altered  by  the 
Wills  Act  (6). 

A  donatio  mortis  causa  cannot  be  made  by  mere  words  (c) .  It 
can  only  be  made  effectual  by  delivery  {d) .     This  does  not  mean 


Delivery 
necessary 


ftAjA  r  J►^JJV^x^, 


gisset,  haberet  is  qui  accepit :  sin  antem 
supervixisset,  qui  donavit,  reciperet : 
vel  si  eum  donationis  pcenituisset :  aut 
prior  decesserit  is,  cui  donatiim  sit:  " 
Just.  Instit.  II.  7,  1.  See  Ward  v. 
Turnn;  1  W.  &  T.  L.  C.  413,  and  notes. 

{p)  Dufficld  V.  Elu-es,  1  Bli.  N.  S.  530  ; 
Tate  T.  Bilbert,  2Yea.  jun.  121  ;  2  R.  R. 
175  ;  4  Bro.  C.  C.  290  ;  Cosnahun  v. 
Grice,  15  Moo.  P.  C.  215. 

[q)  Solicitor  to  the  Treasury  v.  Lewis, 
[1000]  2  Ch.  812  ;  Ee  Johnsm,  92  L.  T. 
3-57. 

(/•)  Tate  V.  Eilbert,  supra;  Hedges  v. 
Hedges,  Pre.  Cli.  269  ;  Gilb.  12  ;  2 
Vem.  615 ;  Ashtoti  v.  Dawson,  2  Coll. 
363,  n. ;  Staniland  v.  Willott,  3  Mac.  & 
G.  664. 

(s)   Tate  V.  Hdbert,  2  Vcs.  jun.  p.  120. 

(t)   Ward  V.  Turner,  2  Ves.  sen.  p.  433. 

(m)  Smith    V.    Cascn,    cited    Lrury   v. 


Smith,  1  P.  Wms.  406,  n.  ;  Tate  v. 
Lcithead,  Kay,  659  ;  Ward  v.  Turner, 
s»p. 

{x)  Blount  V.  Burrow,  4  Bro.  C.  C.  73  ; 
Hills  V.  Hills,  8  M.  &  W.  401  ;  58 
R.  R.  746 ;  Dunne  v.  Bogd,  8  It.  Rep. 
Eq.  609. 

(y)  Edwards  v.  Jones,  1  My.  &  Cr. 
226  ;  43  R.  R.  178  ;  Iteddel  v.  Duhree, 
10  Sim.  244  ;  51  R.  R.  233 ;  ante, 
p.  84. 

(s)  7  Will.  4  &  1  Vict.  o.  26. 

(«)  See  the  cases  collected,  Williams 
on  Executors,  Pt.  i.,  Bk.  ii.,  Chap  ii., 
s.  3. 

{b)  7  Will.  4  &  1  Vict.  c.  26. 

(c)  Per  Loughborough,  C,  Tate  v. 
Hubert,  sup. 

(d)  Ward  v.  Turner,  2  Ves.  sen.  431  ; 
1  W.  &  T.  L.  C.  413  ;  Btinn  v.  Markham,. 
7  Taunt.  224  :   17  R.  R.  497. 
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that  the  delivery  must  be  such  as  to  confer  a  legal  title  on  the  Chap.  VI. 
donee,  for  in  some  cases  the  delivery  of  a  document  of  title,, 
which  does  not  pass  a  legal  interest,  is  held  to  confer  an  equitable 
interest  on  the  donee,  and  the  right  to  the  assistance  of  the  Court 
to  make  his  title  complete  after  the  death  of  the  donor  (e).  The 
delivery  may  be  made  to  the  donee  or  to  a  bailee  for  him  (/) ;  but 
delivir\'  to  the  ayout  of  the  donor,  with  directions  to  deliver  to 
the  doneo  after  the  death  of  the  donor,  is  not  sufiicient  (p-) .  There 
may,  however,  be  a  good  donatio  jnortis  rausd  of  a  thing  which 
has  been  previously  ^delivered  for  a  different  [aupo-e  li  .  Delivery 
of  the  key  of  a  safe  in  which  bonds  were  kept  was  held  to  effec- 
tuate a  donatio  mortis  causa  of  the  bonds  (^) . 

Delivery  of  a  negotiable  instrument  to  the  donee  is  sufficient  (/j),  Negotiable 

■  p  .,  .         .     -,  ,.  -T  1/7N  instruments, 

even  ii  it  requires  indorsement  and  is  not  indorsed  (/). 

A  donatio  of  a  cheque  drawn  by  the  donor  is  ineffectual  unless 
it  be  cashed  (m)  or  dealt  with  for  value  (n)  in  his  lifetime. 

Delivery  of  the  instrument  creating  a  chose  in  action,  such  as 
a  deposit  note  (o),  is  sufficient,  and  after  the  death  of  the  donor 
the  donee  can  sue  in  the  name  of  his  executors  (p) .  The  same  rule 
has  been  applied  to  the  delivery  of  a  receipt  which  was  the  evi- 
dence of  a  loan  (g),  and  of  a  Post  Office  Savings  Bank  deposit 
book  (r) . 

Delivery  up  of  a  mortgage  deed  to  the  mortgagor,  as  a  donatio 
mortis  causa,  was  held  to  be  effectual  to  extinguish  the  mortgage 
debt,'  and  the  heir  and  executor  of  the  mortgagee  were  held  bound 
to  give  effect  to  it  (s) . 


{e)  Buffield  v.  Elwes,  1  Bli.  N.  S.  530  ;  (m)  RolU  v.  Pearce,  5  Ch.  D.  730.   Deal- 

30  E,.  R.  69 ;  Be  Billon,  44  Ch.  D.  76.  ing  with    the  cheque  for  vahie  would 

(/)  Powel  V.  Cleaver,  2  Bro.  C.  C.  499.  seem  to  be  the  same  thing  as  cashing  it 

(<7)  Powell  V.  Hellicar,  26  Beav.  261  ;  at  the  donor's  bank  ;  the  money  would 

Farquharson  v.  Cave,  2  Coll.  356.  remain  subject  to  the  condition. 

(A)  Cain  V.  Moore,  [1896]  2  Q.  B.  283.  (o)  Re  Dillon,   44   Ch.  D.  76 ;  Hudson 

(t)  Mustapha  v.  Wedlake,  1891,  W.  N.  v.  Spencer,  [1910]  2  Ch.  285  ;  Re  Hudson, 

201.  [1911]  1  Ch.  206. 

{k)  Pouel  V.  Cleaver,  2  Bro.  C.  C.  500  ;  (p)  Snellgrove  v.   Baihj,  3  Atk.  214  ; 

Miller  v.  Miller,  3  P.  Wms.  356.  Gardner  v.  Parker,  3  Mad.  184  ;   18  R.  R. 

{I)   Veal  V.    Veal,.  21  Beav.   303;    Re  213;  Amis  v.  TFtW,  33  Beav.  619 ;    Witt 

Mead,  15^  Ch.  D.  651  ;   Cle7ne7it  v.  Chees-  v.  Amis,  1  B.  &  S.  109. 

man,  27  Ch.  D.  631.  [q)  Moore  v.  Barton,  4  De  G.  &  Sm. 

(w)  Utuilt   V.   Kay,   6   Eq.   198  ;    Re  517. 

Mead,    15^ Ch.  D.    651  ;    Re  Beaumont,  (r)  Re  Weston,  [1902]   1   Ch.  680  ;  Re 

[1902]   1   Ch.  889 ;  Re  Bavis,  86  L.  T.  Andrews,  [1902]  2  Ch.  394. 

889.     See  Byles  on  Bills,  205.  («)  Buffield  v.  Hicks,  1  Dow  &  CI.  1  ; 

G.P.P.  7 
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Chap.  VI.  It  has  been  held  that  bank  shares,  railway  stock,  consols,  and 
building  society  shares  cannot  be  the  subject  of  donatio  mortis 
causa  {t). 

It  is  now  settled  that  there  is  no  rule  which  requires  that  the 
evidence  of  a  person  making  a  claim  against  the  estate  of  a 
deceased  must  be  corroborated,  though  such  evidence  ought  to 
Ix^  very  carefully  sifted  {u) . 


S.C.,  T)?/^^/^  V.  J/m-m,  1  Bli.  N.S.  497;  680;    Be   Andrews,    [1902]   2   Ch.    394. 

30  R.  R.  69 ;  see  Ee  Dillon,  sup.  For  other  cases  as  to  what  can  be  the 
{t)  Lambert  v.  Overtmt,  13  W.  R.  227  ;  subject  of  donatio  mortis  causd,  see  1  W. 

^foore  V.  Moore,  18  Eq.  474.     The  effect  &  T.  L.  C.  413. 

of  giving  a  power  of  attorney  to  transfer  («)  He  Dillon,  sup.  ;  lie  Garnet t,  31  Ch. 

stock  is   doubtful;    Kiddell  v.  Farnell,  B.  I  ;  lie  Applebee,  [1891]  3  Ch.  422; 

26  L.  J.  Ch.    818  ;  Peckham  v.    Taylor,  Eyre  v.   Wynne  Mackenzie,  [1894]    1    Ch. 

31  Beav.  250  ;  Re  Weston,  [1902]  1  Ch.  225. 
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BILLS  OF  SALE. 


A  BILL  OF  SALE,  in  its  ordinary  popular  meaning,  is  a  docu-   Chap.  VII. 
ment  whereby  the  legal  property  in  chattels  is  transferred  to  a 
person  who  lends  money  upon  the  security  thereof,  when  the  pos- 
session does  not  pass;  but  the  term  "  bill  of  sale  "  properly  denotes 
any  instrument  whereby  the  property  in  chattels  is  tran.sferred, 
whether  absolutely  or  by  way  of  mortgage  (a) ;  and,  where  there 
is  valuable  consideration  for  the  transfer,  the  instrument  need 
not  be  a  deed  (&).    A  mortgage  of  chattels  is  to  be  distinguished  Mortgage 
from  a  pledge  or  pawn;  under  the  latter  the  possession  ^  given  distingu^hed. 
to  the  person  who  lends  money  on  the  chattels  (a) . 

Where  the  bill  of  sale  is  by  way  of  mortgage,  the  property 
passes  to  the  grantee  subject  (either^to  a  condid^^jnaking  the 
transfer  void  on  performance  of  the  condition,  as  by  the  payment 
of  money,  '^  to  a  proviso  entitling  the  grantor  to  redeepa.  the 
propertj'  by  such  payment,  and  thereupon  to  have  it  reconveyed 
to  him. 

Personal  property  in  general  passes  by  delivery  of  possession  (c),  Apparent 
and  the  possession  of  such  property  is  an  apparent  indication  of  possesHion. 
ownership.     If  a  purchaser  or  mortgagee  of  chattels  allows  them 
to  remain  in  the  possession  of  the  vendor  or  mortgagor,  the  latter 
is  enabled  to  appear  to  the  world  at  large  as  the  owner  of  tlie 
property,  and  to  obtain  credit  as  such  (d);  and  on  this  ground  it 
Avas  held  in  many  cases  that  transactions    were    fraudulent    as 
against  creditors,  by  virtue  of  the  statute  13  Eliz.c.  5  (e).     That  13  Eliz.  c.  5. 
Act  avoids,  as  against  creditors,  any  alienation  of  lands,  goods,  or 
chattels  made  with  intent  to  delay,  hinder,  or  defraud  creditors; 


(«)  Mills  V.  C'harlesivorlh,  25  Q.  B.  D.  (c)  Ante,  pp.  15,  42. 

421,  424;  [1892]  A.  C.  231  ;   Grit/ff  v.  {d)  See  per  riuiner,  M.R.,  Dearie  v. 

Xational,    ^c.    Co.,   [1891]    3    Ch.    206.  7/«//,  3  Rush.  22  ;  27  K.  R.  1. 

Ante,  p.  42.  (c)  Made  perpetual  by  29  Eliz.  <;.  (3  ; 

(4)  Flory  v.  Benntj,  7  Ex.  581.  Twy tie's  Case,  3  Rop.  80  ;   1  Sin.  L.  C.  1. 

7(2) 
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Chap.  VII.  but  tlie  Act  Joes  not  affect  bond  fide  purchasers  for  value  without 
notice  (/) . 

It  is,  however,  now  settled  law  that  the  retention  of  po>jsessh>n  by 
the  grantor  of  chattels  is  only  evidence  qf_fraud^aud  no^  conclusive 
proof  of  it  (g):  and  there  is  this  distinction  to  be  observed  between 
abeoFu to  sales  and  mortgages, /that,  on  an  absolute  sale,  the 
retention  of  possession  by  the  vendor  is  prima  facie  inconsistent 
with  the  nature  of  the  transaction;  whereas  retention  of  possession 
by  a  mortgagor  is  consistent  with  a  transaction  of  mortgage  (h) . 
It  is  sullicient  for  the  security  of  a  mortgagee  that  he  should  have  a 
right  to  take  possession  of  the  mortgaged  property  upon  default 
made  by  the  mortgagor  in  performing  his  obligations  under  the 
bill  of  sale;  and  it  was  usual  in  mortgage  bills  of  sale  to 
provide  expressly  that  until  default  the  mortgagor  should  remain 
in  possession. 

If  a  transfer  of  chattels  was  made  bond  fide,  and  was  not  a 
contrivance  to  defraud  creditors,  it  was  unimpeachable  under 
the  13  Eliz.  c.  5,  even  where  the  transaction  was  secret  and  the 
grantor  remained  in  possession  of  the  chattels  and  Speared  to 
the  world  to  be  their  owner.  Persons  were  thus  enabled  "to 
obtain  fictitious  credit,  which  their  real  circumstances  did  not 
w:iiiant,  by  retaining  apparent  possession  of  goods,  the  owner- 
ship of  which  they  had  parted  wath  to  others,  but  which  appeared 
to  be  really  their  own  by  remaining  in  their  possession — a  course 
of  proceeding  calculated  to  prejudice  the  honest  creditor "  (^) . 
Where  a  debtor  became  bankrupt  or  insolvent,  a  remedy  was 
provided  by  successive  Bankruptcy  Acts,  which,  in  such  cases, 
have  made  available,  for  the  benefit  of  the  debtor's  creditors 
generalh\  [all  goods  which  were  in  his  "possession,  order,  or 
disposition,"  in  his  trade  or  business,  at  the  commencement  of 
the  bankruptcy,  by  the  consent  or  permission  of  the  true  owner, 
a  term  which  was  construed  to  include  a  mortgagee  (Jc),  and  of 
which  the  debtor  w^as  reputed  owner  (Z). 


Secret  aliena 
tions  of 
chattels. 


Reputed 
o'VNiicrship 
under  Bank- 
ruptcy Acts. 


(/)  See  M.  L.  R.  P.  pp.  56,  et  seq. 

ig)  Martindale  v.  Booth,  3  B.  &  Ad. 
498  ;  37  R.  R.  485. 

(h)  See  per  Buller,  J.,  Edwards  v. 
Sarben,  2  T.  R.  587,  595  ;  1  R.  R.  548 ; 
Cook  V.  Walker,  3  "W.  R.  357. 

(»)  Per  Cockbum,  C.J.,  Brantom  v. 
Griffits,  2  C.  P.  D.  212,  214. 


{k)  Ryall  v.  Roivles,  1  Ves.  sen.  348 ; 
S.  C,  1  W.  &  T.  L.  C.  98.  See  post, 
Chap.  XVIII. 

[l)  Bankruptcy  Act,  1883,  46  &  47 
Vict.  c.  52,  s.  44  (iii.).  See  per  Lord 
Fitzgerald,  in  Colonial  Bank  y.  Whinney, 
11  App.  Cas.  442.  See  also  2  Vaizey 
on  Settlements,  ch.  22,  s.  5. 
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But,  except  as  above  mentioned,  the   danger    to   creditors   of   Chap.  VII. 
transfers  of   the   property  in  personal  chattels  by  secret  bills  of  Object  of 
sale  was  not  provided  against  until  the  year  1854,  when  the  first  ^^^^  °*  ^^^® 
Bills  of  Sale  Act  (m)  was  passed,   the  object  being  to  destroy  ^=^' 
the  secrecy  of  such  transactions  by  requiring  bills  of  sale  to  be 
recorded  in  a  register,  open  to  inspection  on  payment  of  a  small 
fee,  and  by  providing  that,  unless  so  registered,  they  should  be 
void  as  against  the  general  creditors  on  the  bankruptcy  or  insol- 
vency of  the  grantor  and  as  against  his  execution  creditors . 

Lord  Blackburn  has  given  the  following  account  of  the  causes 
which  led  to  tlie  enactments  known  as  the  Bills  of  Sale  Acts  {n):  — 

"  At  common  law,  a  manjnight  take  a  security^upon^-oods  without 
carrying  away^~nie~gooHs  or  taking  possession  of  them;  he  might 
take  a  sale  of  them  out  and  out,  and  he  might  take  the  legal  pro- 
perty in  them  subject  t:0  the  power  to  redeem  them  (what  is  commonly 
called  a  morto-age)  without  taking  possession^  of^  them.  The  Jaw  on 
the  subject  will  be  foimd!  in  Twynes  Case  {6),  and  the  notes  upon 
Tivynes  Case  (p).  But  this  rule  got  established,  that  when  the  goods 
were  not  taken  away  but  Avere  left  in  the  hands  of  the  man  who  had 
had  them  previously,  that  which  had  been  thought  before  to  make 
the  transaction  void  was  really  no  more  than  evidence  to  go  to  the 
jury  of  fraud;  and  if  a  man  came  forward  suddenly,  when  there  was 
an  execution,  for  instance,  issued  against  the  person  in  possession  of 
the  goods,  and  said,  '  At  an  antecedent  time  I  had  a  security  upon 
these  goods,  and  I  left  them  in  the  possession  of  the  debtor  all  that 
time,'  the  not  having  taken  possession  was  evidence  that  the  thing 
M'as  a  sham;  it  was  not  conclusive;  it  was  not  a  matter  of  law;  but 
it  was  evidence  that  the  thing  was  a  sham.  Upon  that  two  evils 
arose,  and  very  important  ones  they  were.  In  the  first  place,  it 
often  happened  that  there  was  really  a  sham  put  up  to  endeavour  to 
defeat  a  man,  and  there  was  a  great  quantity  of  perjury,  of  fighting 
and  expense,  before  it  was  proved  to  be  a  sham.  That  was  a  great 
evil.  The  other  was  that  there  were  real  honest  transactions  which 
were  asserted  to  be  shams  when  they  Avere  not,  and  in  those  cases 
there  was  apt  to  be  much  perjury  and  great  expense  before  it  was 
decided.  For  those  reasons  it  was  thought,  and  reasonably  and 
properly  so,  that  it  was  desirable  to  put  a  stop  to  this.  That  was  the 
beginning  of  the  series  of  Bills  of  Sale  Acts,  the  first  of  which  was 
passed  in  1854." 

The  preamble  of  the   Bills  of   Sale   Act,  1854  (m),  sets  forth  Bills  of  Sale 
that  "frauds, are  frec[uently  committed  upon  creditors  by  secret  ^^^'  ^^^^- 
bills  of  sale  of  personal  chattels,  whereby  persons  are    enabled 
to  keep  up  the  appearance  of  being  in  good  circumstances  and 


(»«)  17  &  18  Vict.  c.  36.  {o)  3  Rep.  80. 

{«)   Cookson  V.  Swire,  9  App.  Cuh.  GG4.  ( /;)    1  Sm.  L.  C.  10. 
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Chap.  VII.  possessed  of  property,  and  the  grantees  or  holders  of  such  bills 
of  sale  have  the  power  of  taking  possession  of  the  property  of 
such  persons,  to  tlio  exclusion  of    the  rest  of  their    creditors." 

The  Act  tlien  proceeded  to  enact  that  every  bill  of  sale  (q)  of 
personal  chattels  (5),  whether  absolute  or  conditional, fwherebv  the 
^iuitec  or  holder  should  have  power  to  seize  or  take  possession  of 
any  property  compriscnl  therein,  should  be  registered^  ;ii  the 
manner  mentioned  in  the  Act  witliin  twent}  -uue  days  after  the 
making  or  giving  of  the  bill  of  sale;  and,  il'  not,  s(j  ie_;i>iered, 
should  be  void  as  a^uinst  the  grantor's  assignee-  in  liankruptcj 
or  insolvency,  and  as  against  the  assignees  under  any  a-s!giinient, 
for  the  benefit  of  his  creditors,  and  as  against  all  sherih's  oiHccrs 
and  other  persons  seizing  the  effects  in  execution  of  any  process 
against  the  grantor,  so  far  as  regarded  personal  chattels  in  the 
possession  or  apparent  possession  of  the  grantor.  By  an 
anT^'i'l-'ic-  Act  of  1866  (r),  the  registration  was  required  to  be 
re:.  .  !'iy  livu  years. 

The  Acts  of  1854  and  1866  were  repealed  in  1878,  and  the 
law  now  in  force  is  contained  in  the  Bills  of  Sale  Acts,  1878, 
1882,  1890  and  1891  (s). 

These  Acts  relate  only  to  "personal chattels,"  which  expression, 
according  to  the  Act  of  1878  (t),  means — 

"  Goods,  furniture,  and  other  artieles  capatble  of  complete  transfer 
by  delivery,  and  (when  separately  1  ^/ 1  assigned  or  charged)  fixtures 
and  growing  crops. "^ 

But  does  not  include  (x) : — 

"  Chattel  interests  in  real  estate,  nor  fixtures  (except  trade 
machinery  as  hereinafter  defined),  when  assigned  together  with  a 
freehold  or  leasehold  interest  in  any  land  or  building  to  which 
they  are  affixed,  nor  g^o^ying  crops  when  assigned  together  with  any 
interest  in  the  laud  on  which  they  grow,  nor  shares  or  interests  in  the 
stock,  funds,  or  securities  of  any  government,  or  in  the  capital  or 
property  of  incorporated  or  joint  stork   lonipanies,  nor  choses  in 


BiUs  of  Sale 
Acts,  1878, 
1882,  as  to 
' '  personal 
chattels." 


Definition  of 
"  personal 
chattels." 


Property 
exempted 
from  Act. 


(q)  These  terms  are  defined  by  sect.  7 
of  the  Act. 

(r)  29  &  30  Vict.  c.  96. 

(»)  41  &  42  Vict.  c.  31  :  45  &  46  Vict. 
c.  43  ;  53  &  54  Vict.  n.  53  ;  54  &  55  Vict. 
0.  35.  As  to  the  sale  under  a  bill  of 
sale  of  crops,  manure,  &cc.,  on  lands  in 
lease,  see  56  Geo.  3,  c.  50,  s.  11. 

(0  41   &  42  Vict.  c.  31,  s.  4.     Ships 


are  not  within  the  Act,  post,  p.  117. 

(«)  See  B.  7  ;  Roberts  v.  Roberts,  13 
Q.  B.  D.  794,  806  ;  Re  Armytage,  14  Ch. 
D.  379;  Re  Yates,  38  Ch.  D.  112; 
Climpson  V.  Coles,  23  Q.  B.  D.  405; 
Small  V.  Nat.  Prov.  Bank,  [1894]  1  Ch. 
686  :  Re  Brooke,  [1894]  2  Ch.  600  ;  Johns 
V.  Ware,  [1899]  1  Ch.  359. 

{x)  S.  4. 
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action  (y),  nor  any  stock  or  j^-oduce  upon  any  farin  or  lands  which    Chap.  VII. 

by  virtue  of    any  covenant  or  agreement    or  of    the  custom    of    the 

country  ought  not  to  be  removed  from  any  farm  where  the  same  are 
at  the  time  of  making  or  giving  of  such  bill  of  sale." 

"Trade  machinery  "  is  personal  chattels  for  the  purposes  of  the  Trade 
Act,  and  means  "  the  machinery  used  in  or  attached  to  any  factory 
or  workshop,"  with  oertain  specified  exceptions  (z).     There  is  also 
a  full  definition  of  "factory  or  workshop"  {z). 

The  Act  of  1878  applies  to  "  everj^  bill  of  sale   .    .    .  whereby  Bills  of  sale 
ttfejiolder  has  power,  cither  with  or  without  notice,  and  either  ^t^^^ct. 
immediately  or  at  any  future  time,  to  seize  or  take  possession  of 
any  personal  chattels  comprised  in  or  made  subject"  thereto  (a). 

The  expression  "bill  of  sale"  is  defined  by  the  Act  of  1878  (b) 
for  the  purposes  of  that  Act;  and  the  same  definition  is 
incorporated  in  the  Act  of  1882,  subject  to  the  qualification 
that  the  latter  Act  does  not  apply  to  bills  of  sale  "  given  otlier- 
wise  than  by  way  of  security  for  the  payment  of  money"  (c). 
It  includes  {d):  — 

"Assignments,  transfers,  declarations  of  trust  without  transfer,  "Billofsale" 
inventories  of  goods  Avith  receipt  thereto  attached,  or  receipts  for  defined, 
purchase  moneys  of  goods,  and  other  assurances  of  personal  chattels, 
and  also  powers  of  attorney,  authorities,  or  licences  to  take  posses- 
sion of  personal  chattels  as  security  for  any  debt,  and  also  any 
agreement  (e),  whether  intended  or  not  to  be  followed  by  the  execu- 
tion of  any  other  instrument,  by  which  a  right  in  equity  to  any 
personal  chattels,  or  to  any  charge  or  security  thereon,  shall  be 
conferred." 

The  following  documents  are  excluded  from  both  Acts  (/), 
namely :  — 

"  Assignments  for  the  benefit  of  the  creditors  of  the  person  making  Documents 

or  eriving  the  same  (a),  marriage  settlements  (h),  transfers  or  as-  excluded        ' 
^  ^  ^^■^  ^  ^    ^  from  Bills  of 


Sale  Acts. 


(y)  Ee  Thymic,  [1911]  1  Ch.  282.  Ex.  D.  47  ;  Hadletj  v.  Beedom,  [1895]  1 

(s)  41  &  42  Vict.  c.  31,  s.  5.  Q.  B.  646. 

ia)  lb.  8.  3.  [h)  This  includes  informal  ante-nuptial 
{h)  lb.  s.  4.  agreements  for  a  settlement ;    Wenman 
(c)  45  &  46  Vict.  c.  43,  s.  3.  v.  Lyon,  [1891]  1  Q.  B.  634,  2  Id.  192  ; 
id)  41  &  42  Vict.  c.  31,  s.  4.  and  a  conveyance  of  chattels  made  in 
(e)  Not    being    a    parol    agreement ;  pursuance  of  a  covenant  to  settle  after- 
Ex  p.  Eauxwcll,  23   Ch.  D.   626.     See  acquired  property  contained  in  nu  ante- 
also /arris  v.  ./(/>tw,  69  L.  T.  412.  nuptial  settlement;    Re  Rcis,    [1904]   2 
(/)  41  &  42  Vict.  c.  31,  s.  4  ;  45  &  46  K.  B.  760  ;   but  a  post-nuptial  settle- 
Vict.  c.  43,  8.  3.  ment   miist    be   registered  ;     Asldon    v. 

[g)  I.e.,  of  all  the  creditors  ;  Boldero  Blackshaw,  9  Eq.  510. 
V.  London   and    IFcsiiiiiniiter  Loan   Co.,  5 
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Chap.  VII.    .•^igniiiouts  of  any  .ship  or  vossiel  or  any  share  thereof  (i),  transfers  of 

goods  in  the  ordinary  course  of  business  of  any  trade  or  calling, 

bills  of  sale  of  goods  in  foreign  parts  or  at  sea,  bills  of  lading,  India 
wanants,  warehouse  keepers'  certificates,  warrants  or  orders  for  the 
delivery  of  goods  (^k),  or  any  other  documents  (I)  used  in  the  ordi- 
nary course  of  business  as  proof  of  the  possession  or  control  of 
goods,  or  authorizing  or  purporting  to  authorize,  either  by  indorse- 
ment or  by  delivery,  the  possessor  of  such  document  to  transfer  or 
HM-eive  goods  thereby  represented." 

And  {mj 

'■  An  instrument  charging  or  creating  any  security  on  or  declaring 
trusts  of  imported  goods  given  or  executed  at  any  time  prior  to  their 
deposit  in  a  warehouse,  factory,  or  store,  or  to  their  being  re-shipped 
for  export,  or  delivered  to  a  purchaser  not  being  the  person  giving  or 
executino-  such  instrument." 


Attornment 
clauses  and 
powers  of 
distress. 


What  consti- 
tutes a  bill  of 
sale. 


The  Act  of  1878  furtlier  provides  (w)  that  every  attornment, 
instrument,  or  agreement  (not  being  a  mining  lease  (o))  Avhereby 
a  power  of  distress  is  given  by  way  of  security  for  any  debt  or 
advance,  and  w^hereby  any  rent  is  made  payable  as  a  mode  of 
providing  for  pnvment  of  interest  on  such  debt  or  advance,  shall 
be  deemed  to  br  a  bill  ol'  sale,  within  the  meaning  of  the  Act,  of 
auv  personal  chattels  which  may  be  seized  or  taken  under  such 
power  of  distress  (p) .  This  provision  does  not,  however,  extend 
"  to  any  mortgage  of  any  estate  or  interest  in  any  land  .  .  . 
which  tlie  mortgagee,  being  in  possession,  shall  have  demised  to 
his  mortgagor  as  his  tenant  at  a  fair  and  reasonable  rent"  (w). 
It  does  not  a.pply  to  the  landlord's  power  of  distraining  for  rent 
under  an  ordinary  lease  (q) ;  but  it  does  apply  to  an  attornment 
clause  in  a  mortgage  of  real  property  (r),  though  it  does  not 
render  tlie  clause  void  so  as  to  destroy  the  relation  of  landlord 
and  tenant  created  thereby  (r) . 

A  document,  to  be  a  bill  of  sale  to  which  the  Acts  apply,  must 
be  a  document  on  which  the  title  of  the  transferee  of  the  chattels 


(i)  Oapp  V.  Bond,  19  Q.  B.  D.  200. 

[k)  Grigg  v.  National,  ^-c.  Co.,  [1891] 
3  Ch.  206. 

(/)  Re  HamiVon,  Young  S;  Co.,  [1905] 
2  K.  B.  772. 

(«/)  The  Bills  of  Sale  Act,  1891  (oi  & 
55  Vict.  c.  35),  amending  the  Bills  of 
Sale  Act,  1890  (53  &  54  Vict.  c.  53). 
See  He  Hamilton,  Young  ^  Co.,  sup. 

(«)  41  &  42  Vict.  c.  31,  s.  6. 


(o)  See  ReRoundu-ood  Co.,  [1897]  1  Ch. 
373. 

[p)  See  Pulbrook  v.  Ashbij,  56  L.  J. 
Q.  B.  376;  Stevens  v.  Marston,  60  Id. 
192  ;  Re  Roundwood  Co.,  sup. 

[q)  Re  WiUis,  21  Q.  B.  D.  884,  394; 
Re  Roundwcod  Co.,  sup. 

(r)  Mumford  v.  Collier,  26  Q.  B.  D. 
279;  Green  v.  Marsh,  [1892]  2  Q.  B. 
330.  See  form  and  note  in  2  K.  &  E. 
67  :  and  also  34  S.  J.  704,  710. 
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depends,  that  is,  one  by  which  it  is  intended  that  the  ownership  Chap.  "VII. 
shall  be  practically  changed  or  a  right  to  take  possession  con- 
ferred (s).  The  fact  that  the  whole  transaction  is  reduced  into 
writing  does  not  of  itself  make  the  document  a  bill  of  sale  so  as 
to  avoid  the  transaction,  though  under  such  circumstances  it  may 
be  necessary  to  produce  tlie  document  in  order  to  prove  the  trans- 
action (s) .  If  the  title  of  the  transferee  is  by  virtue  of  the  trans- 
action,  and  not  under  the  doc-ument,  the  document  Jsnot  a  bill  of 
sale  (s) . 

An  agreement,  in  an  ordinary  building  contract,  that  all  build- 
ing and  other  materials  brought  by  the  builder  upon  the  land  shall 
become  the  property  of  the  landowner,  is  not  a  bill  of  sale  {u) ; 
but  a  mortgage  of  land  and  buildings  in  course  of  erection 
thereon,  which  gives  the  mortgagee  power,  on  default  by  the  mort- 
gagor, to  seize  and  sell  materials,  is  a  bill  of  sale  {x) . 

The  Acts  relate  to  assurances,  assignments,  or  rights  to  seize  Hire- 
given   or   conferred   by  the  person   who   owns   the  property  (?/).  a^gements 
Therefore  a  hire-purchase  agreement,  under  which  the  property 
ijQ  the_goods  does  not  pass  until  final  jjaymcnt  and  the  seller  has  a 
right  to  retake  possession  on  default  in  payment,  is  not  a  bill^ 
of  sale  (y) .     Where,  however,  the  owner  of  goods  purports  to 
sell  or  assign  them  to  another,  and  then  enters  into  a  hire-purchase 
agi'eement  under  which  the  goods  are  again  to  become  his  pro- 
perty on  payment  of  the  agreed  amount,  the  Court  will  inquire 
into  the  real  nature  of  the  transaction  and  decide  accordingly 
whether  the  document  is  or  is  not  a  bill  of  sale  (z) . 

Every  bill  of  sale  to  which  tlie  Acts  apply  must  be  duly  attested  Attestation, 
and  registered  (a) .     In  the  case  of  bills  of  sale  under  the  Act  of 
1878,  the  attestation  must  be  by  a  solicitor,  and  it  must  state 
that,  before  the  execution  of  the  bill  of  sale,  its  effect  wa,s  explained 


(s)  Ex  p.  Hubbard,  17   Q.  B.  D.  690  ;  (m)  Heeves  v.  Harlow,  12  Q.  B.  D.  436. 

North   Central  Co.  v.  3L  S.  #  Z.  li.  Co.,  (^j  Climpsony.  Coles,  23  Q.  B.  D.  465. 

35   Ch.   D.    191;    13   App.    Cas.    554;  ^^^  McEntire  v.  Crossley,  im5-]  A.  C. 

Mills  V.  Charlem-orth,  [1892]  A.  C.  231  ;  ^^^     ^^       Crawcour,  9  Ch.  D.  419. 

Matnmy  v.  Margrett,  [1894]  2  Q.  B.  18  ;  ,  ,    „    _                1   -^  ^            „   ,  „ 

Morris..  JJellelJipo,   [1892]   2    Ch.  (~~)  ^^  ^f^^''^'  «•  «•  ^-  ^^ !   ^^«<^eU 

352;  Mellor  v.   Maas,   [iL]   1   K.   B.  ^  ^^^ '  ^'^''^  '  ^-  ^-  '''''  ^-^'^^ 

ooc      TT    J-          n  J          rmorn  ^vr^  "^-   Toivcr  Co.,  Id.  638;  Mellor  v.  Maas, 
226  ;  Eopk^ns  v.  ^.«^,..«  [1906]  1  K.  B. 

«90 ;    tr.   E.  R.    Co.  v.   Lord's    Trustee,  •-         -• 

[1909]  A.  C.  109.  (^')  4^  ^  ■*-  ^'^^^-  c.  31,  s.  8 ;  45  &  46 

Vict.  c.  43,  s.  8. 
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Chap.  VII.  to  tlio  grantor  by  the  solicitor  (b).  This  provision  as  to  attesta- 
tiou  has  been  re£eaj.ed,  by  tlie  Act  of  1882,  as  to  bills  of  sale 
given  as  security  for/the  payment  of  money  (c),  but  still  applies 
to  all  bills  of  sale  which  arc  witliin  the  Act  of  1878  and  not  within 
that  of  1882  (d).  Bills  of  sale  within  the  Act  of  1882  must  be 
attested  by  a  credible  witness  not  a  party  thereto  (e). 

Registration.  llegistration  is  effected  by  presenting  to  the  Registrar,  at  tlie 
Central  Office  of  the  Supreme  Court,  the  bill  of  sale,  together  with 
a  true  copy  (/)  thereof  and  an  affidavit  of  the  time  of  the  bill 
being  made  or  given,  and  of  its  due  execution  and  attestation,  and 
a  description  of  the  residence  and  occupation  of  the  grantor  and  of 
every  attesting  witness,  and  by  filing  with  him  the  copy  and 
affidavit  {g) .  This  must  be  done  within  seven  daj's  of  the  execu- 
tion thereof,  or,  if  executed  out  of  England,  within  seven  days 
of  the  time  at  which  it  would  in  ordinary  course  arrive  in  England 
if  posted  immediately  after  execution  (h) .  The  registration  must 
be  renewed  once  at  least  every  five  years  or  it  will  become  void  (i) . 
A  transfer  or  assignment  of  a  registered  bill  need  not  be  regis- 
tered (k) .  If,  by  inadvertence,  a  bill  of  sale  is  not  duly  regis- 
tered or  re-registered,  a  judge  of  the  High  Court  may  extend  the 
time  for  registration  or  order  the  registration  to  be  amended, 
but  not  so  as  to  affect  the  vested  rights  of  third  parties  (1).  When 
the  grantee  of  a  bill  of  sale  which  has  been  duly  registered  has 
himself  given  a  bill  of  sale  in  respect  of  the  same  goods,  and  this 
bill  of  sale  is  duly  registered,  it  is  not  necessary  in  order  to 
protect  the  title  of  the  grantee  under  the  second  bill  of  sale  to 
re-register  the  original  bill  of  sale  at  the  expiration  of  live 
years  (m) .  Priority  is  given  in  the  order  of  the  date  of  regis- 
tration (n). 


{b)  41    &   42  Vict.   c.    31,   8.    10    (1);  24;   Kemhle  v.  Addison,  [1900]   1   Q.  B. 

Cassonv.  ChurchUy,  53  L.  J.  Ch.  335.  430;  Stokes  v.  Spencer,  [1900]  2  Q.  B. 

(c)  45  &  46  Vict.  c.  43,  s.  10.  483. 

{d)  Swift  V.  Pannell,  24  Ch.  Div.  210  ;  (A)  41   &  42  Vict.  c.  31,  ss.  8,  10  ;  45 

Casson  t.    Churchley,  sup.;  Heseltine  v.  &  46  Vict.  c.  43,  ss.  8,  II,  15.  . 

Sinwwm,  [1892]  2  Q.  B.  547.  (i)  41  &  42  Vict.  c.  31,  s.  11. 

(e)  45  &  46  Vict.  c.  43,  s.  10.  {k)  lb.  ss.   10,  11.      See  Ez  p.   Tur- 

(/)  See    Coates   v.    Moore,    [190  i]    2  quand,  14  Q.  B.  D.  636. 

K.  B.  140.  (0  ^i-  8-  14.     See  He  Parsons,  [1893] 

(ff)  41   &  42  Vict.  c.  31,  ss.   10,   12  ;  2  Q.  B.  122. 

R.  S.  C.  Ord.  LXI.  rr.  1,  25—27.     See  {m)  Antoniadi    v.     Smith,    [1901]     2 

Simmons    v.    Woodward,    [1892]    A.    C.  K.  B.  589. 

100;    Sims  v.   TroUope,  [1897]  1  Q.  B.  («)  lb.  s.  10. 
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In  the  case    of   bills   of   sale   within  the  Act  of   1882,  if  the   Chap.  VII. 
grantor  resides,  or  the  goods  are  described  as  being  in  a  district,  Local  regis- 
outside  London,  the  registrar  must  transmit  an  abstract  of   the  t^'fit^o^- 
bill  of  sale  to  the  County  Court  of  such  district,  where  it  will  be 
filed  (o). 

Any  defeasance,  condition,  or  declaration  of  trust,  subject  to  Defeasance, 
which  a  bill  of  sale  is  given,  must,  if  not  contained  in  the  body  declaration  of 
thereof,  be  written  on  the  same  |uipcr  tlicrewith  before  registration  t^ust. 
and  be  set  out  in  the  cojDy  hied    on   registration,  otherwise  tlie 
registration  will  be  void  (p).     It  has  been  decided  {q)  that  a  bill 
of  sale  is  absolutely  void  for  all  purposes  if  given  subject  to  a 
defeasance  or  condition  not  written  in  or  on  the  same  paper,  which 
if  inserted  would  make  it  void  under  sect.  9  (r)  of  the  Act  of 
1882. 

The  Act  of  1878  requires  that  a  bill  of  sale  "shall  set  forth. Statement  of 
the  consideration"  for  which  it  was  given  (s);  and  the  Act  of^ 
1882  contains  the  same  provision  with  the  addition  of  "truly" 
before  "set  forth"  (t).  The  effect  of  both  is  the  same(w).  It 
is  sufficient  if  the  statement  of  the  consideration  is  substantially 
accurate,  if  its  true  legal  effect  or  its  true  business  effect  is 
stated  (x) .  For  instance,  if  a  bill  of  sale  is  given  to  secure  an 
existing  debt,  the  consideration  may  be  stated  as  money  "  now 
paid"  to  the  grantor  (^). 

If  the  provisions  as  to  attestation,  registration,  and  statement  EflPect  of  non- 
•  I  •     1        •  i  1  1  •  1 1      i"       1  •  J.1  ■       compliance    ^j 

of  the  consideration  are  not  complied  with,  a  bill  ot  sale  witnm  ^jth  above 

the  Act  of  1878  is  void  only  as  against  the  trustee  in  bankruptcy,  provisions,  1  ^ 
or  the  trustee  of  an  assignment  for  the  benefit  of  creditors,  or  an  Act  of  1878 ; 
execution  creditor,  of  the  grantor,  in  respect  of  the  chattels  com- 
prised therein,  which  are  in  the  apparent  possession  of  the  grantor 


(o)  45  &  46  Vict.  G.  43,  s.  11.  (*)  41  &  42  Vict.  c.  31,  s.  8. 

{p)  41   &  42  Vict.   c.   .31,  8.  10  (.S)  ;  (i)  4.5  &  46  Vict.  c.  43,  s.  8. 

Ooumell  V.  L.  ^-   W.   Co.,  19  Q.  B.  D.  («)  Richardson  v.  Harris,  22  Q.  B.  D. 

512  ;  Edwards  v.  Marcus,  [1894]  1  Q.  B.  268,  274. 

587  ;  Ellis  v.  Wright,  76  L.  T.  522  ;  {x)  Credit  Co.  v.  Pott,  6  Q.  B.  D.  295  ; 
HeseltincY.  Simmons,  [1892]  2  Q.  B.  547  ;  Richardson  v.  Harris,  sup.  ;  Ex  p.  John- 
Thomas  y.  Scarlet,  [1891]  2  Q.  B.  408.  son,  26  Ch.  D.  338;   Darlow  v.  Blnnd, 

iq)  Smiths.  Whiteman,  [1909]  2  K.  B.  [1897]  1   Q.  B.  125;  Davics  v.  Jenkins, 

4:57;  Fettitv.  Lodge,  1190S]  I  K.B.lii;  [1900]    1    Q.    B.    133.     Sec   Davidson's 

but  see  Heseltine  v.  Simmons,  [1892]  2  Cone.  Free.  338  (cd.  19). 

Q.  B.  547,  553,  (y)   Credit  Co.  v.  Pott,  su/t.  ;  Re   Will- 

ir)  Post,  1).  109.  shire,  [1900]  1  Q.  B.  90. 
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Chap.  VII. 


Art  of  1882. 


Further  re- 
quiremeuts 
under  Act  of 
1882. 


Considera- 
tion less  than 
£30.. 

Schedule. 


Specific 
description. 


Grantor  must 
be  "  true 
owner." 


at  iho  time  of  the  bankruptcy,  assignment,  or  execution  {z).    As 
between  the  parties  it  will  remain  valid  (a) . 

The  effect  of  non-compliance  with  the  above  provisions  is  very 
diirercnt  in  the  case  of  a  bill  of  sale  within  the  Act  of  1882,  that 
is,  one  given  "  by  way  of  security  for  the  payment  of  money  "  (fe), 
for  then  the  bill  of  sale  is  absolutely  void,  even  as  between  the 
parties,  ''  in  respect  of  the  personal  chattels  comprised  therein  "  (c). 
Th'e  Act  of  1882  contains  further  requirements  which  must  be 
complied  with  in  the  case  of  such  bills  of  sale.  This  Act  is  to 
bo  construed  as  one  with  the  Act  of  1878  {d),  and  the  provisions 
of  the  Act  of  1878  which  are  inconsistent  with  the  Act  of  1882 
are  repealed  (e). 

A.n^■  such  bill  of  sale  given  or  made  in  consideration  of  any  sum 
,  under  £30  is  void  (f) . 

Every  such  bill  of  sale  must  contain,  or  have  annexed,  an 
inventory  of  the  personal  chattels  comprised  therein,  in  which 
the  chattels  must  be  "  specifically  described,"  and  is  void, 
except  as  agcdnst  the  grantor,  in  respect  of  the  chattels  not  so 
described  (g) .  The  description  must  not  be  a  mere  general 
description,  such  as  "household  furniture  and  effects,"  but 
must  be  such  a  description  as  would  be  given  in  an  ordinary 
business  inventory  and  will  be  sufficient  to  identify  the  particu- 
lar cliattels  and  to  distinguish  them  from  other  things  of  the 
same  class  {h) . 

If  the  grantor  is  not,  at  the  time  of  the  execution  of  the  bill  of 
sale,  the  true  owner  of  any  of  the  personal  chattels  specifically 
described  in  the  schedule,  tlie  bill  is  void  in  respect  of  such 
chattels,  except  as  against  the  grantor  {i).  If  a  man  has  as- 
signed his  chattels  by  an  absolute  bill  of  sale,  he  is  not  the  "  true 
owner"  of  those  chattels  (fc) ;   but  he  is  the  "true  owner"  if  he 


(z)  41  &  42  Vict.  c.  31,  s.  8.  See 
post,  p.  110. 

(a)  Davis  v.  Goodman,  5  C.  P.  D.  128. 

{b)  Not  merely  "money  lent."  See 
North  Central  Wagon  Co.  v.  M.  S.  ^-  L. 
R.  Co.,  35  Oh.  D.  191,  215. 

(c)  45  &  46  Vict.  c.  43,  a.  8.  See 
Thomas  y.  Kelly,  13  App.  Cas.  506.  See 
post,  p.  110. 

{(I)  45  &  46  Vict.  c.  43,  s.  3. 

(«)  lb.  8.  15. 

(/)  lb.  s.  12.     See  Davts  v.  Usher,  12 


Q.  B.  D.  490;  Barlow  v.  Bland,  [1897] 
1  Q.  B.  125. 

{g)  45  &  40  Vict.  c.  43,  s.  4. 

(Ji)  Roberts  v.  Roberts,  13  Q.  B.  D. 
794;  Witt  v.  Banner,  20  Id.  114;  Car- 
penter V.  Been,  23  Id.  566  ;  Hickley  v. 
Greenwood,  lb  Id.  277  ;  Bavidson  v.  Carl- 
ton Bank,  [1893]  1  Q.  B.  82;  Bavics  v. 
Jenkins,  [1900]  1  Q.  B.  133. 

(i)  45  &  46  Vict.  c.  43,  s.  5. 

(k)  Tuck  V.  Southern,  ^c.  Bank,  42  Ch. 
D.  471. 
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has  only  assigned  them  by  way  of  security  (Z).     A  person  who  is    Chap.  VII. 
the  legal  o^vner  of  the  chattels  at  the  time  of  the  execution  of  the 
bill  of  sale  is  a  "  true  owner  "  (m). 

The  foregoing  provisions  as  to  schedule,  description,  and  true  Exception  as 
ownership,  do  not  render  a  bill  of  sale  void  as  to  (1)  growing  fixtures' 
crops  separately  assigned,  or   (2)  fixtures   (separately  assigned),,  plant,  &c. 
plant,  or  trade   machinery   afterwards   substituted  for   the   like 
articles  which  were  specifically  described  in  the  schedule  (w). 

After-acquired  chattels,  except  as  aforesaid,  which  are  not  in  After- 
existence  at  the  time  when  the  bill  of  sale  is  executed,  are  not  ^'^^"^^[f 
"  personal  chattels  "  within  the  Act,  and,  therefore,  an  instrument 
which  assigns  future  property  is  not  affected  by  the  Act  so  far  as 
it  deals  with  such  property,  though  the  inclusion  of  such  property 
in  the  body  of  a  bill  of  sale  will  render  it  void,  so  far  as  it  is  a  bill 
of  sale  within  the  Act  (o) . 

Ever}-  bill  of  sale  given  to  secure  the  payment  of  money  by  the  The  form, 
grantor  is  void  unless  made  i^  accordance  with  the  form  in  the 
schedule  to  the  Act  of  1882  (p).  The  bill  of  sale  must  be  "in 
accordance  with"  the  form  (^),  that  is,  it  must  be  substantially 
.like  the  form,  and  must  not  depart  from  it  in  any  material  respect 
either  by  adding  to  or  subtracting  from  it  anything  substantial  (r) . 

It  is  inexpedient  in  such  a  work  as  the  present  to  consider  in 
detail  the  numerous  decisions  upon  s.  9,  but  a  brief  summary  of 
the  more  important  points  may  be  useful. 

A  bill  of  sale  will  be  void  under  s.  9  if  the  name^address,  and 
description  of  the  grantor,  grantee,  and  attesting  witness  are 
not  stated  in  the  body  of  the  bill  and  the  attestation  clause 
respectivelj'  (s),  or  if  a  considci'atioii  is  not  stated  {t)\  but  an  in- 
correct statement  in  any  of  these  juirticiilars  does  not  make  the  bill 


{I)   Thomas  v.  Searlcs,  [1891]  2  Q.  B.  Stanford,  17   Id.  259  ;   Thomas  v.  Kelly, 

408.  13  App.   Gas.   506  ;    Davies  v.  Jenkins, 

(m)  lie  Sari,  [1892]  2  Q.  B.  591.  sup. ;  Saunders  v.  White,  [1902]  1  K.  B. 

(m)  45   &  46  Vict.  c.  43,  s.  6.     See  472. 

London,   ^-c.    Co.    v.    Creasey,    [1897]    1  («)  Parsons  y.  Brand,  ib  0,.^.  J},  lid  \ 

Q.  B.  768.     Ante,  p.  102.  Simmons    v.    TFoodward,    [1891]    1    Ch. 

(o)   TAo/Hffsv.  ^f%,  13  App.  Gas.  506.  464;    [1892]    A.    G.     100;    Lolcini    v. 

See  post,  p.  110.     As  to  assignments  of  Dolcini,  [1895]    1   Q.  B.  898  ;  Altree  v. 

future  property,  see  post,  p.  135.  Altree,  [1898]   2   Q.  B.  207;  Keinble  v. 

{p)  45  &  46  Vict.  c.  43,  8.  9.  Addison,  [1900]  1  Q.  B.  430. 

{q)  Sec  Form  in  Appendix,  p.  460.  {t)  Ileseltinev.  Simmons,  [1892]  2  Q.  B. 

(r)  Uavis  V.  Burton,  11  Q.  B.  D.  540  ;  547;   Simmons  v.  Woodward,  sup. 
Melville  v.  Slrinyer,    13  Id.  392  ;  Ex  p. 
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the  whole 
contract. 


Chap.  VII.  void  under  s.  9(m).  It  will  be  void  if  property,  which  is  not 
"personal  chattels"  {x)  within  the  meaning  of  the  Act,  is  com- 
prisixl  in  the  bill,  e.g.,  chattels  real  or  future  property  (?/);  if 
two  persons  jointly  assign  chattels  of  which  they  are  not  joint 
but  several  owners  (z) ;  if  any  provisions  are  inserted  which  give 
a  right  to  seize  the  goods  for  any  cause  not  specified  in  s.  7  (a); 
or  if  the  principal  suni  secui-od,  the  rate  of  interest,  or  the  time 
of  payment,  is  not  definitely  stated  (6). 

It  should  be  added  tliat  the  bill  of  sale  must  contain  and  show 
on  its  face  all  the  terms  of  the  contract,  and  must  not  incorporate 
any  terms  by  reference  to  another  document  (c) .  The  provisions 
of  the  Act  of  1878  as,  to  the  registration  of  a  copy  of  any 
"  defeasance,  condition,  or  declaration  of  trust,"  have  been  already 
considered  (d) . 

It  will  be  observed  that,  in  the  various  sections  of  the  Acts 
of  1878  and  1882,  the  extent  to  which  a  bill  of  sale  is  made 
void  for  non-compliance  with  the  statutory  provisions  differs  very 
considerably.  If  a  bill  of  sale,  within  the  Act  of  1878,  is  not 
duly  attested  and  registered,  or  the. consideration  is  not  truly 
stated,  it  is  void  as  against  certain  persons  only,  and  in  respect 
only  of  the  chattels  comprised  therein  which  are  in  the  possession 
or  apparent  possession  of  the  grantor  (e) ;  but  a  bill  of  sale  within 
the  Act  of  1882  is,  in  like  case,  "void  in  respect  of  the  personal 
chattels  comprised  therein,"  i.e.,  as  against  all  persons  and  with- 
out reference  to  the  possession  (/).  .For  non-compliance  with  the 
provisions  of  s.  4  of  the  Act  of  1882,  as  to  the  inventory   and 


Extent  of 
avoidance 
under  the 
various 
sections. 


(m)  Heseltine  v.  Simmons,  sup.  For  the 
effect  when  these  particulars  are  not 
correctly  registered,  see  ante,  p.  107. 

[x)  Ante,  p.  102. 

(y)  Thomas  v.  Kelly,  svj).  ;  Cochrane  v. 
Enticistle,  25  Q.  B.  D.  IIG  ;  Swanky  Co. 
V.  Benton,  [1906]  2  K.  B.  873  ;  but  see 
Seed  V.  Bradley,  [1894]  1  Q.  B.  319,  and 
Coates  V.  Moore,  [1903]  2  K.  B.  140,  as 
to  chattels  cubstituted  for  those  speci- 
fically describe  1. 

(s)  Saunders  v.  IFhte,  [1902]  1  K.  B. 
472. 

(a)  Furber  v.  Cobb,  18  Q.  B.  D.  494  ; 
Jtcal  Advance  Co.  v.  Clears,  20  Id. 
304  ;  TopUy  v.  Corsbie,  Id.  350 ;  Seed  v. 
Bradley,  [1894]  1  Q.  B.  319  ;  Cartwright 
V.  Regan,  [1895]   1   Q.  B.  900  ;  Re  Bul- 


lock, [1899]  2  Q.  B.  517.  For  sect.  7, 
see  post,  p.  112. 

ib)  Setherington  v.  Groome,  13  Q.  B.  D. 
789  ;  Gold$trmn  v.  Tallerman,  18  Id.  I  ; 
Hughes  v.  Little,  Id.  32 ;  Luniley  v. 
Simmons,  34  Ch.  D.  698  ;  Edwards  v. 
Marston,  [1891]  1  Q.  B.  225;  Re  Bargen, 
[1894]  1  Q.  B.  444;  Weardale  Co.  v. 
Modson.  Id.  598 ;  De  Braam  v.  Ford, 
[li^UO]  1  Ch.  142  ;  Rosefield  v.  Frovincial 
Union  Bank,  [1910]  2  K.  B.  781. 

{c)  Zee  V.  Barnes,  17  Q.  B.  D.  77  ; 
Sharp  V.  JPEenry,  38  Ch.  D.  427,  453. 

(d)  Ante,  p.  107. 

[e]  41  &  42  Vict.  c.  31,  s.  8.  Ante, 
p.  107. 

(  f)  45  &  46  Vict.  c.  43,  s.  8.  Ante, 
p.  108. 
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specific  description,  a  bill  of  sale  is  void,  "  except  as  against  the  Chap.  VII. 
grantor,"  in  respect  of  any  personal  chattels  not  specifically 
described  in  the  schedule  ((jf) ;  and,  under  s.  5,  a  bill  of  sale  is 
void;  "  except  as  against  the  grantor,"  in  respect  of  chattels  so 
specifically  described  of  which  the  grantor  was  not  the  true 
owner  {h).  If  a  bill  of  sale  is  not  "  in  accordance  with  the  form  " 
as  prescribed  by  s.  9  of  the  Act  of  1882  (*),  or  is  made  in  con- 
sideration of  a  sum  under  £30  (fc),  it  is  "void."  The  effect  of 
s.  9  or  s.  12  is  not,  however,  to  make  the  whole  instrument  void 
for  all  purposes,  but  only  to  make  it  void  so  far  as  it  is  a  bill 
of  sale  within  the  meaning  of  the  Act;  it  will  be  absolutely  void 
as  to  all  the  covenants  which  form  part  of  it  as  a  bill  of  sale,  and 
as  an  assignment  of  "personal  chattels"  {I),  but  it  will  be  valid 
as  an  assignment  of  any  property  which  is  not  "personal 
chattels  "  (m).  Under  s.  9  or  s.  12  the  covenant  to  pay  is  void  {n), 
but  under  s.   8  it  remains  valid  and  enforceable  (o). 

There  is  usually  contained  in  a  bill  of  sale  an  express  power  to  Seizure  of 
seize  on  default,  but  apart  from  this  the  grantee  has  an  implied  f^ie. 
power  to  seize  for  any  of  the  causes  specified  in  the  Act  of  1882  {p). 
The  grantee  __ma_y  not  seize  or  take  possession  except  for  one  of 
the  following  causes  {q):  — 

"(1.)  If  the  grantor  shall  make  default  in  payment  of  the 
sum  or  sums  of  money  thereby  secured  at  tlie  time  tli^rein  pro- 
vided for  payment,  or  .m_tlie  j)erf prmance  of  any  covenant  or 
agreement  contained  m  the  bill  of  sale  and  necessary  (r)  for 
maintaining  the  security  (s) ; 

"(2.)  If  the  grantor  shall  become  a  bankrupt^  or  suffer  the 
said  goods,  or  any  of  them,  to  be  distrained  for  rent,  rates,  or 
taxes ; 

"(3.)  If  the  grantor  shall  fraudulently  ( s)  either  remove  or 
suffer  the  said  goods,  or  any  of  them,  to  be  removed  jfrom 
the  premises ; 

"(4.)  iFthe  grantor  shall  not  without  reasonable  excuse  (i(), 


{g)  lb.  8.  4,     Ante,  p.  108.  (w)  Davie.s  v.  liees,  mp. 

(A)  lb.  a.  5.     Ante,  p.  108.  (o)  Ecseltine  v.  Simmons,  shjj. 

(i)  lb.  8.  9.  {p)  Re  Morritt,  18  Q.  B.  D.  222,  241  ; 

{k)  lb.  8.  12.  Watlcins  v.  Evans,  Id.  386. 

[l)  Davies  v.  Bees,   17  Q.  B.  D.   408  ;  («/)  45  &  46  Viot.  o.  43,  s.  7. 

Heseltine   v.    Simmons,   [1892]    2    Q.   B.  (r)  Biancki  v.  Oford,  17  Q.  B.I).  4Hi, 

547.  487. 

{m)  Re  Burdett,    20  Q.    B.    D.    310;  (*)  See  Furbcr  v.   Cobb,   18  Q.  B.  D. 

Thomas  v.  Kelly,  13  App.  Cas.  506  ;  Re  494,  503,  505,  509. 

Isaacson,   [1895]    1    Q.    B.    333.     Ante,  {t)  ^ea  Ex  p.  Cotton,  U  Ci.  B.  Y).ZO\: 

p.  102.                •  Ex  p.  Wickcns,  [18'JS]  1  Q.  B.  543. 
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Chap.  VII.  upon  demand  in  writing  (u)  by  the  grantee,  produce  to  him  liis 

last  receipts  for  rent,  rates,  and  taxes; 

"  (5.)  If  execution  shall  have  been  levied  against  the  goods  of 
the  grantor  under  any  judgment  at  law." 

And  it  is  provided  that  the  grantor  may  within  five  days  from 
such  seizure  or  taking  possession  apply  to  the  High  Court;  and 
tho  Court,  or  a  judge  thereof,  if  satisfied  that  by  payment  of  money 
or  otherwise  the  cause  of  seizure  no  longer  exists,  may  restrain  the 
grantee  from  removing  or  selling,  or  may  make  such  other  order  as 
may  seem  just  (x);  and,  doubtless  in  furtherance  of  this  provision, 
tho  goods  may  not  be  removed  or  sold  until  after  five  clear  days 
from  tho  day  they  were  seized  or  taken  possession  of  (y).  After 
the  expiration  of  the  five  days,  this  summary  remedy  given  to 
the  grantor  is  lost,  but  the  equitable  right  to  redeem  remains  (z) . 

Power  of  sale.  Under  the  Act  of  1882  there  is  an  implied  power  to  sell  the 
goods  at  the  expiration  of  five  days  after  seizure  (a),  but  the  power 
of  sale  given  by  the  Conveyancing  Act,  1881  (s.  19),  is  not  in- 
corporated («) .  As  incidental  to  the  powder  of  sale,  there  are 
implied  trusts  by  virtue  of  which  the  mortgagee  may  out  of  the 
proceeds  of  sale  retain  the  principal  and  interest  owing,  and  also 
the  costs  and  expenses  incurred  by  him  in  discharging  any  dis- 
tress or  execution  or  other  incumbrance  affecting  the  goods,  and 
in  taking  and  keeping  possession  of  them,  and  in  removing,  ware- 
housing, valuing  and  selling  them  (6);  but  an  express  power  to 
retain  other  sums  not  coming  within  the  above  category  will  make 
the  bill  of  sale  void  (c) . 

Debentures.  The  mortgages,  charges,  and  debentures  of  any  incorporated 

company,  for  the  registration  of  which  statutory  provision  is  made, 
arc  not  within  the  Bills  of  Sale  Acts  {d),  and  this  includes  a  deed 
of  charge  to  cover  debentures  (e).  The  debentures  of  a  society 
registered  under  the  Industrial  and  Provident  Societies  Act  are, 
however,  within  the  Acts,  and  are  not  exempted  by  s.  17  of  the 


(m)  Davis  y.  Burton,  n  Q.  B.  D.  537,  {a)  Ee   Morritt,    18    Q.    B.    D.    222; 

542;  Exp.  Wickens,  sitp.  Calvert  y.  Thomas,  19  Id.  204. 

{x)  45  &  46  Vict.  c.  43,  s.  7  ;  Ex  p.  {b)  Ex  p.  Raivlings,  18  Q.  B.  D.  489 ; 

Cotton  sup.;  Exp.  Wickcm,  sup.;  Exp.  Ltimleyw.  Simmons,  34  Ch.  D.  698. 

Ellis,  [1898]  2  Q.  B.  79.  [c)   Calvert   v.    Thomas,    19    Q.   B.   D. 

(y)  lb.  8.  13.     See  O'Neill  v.  City,  i-c.  204 ;  Furber  v.  Cobb,  18  Id.  494. 

Co.,  17  Q.  B.  D.  234.  {d)  Re  Standard  Co.,  [1891]  1  Ch.  627. 

(2)  Johnson  v.  Diprose,  [1893]  1  Q.  B.  (e)  Richards  v.  Kidderminster,  [1896] 

512.  2  Ch.  212.     Post,  p.  324. 
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Act  of   1882,  which   exempts   debentures   issued   by  an  "incor-    Chap.  VII. 
porated  company"  (/). 

In  case  two  or  more  bills  of  sale  are  given  comprising  in  whole  Priority. 
or  in  paxt  any  of  the  same  chattels,  they  will  have  priority  in  the 
order  of  the  date  of  their  registration  {g) ;  and,  as  regards  bills  of 
sale  under  the  Act  of  1878,  a  bill  of  sale  attested  and  registered 
will  take  priority  over  one  that  is  earlier  but  unregistered  {h) . 

A  transfer  or  assignment  of  a  registered  bill  of  sale,  as  already  Assignment, 
stated  (^),  need  not  b^e  registered  {g)\  and  there  is  no  distinction 
in  this  respect  between  a  bill  of  sale  by  way  of  security,  upon 
which  an  equity  of  redemption  is  reserved,  and  an  absolute  bill 
of  sale,  or  between  an  equitable  transfer  and  a  legal  one  (/t) . 

Where  the  debt  for  which  a  bill  of  sale  was  made  or  given  has  Entry  of 
been  satisfied  or  discharged,  the  registrar  may  order  a  memo- 
randum of  satisfaction  to  be  written  upon  any  registered  copy  of 
it,  on  the  consent  of  the  person  entitled  to  the  benefit  of  the  bill 
of  sale,  or  on  proof  that  the  debt  has  been  satisfied  or  dis- 
charged {I). 


if)  G.  X.  R.  Co.  V.  Coal,  ^-c.  Society,  {k)  Ex  p.  Turquand,  14  Q.  B.  D.  636, 

[1896]  1  Ch.  187.  644. 

iff)  41  &  42  Vict.  c.  31,  s.  10  ;  45  &  46  {l)  41   &  42  Vict.  c.  31,  ss.    1.5,  21  ; 

Vict.  c.  43,  8.  3,  anle,  p.  106.  R.  S.  C,  Ord.  LXI.,  rr.   26,  27.     See 

(h)  Conellyv.  Steer,  7  Q.  B.  D.  521.  Re   White  and  Rubery,  [1894]   2  Q.  B. 

(t)  Ante,  p.  106.  923. 


satisfaction. 


<5.p.r. 
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SHIPS . 


Chap.  VIII. 

Ships. 
Merchant 
Shipping 
Act,  1894. 
OwaevB. 


Aliens. 


"Ship." 


Property  in  ships  is  subject  to  special  laws,  partly  founded 
on  the  civil  law  as  formerly  administered  by  the  Court  of  Ad- 
miralty, and  partly  contained  in  the  Merchant  Shipping  Act, 
1894  («),  which  repeals  the  prior  Acts  (6). 

This  Act  provides  that  a  ship  shall  not  be  deemed  to  he  a  British 
ship  unless  owned  by  (1)  natural-born  British_j.ubjects,  (2)  natu- 
ralized persons,  (3)  denizens,  or  (4)  corporations  established  under 
the  laws  of  some  part  of,  and  having  their  Lprincipal  place  of 
business  in,  the  British  dominions  (c).  A  natural-born  subject 
who  has  become  a  citizen  or  subject  of  a  foreign  state,  a  naturalized 
person,  or  a  denizen,  cannot  be  owner  of  a  British  ship  until  he  has 
taken  the  oath  of  allegiance  to  the  Sovereign,  and  resides  in,  or  is 
partner  in  a  firm  carrying  on  business  in,  the  British  dominions  (c) . 

The  Naturalization  Act,  1870,  which  enabled  an  alien  to  take, 
accj[uire,  hold,  and  dispose  of  re^l  and  personal  property  of  every 
description,  especially  excepted  an  alien  from  being  qualified  to  be 
the  owner  of  a  British  ship  (d). 

If  an  alien  or  other  unqualified  person  acquires  any  interest  in  a 
British  ship,  except  by  transmission  on  marriage,  death,  bank- 
ruptcy, or  other  lawful  means,  that  interest  is  subject  to  for- 
feiture (e).  In  the  case  of  transmission  by  marriage,  &c.,  an 
application  must  be  made  to  the  Court  for  sale  of  such  interest 
within  four  weeks  after  such  transmission  has  taken  place  (/). 

The  Merchant  Shipping  Act,  1894,  defines  "ship  "  as  including 
"  every  description  of  vessel  used  in  navigation  not  propelled  by 


(n)  57  &  58  Vict.  c.  60,  as  amended  by 
60  &  61  Vict.  c.  59  and  c.  61,  61  &  62 
Vict.  c.  li  and  c.  44,  and  6  Edw.  7,  c.  48. 

{b)  lb.  8.  745. 


(c)  lb.  s.  1.     Seoj^os^,  pp.  417,  434. 
{d)  33  Vict.  c.  14,  8.  14. 
(e)  Act  of  1894,  ss.  28,  71,  76. 
(/)  lb.  s.  28.     SeejBwY,  p.  117. 
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oars,"  and  ^'vessel"  as  including  "any  ship  or  boat,  or  any  other  Chap.  VIIL 
description  of  vessel  used  in  navigation  "  (^) . 

Every  British  ship  must  be  registered  Qi),  with  the  exception  Eegistration. 
of  some  small  vessels  not  exceeding  15  or  30  tons  burden  specially 
employed  as  in  the  Act  mentioned  {i) . 

Xo  ship  required  to  be  registered  will,  unless  registered,  be 
recognized  as  a  British  ship  Qi),  and  may  be  detained  until  the 
master  of  such  ship,  upon  being  required,  produces  the  certificate 
of  registry  {h) . 

If,  when  required,  satisfactory  evidence  is  not  given  that  a 
ship  registered  as  a  British  ship  is  entitled  to  be  so  registered, 
the  ship  will  be  subject  to  forfeiture  (fe). 

With  respect  to  entries  in  the  register  book,  the  property  in  a  Shares, 
ship  is  to  be  divided  into  64  shg£es ;  not  more  than  64  individuals 
are  to  be  registered  at  the  same  time  as  owners  of  any  one  ship ; 
but  this  rule  does  not  affect  the  beneficial  title  of  any  number  of 
persons  or  of  any  company  represented  by,  or  claiming  under  or 
through,  any  registered  owner  or  joint  owner;  no  person  is  to  be 
registered  as  owner  of  any  fractional  part  of  a  share;  but  any 
number  of  persons  not  exceeding  five  may  be  registered  as  joint 
owners  of  a  ship,  or  of  a  share  or  shares  therein,  and  joint  owners 
are  to  be  considered  as  constituting  one  person  only,  and  are  not 
to  be  entitled  to  dispose  in  severalty  of  any  interest;  a  body 
corporate  may  be  registered  as  owner  by  its  corporate  name  {I) . 
Xo  person  is  to  be  registered  as  owner  of  a  ship,  or  any  share 
therein,  until  he  has  made  and  subscribed  the  declaration  of 
ownership  prescribed  by  the  Act  (m);  and  no  body  corporate  is  to 
be  so  registered  until  the  secretary,  or  other  officer  authorized  by 
them  for  the  purpose,  has  made  the  prescribed  declaration  (w). 

The  mere  fact  that  several  persons  hold  shares  in  the  same  ship 
docsjiot  make  them  partners;  whether  they  are  part-owners  only, 
or  partners,  depends  upon  circumstances  ;  the  former  is  the 
general  relation,  the  latter  the  exception  (o).  In  the  absence  of 
special  circumstances,  the  holders  of  the  shares  have  inter  se  the 


iff)  lb.  8.  742.     See  Ex  p.   Ferguson,  (k)  6  Edw.  7,  c.  48,  s.  51. 

L.  R.  6  Q.  B.  280  ;  Soiitkport  {Mayor  of)  (I)  Act  of  1894,  s.  5. 

V.  Morrins,  [1893]  1  Q.  B.  359.  (m)  lb.  s.  9. 

(A)  Act  of  1894,  8.  2.    As  to  "  British  {n)  lb.  ss.  9,  61. 

Hhip,"  see   Union   Hank  v.   Lenanton,    3  (o)  Uelme    v.    Smith,    7   Bing.    709 

C.  P.  D.  243.  Story  on  Partnership,  chap.  16,  h.  417. 

{i)  lb.  8.  3. 
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Disputes 
between 

■OWUlTS. 


Chap.  VIII.  rights  of  tenants  in  comiuon,  but  the  law  as  to  the  earnings  of  a 
ship,  whether  as  freight  or  otherwise,  follows  the  general  law  of 
partnership  (p). 

Abbott,  C.J.,  says  (q): — 

'■  It  has  been  the  constant  practice,  in  disputes  between  part-owners 
a^  tu  the  euiployment  of  the  vessel,  where  the  niajority  in  value  of  the 
sliareholders  are  desirous  to  send  the  vessel  on  a  voyage  to  which  the 
minority  will  not  consent,  for  the  Court  of  Admiralty  to  arrest  the 
ship  at  the  instance  of  the  latter,  and  to  take  from  tliejnajoritj  a 
stipulation  in  a  sum  equal  to  the  value  of  the  shares  of  tHose  who 
disapprove  of  the  adventure,  either  to  bring  back  and  restore  to 
them  the  ship,  or  to  pay  them  the  value  of  their  shares.  Although 
the  jurisdiction  of  the  Admiralty  in  such  cases  was  once  doubted, 
there  are  several  authorities  recognizing  it;  and  it  may  now  be 
taken  to  be  settled  that,  in  disputes  between  part-owners  as  to  the 
employment  of  a  ship,  the  Coui't  of  Admiralty  may  arrest  and  detain 
the  ship,  until  security  be  given  to  the  amount  of  the  value  of  the 
shares  of  those  part-owners  who  dissent  from  the  particular  em- 
ployment." 

The  Court  of  Admiralty  was  unable  to  determine  questions  of 
title  to  the  shares  in  a  ship,  or  to  take  the  accounts  between  the 
pai't-owners;  but  by  the  Admiralty  Court  Act,  1861  (r),  it  acquired 
jurisdiction  to  decide  all  questions  arising  between  co-owner)^  or 
any  of  tliem  touching  the  ownership,  possession,  employnlent, 
and  cai'nings  of  any  ship  registered  at  any  port  of  England  or 
Wales,  and  to  settle  all  accounts  outstanding  and  unsettled 
between  them,  and  to  direct  the  ship  or  any  share  to  be  sold, 
or  to  make  such  order  as  to  it  should  seem  fit  (s). 

No  notice  of  any  trust,  express,  implied,  or  constructive,  is  to 
be  registered  or  received  by  the  registrar;  and,  subject  to  any 
rights  and  powers  appearing  by  the  register  to  be  vested  in  any 
other  party,  the  registered  owner  of  any  ship  or  share  therein  has 
power  absolutely  to  dispose  of  such  ship  or  share,  and  to  give 
effectual  receipts  for  the  consideration  money  (t). 

Subject  to  the  above  provisions,  and  to  the  provisions  for  the 
exclusion  of  unc^iiaJified  persons,  equitable  interests  may  be 
enforced  by  or  against  owners  and  mortgagees  in  the  same 
manner  as  in  respect  of  any  other  personal  property  (u) .    A  person 


Trusts. 


Equitable 
interests. 


(p)  Green  v.  Brig/fs,  6  Hare,  395. 
(?)  Re  Blanshard,  2  B.  &  C.   248  ;   26 
R.  R.  329. 

(r)  24  Vict.  c.  10,  s.  8. 

(s)  See  Maude  &  Pollock  on  Merchant 


Shipping,  102. 

{t)  Act  of  1894,  s.  56;  Bathyanij  v. 
Bouch,  50  L.  J.  Q.  B.  421  ;  The  Morlock, 
2  P.  D.  243. 

(m)  Act  of  1894,  8.  57.     See  s.  5,  ante, 
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beneficially  interested,  otherwise  than  by  way  of  mortgage,  in  a  Chap.  VIII. 
ship  or  share  registered  in  the  name  of  another,  is  subject  to  all 
pecuniary  penalties  imposed  by  statute  upon  owners  {x) . 

A  registered  ship  or  share  therein  must  be  transferred  by  bill  Transfer  of 

or  111  property  in 

of  sale  according  to  the  prescribed  form,  executed  by  the  trans-  ship. 
feror  in  the  presence  of  and  attested  by  one  or  more  witnesses  {y). 

It  will  be  remembered  that  transfers  or  assignments  of  a  ship  or 
vessel  or  any  share  thereof  are  not  included  in  the  Bills  of  Sale 
Act,  1878  (z).  Ships  do  not  pass  by  delivery;  there  is  no  market 
overt  for  ships  («) . 

The  transferee  must  make  and  subscribe  the  prescribed  declara- 
tion of  transfer  (b),  and  the  bill  of  sale  when  duly  executed  must 
be  produced  to  the  registrar  of  the  port  at  which  the  ship  is 
registered,  and  the  registrar  will  enter  in  the  register  book  the 
name  of  the  transferee,  and  indorse  the  bill  of  sale  with  the  date 
of  entry;  all  bills  of  sale  are  to  be  entered  in  the  order  of  their 
production  to  the  registrar  (c) . 

Where  a  transfer  of  an  interest  in  a  ship  is  declared  void  by 
reason  of  fraud  or  otherwise,  the  Court  has  power  to  order  the 
register  to  be  rectified  by  expunging  the  entry  {dj . 

When  the  property  in  a  registered  ship,  or  share  therein,  is  Transmission 
transmitted  (e)  to  a  qualified  person  on  the  marriage,  death,  or  °^  sMp  on^ 
bankruptcy  of  a  registered  owner,  or  by  any  lawful  means  other  (^ath,  &c- 
than  a  transfer  under  the  Act,  such  transmission  must  be  authenti-  "^ 
cated  by  a  declaration^oLthe  person  to  whom  such  property  has 
been  transmitted,  in  the  prescribed  form,  accompanied  by  the 
prescribed  evidence;  and  the  registrar  is  to  register  the  name  of 
the  person  or  persons  entitled,  and  such  persons,  if  more  than 
one,  however  numerous,  are  to  be  considered  as  one  person  only 
as  regards  the  rule  relating  to  the  number  of  persons  entitled  to 
bo  registered  as  owners  (/) . 

If    the    property    in    a   registered    ship,  or    share    therein,  is  Transmission 
transmitted    on    marriage,  death,    bankruptcy    or    otherwise,  to  persons!^  ^ 


p.  IIT):    Ward  v.  Beck,    13  C.  B.  N.  S.  [b]  Act  of  1S94,  s.  25. 

668:    Black  v.    WiUiams,   [1895]    1    Ch.  (r)  /i.  8.  20. 

408.  {d)  Brand  V.  BroomhaU,  [1906]  1  K.  B. 

{x)  Act  of  1894,  8.  58.  571. 

(y)  J6.  8.  24.  («)    As   to   the  meaning  of    "  trans- 

(2)  41    &  42  Vict.   c.    .31,   H.   4;  ante,  mitted,"   see   Chastrauneuf  v.    Capeyron, 

p.  102.  7  App.  Cas.  127. 

[a)  Hooper  v.  Ounnn,  2  Ch.  282.  (/)  Act  of  1894,  ss.  27,  38. 
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Chap.  VIII.  iui  uiuiualilicd  ^£/)  person,  the  proper  Court  may,  on  applieation 
by  such  pei-son,  order  a  sale  and  payment  of  the  proceeds  to  such 
person  (A).  This  application  must  be  made  within  four  weeks 
of  the  transmission;  but  the  Court  may  extend  the  time,  but  not 
60  as  to  exceed  one  year  (h).  If  tlie  application  is  not  made  in 
time,  or  a  sale  is  refused  by  the  Court,  the  share  is  subject  to  for- 
feiture under  the  Act(h). 

Mortgages.  A  mortgage  of  a  registered  ship,  or  share  tlicrein,  must  be  in 

th(>  prescribed  form,  and,  on  production  of  it,  the  registrar  is  to 
rtvord  it  in  the  register  book;  and  every  such  mortgage  is  to  be 
rcxjorded  in  the  order  of  time  in  which  it  is  produced  to  him  for 
that  purpose  (i).  If  there  is  more  than  one  mortgage  registered, 
tlie  mortgagees  are,  notwithstanding  any  express,  implied,  or  con- 
eti-uctive  notice,  entitled  to  priority  according  to  thedate  of  regis- 
tration (fc).  Provision  is  made  for  entry  of  the  discharge  of  a 
moi-tgage  (Z),  for  transfer  of  mortgages  (W;,  for  sale  by  mort- 
ffasces  (n),  and  for  the  transmission  of  the  interest  of  a  mortgagee 
on  marriage,  death,  or  bankruptcy,  or  by  any  lawful  means  other 
than  by  a  ti-ansf er  (o) .  A  registered  mortgage  is  not  affected 
by  any  act  of  bankruptcy  by  the  mortgagor  after  the  date  of  the 
record  of  the  mortgage  (p) . 

Except  so  far  as  may  be  necessary  for  making  the  ship  or  share 
available  as  a  security  for  the  debt,  a  mortgagee  is  not,  by  reason 
of  the  mortgage,  to  be  deemed  the  owner,  or  the  iii(>itya<jor  io 
have  ceased  to  be  the  owner  (g) .  The  mortgagor  remains  the 
domimis  of  the  ship  with  regard  to  everything  connected  with 
its  employment,  until  the  mortgagee  takes  possession;  and  the 
mortgagee  when  he  takes  possession  is  entitled  to  the  benefit  of 
contracts  made  by  the  mortgagor  (r) ;  but  the  mortgagee  is  not 
bound  by  a  contract  made  by  the  mortgagor  which  is  such  as  to 
impair  his  security,  e.g.,  a  charter-party  which  involves  risk  of 
capture  by  a  belligerent  (s) . 


{ff)  See  ante,  p.  114.  («)  lb.  s.  35. 

(A)  Act  of  1894,  s.  28 ;  see  s.  76.  (o)  lb.  s.  38  ;  see  s.  27. 

(i)  lb.   8.    31.      As  to  the    effect  of  (p)  lb.  s.  36.     See  Eai/  v.  Fairburn, 

omitting  to  register  the  mortgage,  see  2  B.  &  Aid.  193. 

Keith  V.   Burrows,   1  C.   P.  D.   722;   2  {q)  lb.  8.34.     See  Collins  v.  Lamport, 

App.  Gas.  636.  4  De  G.  J.  &  S.  500. 

(A-)  lb.  s.  33.     See  Black  v.  WiUiams,  (r)  Keith   v.    Burrows,    2    App.    Gas. 

[1895]  1  Gh.  408.  636 ;  jwosi!,  p.  120. 

{I)  lb.  8.  32.  («)  Laic  Guarantee  Soc.v.Rmsian  Bonk, 

{»«)  lb.  8.  37.  [1905]  1  K.  B.  815. 
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Anj^  registered  owner,  desirous  of  disposing  by  way  of  mortgage  Chap.  VIII. 
or  sale  of  the  ship  or  share,  in  respect  of  which  he  is  registered.  Certificate  of 
at  any  place  out  of  the  country  or  possession  in  which  the  port  of  ^gaE!^^  °^ 
registry  of  such  ship  is  situate,  may  obtain  from  the  registrar  a 
certificate  of  mortgage  or  certificate  of  sale,  as  prescribed,  enabling 
him  to  mortgage  or  sell  the  ship  or  his  share  therein  (t). 

Whenever  a  registered  ship  is  so  altered  as  not  to  correspond  Re-registra- 
to  the  particulars  in  the  register  book,  tihe  alteration  must  be 
noted  on  the  book  of  registry,  or  the  registrar  may  require  the 
ship  to  be  registered  anew  (ii).  Also,  upon  any  change  of  owner- 
ship in  any  shij),  if  the  owner  or  owners  desire  to  have  the  ship 
registered  anew,  the  registrar  at  the  port  at  which  the  ship  is 
already  registered  is  empowered  to  make  such  registry  anew  (x) . 

The  registry  of  any  ship  may  be  transferred  from  one  port  to  Transfer  of 
another,   upon  the  application  of    all  parties    appearing  on  the  ^^^^^  ^^' 
register  to    be    interested    in  such  ship,  whether    as    owners    or 
mortgagees,  in  manner  prescribed  (^) . 

The  agreement  by  which  "a  shipowner  agrees  to  place  an  entire  Charter- 
ship,  or  a  part  of  it,  at  the  disposal  of  a  merchant  for  the  con-  ^^^  ^  ^^'' 
veyance  of  goods,  binding  the  shipowner  to  transport  them  to  a 
particular  place  for  a  sum  of  money  which  tlie  merchant  under- 
takes to  pay  as  freight  for  their  carriage,"  is  termed  the  "charter- 
pjarty  "  («).  The  term  is  said  to  be  a  corruption  of  the  Latin 
words  ch<a/taj)artita ;  the  two  parts  being  usually  written  in  former 
times  on  one  piece  of  parchment,  which  was  afterwai'ds  divided 
by  a  straight  line  cut  through  some  word  or  figure,  so  that  one 
part  should  fit  and  tally  with  the  other  (6').  "Charter-parties 
are  not  now  usually  made  by  deed  :  they  embody  the  terms  upon 
Avhich  the  shipowner  lends  the  use  of  the  ship,  and  contain  stipu- 
lations as  to  the  rate  of  remuneration,  the  nature  of  the  voyage,  and 
the  time  and  mode  of  employing  the  vessel"  (c). 

Freight,  in  the  strict  meaning  of  the  word,  is  the  recompense  Freight, 
to  be  earned  by  the  owner  of  the  ship  if  ho  cai-ries  the  goods  on 
the  voyage  and  delivers  them  at  the  port  of  destination;    but 
in  charter-parties  the  word  "freight"  is  sometimes  used  in    a 


{t)  Act  of    1894,  H8.  39— 4G  ;  h.  44  is  (y)  Act  of  1S94,  s.  rjS. 

amended  by  s.  52  of  the  Act  of   190G  (:;)  See  Form  in  Appendix. 

(6  Ed.  7,  c.  48),  [a)  Maudo  &  Pollock,  289. 

(m)  /*.  8.  48  (as  amended  by  s.  53  of  {b)  Abbott's  Law  of  Shipping,  330. 

the  Act  of  1906),  hs.  49,  50.  (c)  Maude  tt  Pollock,  290. 

{x)  lb.  88.  51—54. 
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Chap.  VIII.  secondaiy  meaning  (d),  as  being  money  paid  in  advance  by  a 
charterei  or  shipper  of  goods  on  the  goods  being  taken  on  board, 
irrespective  of  their  being  safely  delivered  at  the  end  of  the 
voyage,  and  sometimes  as  including  "dead  freight"  (e),  i.e., 
freight  which  would  have  been  payable  for  that  part  of  the  ship 
which  has  not  but  ought  to  have  been  occupied  by  cargo  according 
to  the  charter-party. 

The  right  to  the  freight  is  incidental  to  the  ownership  of  the 
ship,  and  tlicrefore  the  assignment  of  a  ship  or  share  in  the  ship 
passes  a  corresponding  right  to  freight  under  an  existing  charter- 
party.  But  the  assignment  of  freight  to  be  earned  is  valid  in 
equity,  and  if  notice  of  the  assignment  is  given  to  the  charterer  (/), 
the  assignee  is  entitled  to  the  freight  as  against  a  person  who 
subsequently  takes  an  assignment  of  the  ship  or  share  (g) . 

A  mortgagee  does  not  usually  by  the  mortgage  alone  acquire 
a  right  to  the  freight,  but  if  he  takes  possession  he  is  then,  as 
owner,  entitled  to  receive  the  freight  which  becomes  duo  after,  but 
not  freight  which  became  due  before,  he  has  taken  possession  (h). 
Lieu  for  The  shipowner  has  a  possessory  lien  on  the  goods  carried  for 

freight.  ^^^  freight  (using    the    word    in    its    strict  meaning  (i);  due  in 

respect  of  them,  and  also  a  lien  on  the  whole  of  the  cargo  for  any 
sum  which  has  to  be  paid  for  the  hire  of  the  ship,  even  if  it  is 
not  to  be  calculated  with  respect  to  the  quantity  of  the  goods  (k) . 
And  by  express  contract  contained  in  the  charter-party  the  ship- 
owner may  have  a'Jien  for  charges  other  than  freight,  such  for 
example  as  dead  freight  (Z). 

As  the  shipowner's  lien  is  possessory,  he  loses  it  if  he  delivers 
the  goods;  and  therefore,  in  the  absence  of  special  contract,  he 
can  refuse  to  deliver  them  until  the  freight  is  paid  (m) . 

The  ]\lerchant  vShipping  Act,  1894,  provides  that  the  shipoAvner 


(d)  Hall  V.  Janso)!,  4  E.   &  B.  509  ;  (/)  See  post,  Chap,  ix.,  "  Chose.s  in 
ThoinpiOH  T.  Gillespie,  5  Jd.  215  ;  Allison  Action." 

V.  Bristol  Marine  Co.,  1  App.  Cas.  224,  (y)  Lindsuij  v.  Gihhs,  22  Beav.  522. 

225,   239  :    Smith   v.    I'yman,    [1891]    1  {h)  Keith   v.    Burrows,    2   App.    Cas. 

Q.  B.  742  ;  Oriental  Co.  v.  Tijlor,  [1893]  636  ;  ShiUito  v.  Biggart,  [1903]  1  K.  B. 

2  Q.  B.  5IS.  683  ;  ante,  p.  118. 

[e)  Birley  v.  Gladstone,  3  M.  &  S.  205;  (i)  Eirchner  v.   Vimis,   12  Moo.  P.  C. 
15  R.  R.  465  ;  Phillips  v.  Eodie,  15  East,  361 ;  ante,  p.  32. 

547  ;   13  R.  R.  528  ;  Pearson  v.  Gbschen,  [k)  Neish  v.  Graham,  8  E.  &  B.  505. 

17   C.  B.  N.  S.  352.     See  also   Gray  v.  [l)  McLean  v.  Fleming,  L.  R.  2  H.  L. 

Carr,  L.  R.  6  Q.  B.  522.  Sc.  128. 

(;«)   Campion  v.  Collin,  3  B.  N.  C.  17. 
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can  preserve  his  lion  for  freight  or  other  charges,   on  landing  Chap.  VIII. 

goods  and  placing  thorn  in  a  wharf  or  warehouse,  by  giving  notice 

in  writing  to  the  wharfinger  or  warehouseman  (n).     If  the  lien 

is  not  discharged,  or  the  prescribed  deposit  made  (o),  the  Avharf- 

inger  or  warehouseman  may,  after  ninety  days,  or  a  shorter  time 

if  the  goods  are  perishable,  sell  tlie  goods  by  public  auction  and 

pay  the  duties,  expenses,  and  amount  of  the  lien  (p). 

The  charter-party  may  operate  as  a  demise  of  the  ship  itself  (q), 
in  whicircase~Sre~shipowner  never  obtains  possession  of  goods, 
and  therefore  has  no  lien  for  his  freight,  except  by  express  agree- 
ment (r) ;  but,  if  the  construction  of  the  charter-party  is  am- 
biguous, there  is  a  tendency  not  to  construe  it  as  a  demise  (s) . 

Where  a  ship  is  not  chartered  wholly  to  one  person,  but  the  ^jj^^J 
owners  offer  her  generally  to  carry  the  goods  of  any  merchants 
who  may  choose  to  employ  her,  or  where  one  merchant  to  whom 
she  is  chartered  offers  her  to  several  sub-freighters  for  the  con- 
veyance of  their  goods,  she  is  called  a  "general  ship."  In  these 
cases  the  contract  entered  into  by  and  with  the  owners,  or  the 
master  on  their  behalf,  is  evidenced  by  a  bill  of  lading.  It 
generally  happens  even  where  the  ship  is  chartered  wholly  to  one 
person  by  whom  the  \Vhole  cargo  is  shipped  that  there  is  a  bill  of 
lading  (t). 

Certain  pecuniary  claims  can  be  enforced  by  Courts  having 
Admiralty  jurisdiction  against  the  ship  cargo  and  freight  (ii), 
or  ag-ainst  the  ship  only,  or  the  cargo  only  (x) .  Proceedings  to  Proceedings 
enforce  such  claims  in  this  manner  are  called  "proceedings  in 
rem,''  and  are  commenced  by  process  served  on  the  res{y),  which 
is  generally  followed  by  the  arrest  of  the  res{z).     These  pro- 


' '  General 

ship." 


(m)  o7  &  58  Vict.  c.  60,  s.  494. 

(o)  lb.  88.  495,  496.  See  White  v. 
Furnesn,  [1895]  A.  C.  40. 

(p)  lb.  ss.  497—500. 

{q)  Belcher  v.  Capper,  4  M.  &  Gr.  502  ; 
(il  R.  R.  5f.G. 

(r)  Baumtcoll  -  Scheibler  v.  Fiirness, 
[1893]A.  C.  8. 

(«)  Christie  v.  Letvis,  2  B.  &  B.  410  ; 
23  R.  R.  483  ;  SaviUe  v.  Campion,  2  B. 
&  Aid.  503;  21  R.  R.  376. 

[t)  See  unte,  p.  71,  and  Repetto  v. 
Millar's,  [1901]  2  K.  B.  306.  See  form 
in  Appendix. 

(«)  See  Morgan  v.  Castleijalc  Co.,  [1893] 


A.  C.  38. 

(:r)  See  5  Ed.  7,  c.  10. 

(y)  As  to  the  jurisdiction  of  the  Court 
of  Admiralty,  see  The  Queen  v.  Jialffe  of 
City  of  London  Court,  [1892]  1  Q.  B. 
273. 

(2)  R.  S.  C.  Ord.  V.,n-.  16,  17.  Where 
the  ship  belongs  to  a  company  which  is 
being  wound  up,  proceedings  should  bo 
taken  in  the  winding  up  instead  of 
in  rem  {Re  Anstralian  Navigation  Co., 
20  Eq.  325),  unless  mortgagees  who  are 
not  bound  by  the  proceedings  in  tlio 
winding  up  are  in  possession  ;  Re  Rio 
Grande   Steamship    Co.,    5    Ch.    D.    282. 
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Maritime 
lien. 


Chap.  VIII.  coodiiigs  depend  to  a  certain  extent  on  nuiritinic  lien,  which  is 
the  right  of  certain  classes  of  persons  to  have  their  demands 
against  the  owner  of  the  res  satisfied  out  of  the  res  in  priority  1o 
other  claimants. 

A  maritime  lien  relates  back  to  the  instant  when  it  arose,  and 
binds  the  res  inlo  whosesoever  hands  it  may  have  passed  (a);  and, 
if  it  is  enforced  with  diligence,  even  against  a  bond  fide  purchaser 
without  notice  (?>). 

There  are  some  cases  in  which  a  creditor  a\1io  has  not  a 
maritime  lien  can  take  proceedings  in  rem,  but  his  position  differs 
from  that  of  the  creditor  who  has  a  maritime  lien.  He  cannot 
have  an  action  in  rem,  unless,  at  the  time  of  its  institution,  the 
res  is  the  property  of  his  debtor;  while  the  creditor  who  has  the 
lien,  provided  he  uses  due  diligence,  can  bring  the  action 
notwithstanding  that  his  debtor  has  ceased  to  be  the  owner  of 
the  res  (c) . 

The  principal  matters  which  give  rise  to  maritime  lien  are 
collision,  salvage,  hypothecation,  and  the  wages  of  the  seamen 
and  master. 

In  case  of  collision,  a  maritime  lien  to  the  full  extent  of  the 
damage  done  attaches  on  a  wrong-doing  vessel  and  her  freight  (ti), 
except  where  the  vessel  was  in  charge  of  a  pilot  whose  employ- 
ment was  compulsory,  and  the  collision  was  occasioned  by  his 
fault  (e).  This  lien  has  priority  over  the  lien  of  a  bottomry 
bond-holder  or  salvor  arising  before  the  collision  (/),  and  over 
the  lien  for  wages  of  the  seamen  {g) . 
Where  both  If  both  ships  were  in  fault,  the  plaintiff,  if  his  ship  were  in 

ships  in  fault.  i^^\^  ^.^^  j^^^l  substantially  contributed  to  the  damage,  could  not 
recover  at  common  law  (7^),  while  he  could  according  to  the  law 


Collisiou. 


A  public  ship  belonging  to  a  State  is 
not  liable  to  seizure  even  if  it  cames 
passengers  and  merchandise  for  hire  ; 
The  Parlement  Beige,  5  P.  D.  197. 

(a)  The  Two  Ellens,  L.  R.  4  P.  C. 
161  ;  T/ic  Bold  Buccleugh,  7  Moo.  P.  C. 
267. 

(*)  The  Charles  Amelia,  L.  R.  2  A.  & 
E.  330. 

(c)  The  Hetirich  Bjorn,  11  App.  Gas. 
277. 

[d)  The  Flora,  L.  R.   1  A.  &  E.   45; 


The  Bold  Buccleugh,  7  Moo.  P.  C.  267. 

(e)  Ante,  p.  31  ;  The  Royal  Charter, 
L  R.  2  A.  &  E.  362;  The  Hector,  8 
P.  D.  218. 

(/)  The  Aline,  1  W.  Rob.  Ill:  The 
Benares,  7  Notes  of  Ca.  Suppl.  L.  :  Th<- 
Veritas,  [1901]  P.  304. 

[g)  The  Elin,  8  P.  D.  39,  129.  See 
post,  p.  127. 

{h)  Vennull  v.  Garner,  1  Cr.  &  M.  21  ; 
38  R.  R.  578  ;  Tuff  v.  Warman,  5  C.  B. 
N.  S.  573. 
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acted  on  by  the  Court  of  Admiralty.     By  the  Judicature  Act,  Chap.  VIII. 
1873  (i),  the  Admiralty  rules  are  to  prevail.     These  rules  are:  — 
(1.)  Where  the   damage   happens  without   the  fault  of   either 

party,  each  party  must  bear  his  own  loss  (k). 
(2.)  If  both  parties  are  to  blame,  the  loss  must  be  apportioned 

between  them. 
(3.)  If  the  damage  happen  by  the  fault  of  one  party  only,  then 

if  he  is  the  sufferer  he  must  bear  his  own  loss;  if  he  has 

damaged  the  other  ship,  he  must  compensate  it  to  the 

full  amount  of  the  damage  (^). 
Where  botli  vessels  are  in  fault,  each  is  liable  for  half  the 
aggregate  amount  of  damage  sustained,  the  result  being  that 
each  vessel  bears  half  its  own  damage  and  has  to  pay  for  half 
the  damage  sustained  by  the  other  (m),  or,  as  it  was  expressed 
by  Jessel,  M.R.  (n),  "the  Admiralty  rule  is  to  take  the  amount 
of  damage  done  to  each  vessel,  to  add  them  together  and  to  halve 
the  amount,  so  that  each  owner  is  inter  se  to  bear  half  and  then 
to  ascertain  who  is  to  pay  the  other;"  this  rule  applies  to  the 
owners  of  cargo  on  such  vessels  (o);  and  it  has  been  decided 
that  the  legal  effect  is  to  create  not  cross  liabilities  but  only  one 
liability,  viz.,  for  the  excess  or  balance,  and  there  is  only  one 
party  who  can  eventually  be  made  to  pay  (p) . 

The  owner  (g)  is  not  liable  for  loss  or  damage  occasioned,  Statutory 
without  his  actual  fault  or  privity,  by  fire  (r),  or  by  robbery  n^inty. 
of  valuables  of  which  the  nature  and  value  have  not  been  de- 
clared (s) ;  and  his  liability  for  loss  occasioned  without  his  actual 
fault  or  privity  is  limited  to  an  aggregate  amount  not  exceeding 
£15  a  ton,  if  there  has  been  loss  of  life  or  personal  injury,  and 
in  other  cases  to  an  aggregate  amount  not  exceeding  £8  a  ton  (s) . 


(j)  36  &  37  Vict.  c.  66,  8.  25  (9).  (p)  Stoomvaart  Muatschappy  v.  P.  4-  0. 

{k)   The  Marpeaia,  L.  R.  4  P.  C.  212  ;  Co.,  7  App.  Cas.   795;  London  Steamship 

The   Merchant    Prince,    [1892]    P.    179;  In.scc.  Co.  v.  Grampian  Co.,   24  Q.  B.  D. 

The  Schwan,  Id.  419.  663. 

(/)   The  Woodrop  Sims,  2  Dods.  85.  [q)   The  Hopper  No.  66,  [190S]  A.  C. 

(>w)   The  Betsey   Caines,  2  Hagg.  Ad.  126;  6  Edw.  7,  c.  48,  s.  71. 

28;   Chapman  V.  Eoyal  Netherlands   Co.,  (>•)    The    Diamond,    [1906]    P.    282; 

4   P.    D.    157.     ^As  to    what    may   be  (Jrcenshieldsy.  Stephens,  [1908]  1  K.  B. 

included    in    the   "  damage,"    see    The  51  ;    Virginia  Co.  v.  Norfolk  Co.,  [1912] 

Frankland,  [1901]  P.  161 ;   The  Mcdiana,  1  K.  B.  229. 

[1900]  A.  C.  113.  (.-.)    Act  of    1891,    ss.    502—509,    ex- 

(w)  4  P.  D.  160.  tended    by   61    &    62    Vict.    c.    14,    ns 

(0)   The  Lrumlanriy,  [1911]  A.  C.  16.  amended  by  6  Edw.  7,  c.  48,  .s.  70.    Sec 
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Compulsory 
pilotajre. 


Salvage. 


Chap.  VIII.  Tho  owner  is  not  liable  at  all  for  an}-  loss  caused  by  the  fault 
of  a  compulsory  pilot  in  charge  of  the  vessel  (/),  though  in  this 
case,  if  both  vessels  are  in  fault,  he  can  recover  only  half  his  own 
loss  (u) . 

At  common  law,  a  person  who,  by  his  labour,  saves  a  tiling 
from  destruction  has  a  possessory  lien  on  it  for  payment  for  his 
services,  but  the  lien  is  lost  by  parting  with  the  thing  (x).  Sal- 
vage, as  tho  term  is  used  in  Courts  having  Admiralty  jurisdiction, 
is  tho  compensation  allowed  to  persons  acting  as  volunteers,  not 
under  a  contract  or  duty  binding  them  to  perform  the  service  (?/), 
by  whose  exertions  a  ship,  boat,  or  the  cargo  of  a  ship,  or  the  lives 
of  persons  belonging  to  her,  are  saved  from  danger  or  loss  in 
cases  of  wreck,  derelict,  capture,  or  the  like  (2).  In  order  to 
support  a  claim  for  salvage,  there  must  be  skill  and  enterprise  on 
the  part  of  tlie  salvors  and  danger  to  the  property  saved  (la) . 
The  salvors  may,  by  misconduct,  forfeit  their  claim  to  salvage 
reward  (6). 

Where  salvage  services  have  been  rendered  to  a  ship  or  cargo,  or 
in  saving  lives  of  persons  on  the  ship,  the  salvors  are  entitled  to 
bo  recompensed  out  of  the  ship  and  cargo  and  apparel  (c),  and 
have  a  maritime  lien  for  the  amount  on  the  property  {d) .  This 
lien  ranks  before  all  maritime  liens  which  had  previously  attached 
on  the  property  (e) ;  ^nd  salvage  for  saving  life,  when  payable 
by  the  shipowner,  has  priority  over  all  other  salvage  claims  (/). 

Hypothecation  may  be  effected  either  by  way  of  bottomry  or 
respondentia.  Bottomry  (so  called,  because  formerly  the  keel  or 
bottom  of  the  ship,  as  representing  the  entire  fabric,  was  alone 
mentioned)  is  an  hypothecation  of  the  ship,  with  or  without  its 
freight  and  cargo,  as  a  security  for  the  payment,  in  the  event  only 
of  the  safe  arrival  of  the  ship  at  her  destination  (g),  of  a  debt 
contracted  for  the  supply  of  necessaries  for  the  preservation  of  the 


Bottoniry. 


Stoomvaart  Maatschappy  v.  F.  ^-  O.  Co., 
sup.,  where  Lord  Blackburn  reviews  the 
legislation  on  this  subject ;  and  The 
Stella,  81  L.  T.  235  ;  [1900]  P.  161. 

[t)  Act  of  1894,  s.  633.  See  The  Frms 
Hendrik,  [1899]  P.  177,  as  to  the  pilot 
being  "  in  charge." 

(m)   The  Hector,  8  P.  D.  218. 

\x)  Ante,  pp.  32,  120;  Hartfort  v. 
Jones,  1  Ld.  Raym.  393 ;  2  Salk.  6.54. 

(j/)  The  Neptune,  1  Hagg.  Ad.  227  : 
The  Crusader,  [1907]  P.  196. 


(a)  Act  of  1894,  ss.  544—565. 

{a)  The  Clifton,  3  Hagg.  Ad.  120; 
CasteUain  v.  Thompson,  13  C.  B.  N.  S. 
105  ;   The  Strathnaver,  1  App.  Gas.  58. 

(i)   The  Capella,  [1892]  P.  70. 

{c)  Act  of  1894,  ss.  544—546. 

(d)  Cargo  ex  Schiller,  2  P.  D.  145. 

{e)  The  W.  F.  So  ford.  Lush.  69 ;  The 
Veritas,  [1901]  P.  304. 

(/)  Act  of  1894,  8.  544  (2). 

iff)   TheNehon,  1  Hagg.  Ad.  169. 
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ship  and  tho  continuance  of  the  voyage.      The  debt  is  lost  on  Chap.  VIII. 
tE^^QOET-^'rivaT  of  tlie  ship  (h),  and  the  maritime  risk  falling  on 
the  person  advancing  the  money  is  essential  to  the  validity  of  the 
hypotliccation  (^). 

Bottomry  is  effected  by  an  instrument  in  writing  called  a 
bottomiX-boEi-  signed  by  the  master  or  owner,  and  usually, 
though  not  necessarily,  under  seal  (&) .  The  master,  or  any  person 
who  is  acting  as  master  even  though  he  is  not  registered  ^s 
master  (l),  can  execute  the  instrument.  A  bottomry  bond  can  be 
given  in  cases  of  necessity  only,  i.e.,  in  cases  where,  without  an 
advance  of  money,  tlie  ship  cannot  proceed  (m) .  Before  giving 
the  bond  the  master  must  endeavour  to  obtain  the  money  re- 
quired on  the  personal  credit  of  the  mvner  (n),  or  from  his 
ag-ent(o);  and  he  must  communicate,  if  possible,  with  the  ship- 
owner if  he  intends  to  hypothecate  the  ship,  or  ship  and  freight 
only  (p),  and  with  the  cargo  owner  if  he  intends  to  hypothecate 
the  cargo  only  {q) .  The  person  advancing  the  money  must  satisfy 
himself  that  all  these  conditions  are  complied  with;  but,  if  they 
are,  he  is  not  bound  to  see  to  the  application  of  the  money 
advanced. 

If  the  cargo  is  included  in  the  bond,  the  shipowner  is  bound  to 
indemnify  the  owner  of  the  cargo  (r) . 

The  bond  may  be  given  subsequently  to  the  advance  if  the 
advance  was  made  on  the  promise  that  it  should  be  secured  by 
the  bond  (s) ;  and  it  may  be  given  to  a  person  who  has  not  actually 
advanced  money  but  has  pledged  his  own  credit  for  the  expenses 
incurred  (t). 

A  bottomry  bond  by  the  master  of  a  foreign  ship  is  enforceable  Foreign  ship, 
by  the  English  Admiralty  Court,  if  it  be  valid  according  to  the  law 
of  the  flag  of  the  ship,  though  the  conditions  imposed  by  English 
law  as  essential  to  its  validity  have  not  been  complied  with  (u) . 


[h)  Fisher  on  Mortgages,    §235;    The  [p)   IFallace  v.  Fieldcn,   7  Moo.  P.O. 

Allan,  2  Hagg.  Ad.  48.  :598. 

(t)   The  Indomitable,  Swab.  446 ;  Stain-  [q)   The  Gratitudine,   3  C.   Rob.   240  ; 

bank   v.    Shepard,    13    C.   B.    418;     The  Klcinwort  v.   Casm   Marittima,    2    App. 

Haabet,  [1899]  P.  295.  Gas.  156. 

(h)    The  C'ecilie,  i  v.  !>.  210.  (r)  Duncan  v.   Benson,    1   Ex.   537;   3 

[1)   The  Jane,  1  Dods.  464.  Ex.  644. 

(»0    The  Orelia,  3  Hagg.  Ad.  84.  (.v)    The  Laurel,  Brow.  &  L.  191. 

(w)   Jlcathornv.  iJarlriir/,  1  Moo.  P.  C.  {t)   The  lioi/al  Arch,  Swah.  269. 

5;   Soare.s  v.  Jiahn,  3  Id.  1.  {'()    The  Gaetano  and  Maria,   7  P.  D. 

(o)  Lyall  V.  Jlickn,  27  Boav.  610.  137   fHcc,   at  p.  HI,  per  JJrult,  L.J.,  as 
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Chap.  VIII.        Ill  the  absence  of  special  eircumstouces,  the  bondholder  has  no 
Priorities.         priority  over  persons  having  claims,  either  as  seaman  or  master, 
for  wages  earned  (either  in  the  voyage  during  which  the  bond 
was  given  or  in  a  subsequent  voyage  (x)),  or  in  respect  of  subse- 
quent salvage  or  collision  (y). 

Where  there  arc  several  bondholders,  they  have  priority  inter  se 
in  inverse  order  of  their  date  (z),  and  where  some  of  the  bonds 
charge  ship  and  freight  only,  and  others  charge  ship,  freight  and 
cargo,  they  will,  if  necessary,  be  marshalled  (a) . 

Sometimes  the  master  binds  himself  as  well  as  the  ship  and 
freio-ht  for  payment  of  the  bond.  In  such  cases  he  cannot  assert 
his  lien  for  Avages  earned  by  him  against  the  ship  and  freight, 
leaving  the  bondholder  unpaid.  But,  where  he  has  bound  him- 
self as  well  as  the  ship,  freight  and  cargo,  and  the  proceeds  are 
sufficient  to  discharge  both  his  claim  and  that  of  the  bondholder, 
he  will  be  allowed  to  assert  his  lien  against  the  ship  and  freight 
in  priority  to  that  of  the  bondholder  (6). 

Respondentia  is  the  separate  hypothecation  of  merchandise 
laden  or  to  beladen  on  board  ship  as  a  security  for  the  repayment 
of  a  debt  contracted  for  the  necessary  costs  of  transmitting  and 
forwarding  the  merchandise  to  its  destination,  or  to  free  it  from 
arrest  for  salvage.  The  repayment  is  made  contingent  on  the 
safe  arrival  of  the  merchandise,  and  is  subject  to  the  same  rules 
as  bottomry  (d) . 

The  seamen  have  a  maritime  lien  upon  the  ship  and  freight  for 
their  wages,  which  cannot  be  given  up  by  anj;_  ag^i;eement,  and 
is  not  destroyed  (e)  by  hypothecation  of  the  ship  or  its  sale  to  a 
purchaser  without  notice  (/).  This  lien  will  be  postponed  to  liens 
for  subsequent  salvage  (g),  and  for  damage  done  by  collision  (h), 
but  has  priority  over  the  lien  of  the  master  for  his  wages  (i) . 
Towage.  Towage  does  not  confer  a  maritime  lienjjc).     If  a  vessel  con- 


Respondcu- 
tia  (c) . 


Seamen's 
wages. 


to  the  conditions  required  by  English 
law). 

{x)  The  Ecrsey,  3  Hagg.  Ad.  404. 

(y)  The  Aline,  1  W.  Rob.  119. 

\z)  The  Betsey,  1  Dods.  289. 

(a)  The  Trident.  1  W.  Rob.  29. 

(b)  The  Edward  Oliver,  L.  R.  1  A.  &  E. 
379  ;   TJte  Eugenie,  4  Id.  123. 

(c)  The  Sultan,  Swab.  504. 

(0)  The   Cognac,    2   Hagg.  Ad.    386 : 
The  Sultan,  Swab.  510.     See,  as  to  com- 


munication with  the  owner  of  the  cargo, 
The  Onward,  L.  R.  4  A.  &  E.  39. 

(e)  The  Constancia,  10  Jur.  845 ;  Act 
of  1894,  8.  156. 

(/)  The  Sydney  Cove,  2  Dods.  13. 

{g)  The  Giixtaf,  Lush.  506. 

(A)   The  Elin,  8  P.  D.  129. 

(i)   The  Salacia,  Lush.  545. 

{k)  The  Henrich  BJorn,  10  P.  D.  44  : 
11  App.  Gas.  270,  283  ;  Westrup  v.  Great 
Ycrmouth  Co.,  43  Ch.  D.  241. 
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tracts  to  tow,  and  a  serious  danger  arises  which  was  not  in  the  Chap.  VIII. 
contemplation  of  the  parties  when  they  entered  into  the  contract, 
she  may  be  justified  in  abandoning  the  contract,  and  may  become 
entitled  to  salvage  (l). 

A  pilot  is  said  to  have  a  maritime  lien  (m) .    When  a  pilot  per-  Pilotage, 
forms  services  to  a  vessel  which  he .  could  not  reasonably  be  ex- 
pected to  perform,  even  for  extraordinary  pilotage  fees,  he  may 
(but  not  easily)   become  entitled  to  salvage  (w). 

Formerly  the  master  had  no  maritime  lien  for  his  wages  (o),  Master's 
but  now-  he  has  the  same  rights,  liens,  and  remedies  for  the  recovery  disburse^ 
of  his  wages  that  seamen  have  (p).     He  also  has  the  same  rights,  ments. 
liens,  and  remedies,  so  far  as  the  case  permits,  for  the  recovery 
of  disbursements  or  liabilities  properly  made  by  him  on  account 
of  the  ship  (q),  that  is,  for  which  he  had  authority  to  pledge 
the  shipow'ner's  credit  {)•] . 

It  will  be  observed  that  in  every  case,  except  collision,  in  which  Priorities 
a  maritime  lien  arises,  the  person  becoming  entitled  to  the  lien  maritime 
has  done  something  which  is  for  the  common  benefit  of  all  persons  liens, 
interested  in  the  res  on  which  the  lien  attaches,  including  persons 
interested  in  maritime  liens  -which  have  previouslj^  attached  on  the 
res.     It  follows  that,  as  a  general  rule,  a  maritime  lien  posterior 
in  date  has  priority  over  one  of  prior  date  (g) . 

In  the  case  of  collision,  the  ship  which  is  in  fault  must  have  Collision, 
been  navigated  faultily,  and,  as  we  have  seen,  the  maritime 
lien  arising  in:  favour  of  tlie  ship  entitled  to  be  paid  not 
only  takes  precedence  of  maritime  liens  prior  in  date,  but  also 
of  the  lien  of  the  seamen  for  Avages  earned  by  them  since  the 
collision  (t). 

A  person  who  repairs  a  ship,  or  supplies  her  with  necessaries  (u),  Possessory 


(l)   The  I.  C.  Potter,  L.  R.  3  A.  &  E.  {q)  lb.  s.   167  (2).     For  the  previous 

292  ;  The  Liverpool,  [1893]  P.  154;   The  law,  see  The  Sara,  14  App.  Cas.  209. 

Einilie    Gnllene,     [lf»03]    P.     106;     The  [r)  Morgan    v.    Castkgate    Co.,    [1893] 

Marechal  Suchet,  [1911]  P.  1.  A.  C.  38  ;    The  Orienta,  [1895]  P.  49. 

(«i)  Kay  on  Shipmasters  and  Seamen,  (s)  See  ante,  p.  124. 

§   514;    Boss  V.    Walker,   2   Wils.  264.  (C)    The    Elin,    8    P.    D.    129.     Ante, 

But  see  Merchant  Shipping  Act,  1894,  p.  122. 

88.  156    591    742.  (w)  Moran  v.  Uziclli,  [1905]  2  K.  B. 

(n)  Akerblomv.  Price,  7  Q.  B.  D.  129;  555.  As  to  the  meaning  of  "necessaries," 

rAc.zEo/«M,  L.  R.  4  A.  &E.  29.  see    Wehnter  v.   Seekamp,   4   B.   &  Aid. 

(o)  Smith  V.   Plummer,    1   B.   &   Aid.  354  ;  23  R.  R.  307 ;   The  Ileinrich  Bjorn, 

575;   19  R.  R.  391.  8  P.  I>-   151  :   The  Marianne,  [1891]  P. 

[p)  Act  of  1894,  s.  167.  180. 
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Chap.  VIII.  or  pays  for  tliom  (x),  has  a  yossessory  lien  on  it  for  his  remunera- 
tion oi-  debt  {//)  Avhieli  is  subject  to  existing  maritime  liens  (2), 
ami  is  lost  on  his  giving  up  possession.  There  is  no  maritime 
lien  in  such  cases  (a). 

A  general  average  loss  is  a  loss  caused  by  or  directly  conse- 
quential on  a  general  average  act  (6);  it  includes  a  general  average 
expenditure  as  well  as  a  general  average  sacrifice  (6).  A 
"g-eneral  average  act"  is  any  extraordinary  (c)  sacrifice  (cZ)  or 
expenditure  voluntarily  and  reasonably  made  or  incurred  in  time 
of  peril  for  the  purpose  of  preserving  the  property  in  the  common 
adventure  (e). 

The  part}'  upon  whom  a  general  average  loss  falls  is  entitled, 
subject  to  the  conditions  imposed  by  maritime  law,  to  a  rateable 
contribution,  called  a  general  average  contribution,  from  the  other 
parties  interested  (/),  provided  that  he  has  not  by  his  own  fault 
occasioned  the  peril  which  gave  rise  to  the  claim  (g) . 

The  assured,  who  has  incurred  a  general  average  expenditure, 
can  recover  from  the  insurer  in  respect  of  his  jDroportion  of  the 
loss  (h),  and  he  can  recover  in  respect  of  tlie  whole  loss  in  the 
case  of  a  general  average  sacrifice,  without  having  enforced  his 
right  of  contribution  (h) ;  and  where  he  has  paid,  or  is  liable 
to  pay,  a  general  average  contribution,  he  can  recover  therefor 
from  the  insurer  (^).  The  insurer,  however,  is  not  liable  for  any 
general  average  loss  or  contribution  if  the  loss  was  not  incurred 
in  respect  of  the  avoiding  of  a  peril  insured  against  (fc). 

If  the  ship,  freight,  and  cargo,  or  any  two  of  them,  belong 
to  the  same  assured,  the  liability  of  the  insurer  for  general  average 


{.r)  Foonff  Till  V.  Buchheister,  [190S] 
A.  C.  458. 

(y)  WilliamH  v.  Allsnp,  10  C.  B.  N.  S. 
417. 

(2)   The  Gmtaf,  Lush.  506. 

(a)  The  Jlenrich  Bjorn,  11  App.  Caw. 
270  ;  Moran  v.  Uzielli,  sup. 

(J)  Marine  Insurance  Act,  1906  (6 
Ed.  7,  c.  41),  s.  66  (1) ;  Atwood  v.  Hellar, 
5  Q.  B.  D.  286  ;  Whitecross  Co.  v.  iS«it//, 
8  Id.  661. 

(c)  Covington  v.  Roberts,  2  B.  &  P.  N.  R. 
378  ;  9  R.  R.  669;  Power  v.  Whit  more, 
4M.  &S.  149;   16  R.  R.  416. 

(d)  Shepherd  V.  Kottyen,  2  C.  P.  D.  589. 
{e)  S.  66  (2) ;  Atwood  v.  Scllar,  sup.  ; 


Srensden  v.  Wallace,  13  Q.  B.  D.  69  ;  10 
App.  Cas.  404 ;  Eose  v.  Bank  of  Australasia, 
[1894]  A.  C.  687 ;  Iredale  v.  China 
Traders'  Co.,  [1900]  2  Q.  B.  515  ;  Hamel 
V.  P.  #  0.  Co.,  [1908]  2  K.  B.  298. 

(/)  S.  66  (3);  Srensden  v.  Wallace, 
sup.  See  Burton  v.  Ey/f/lish,  12  Q.  B.  D. 
218,  220,  per  Brett,  M.R. ;  Strang  v. 
Scott,  14  App,  Cas.  601,  607  ;  The  Mar- 
pessa,  [1891]  P.  403. 

{g)  See  Milburn  v.  Jamaica  Co.,  [1900] 
2  Q.  B.  540  ;  Greenshields  v,  Stephens, 
[1907]  A.  C.  431. 

(h)  S.  66  (4). 

(0  S.  60  (5J. 

(/.-)  S.  06  (6). 
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losses   or   contributions   is   the  same   as   if   there  were   different  Chap.  VIII. 
owners  (?). 

The  ship,  nett  freight  (m)  and  cargo  (w)  have  (but  the  wearing 
apparel,  &c.  of  the  passengers  and  crew,  the  wages  of  the  crew, 
and  the  stores  and  provisions  (o)  of  the  ship  have  not)  to  contri- 
bute. The  value  of  the  ship  must  be  taken  at  the  end  of  the 
voyage  (p);  or,  if  she  is  lost,  at  the  place  whence  she  sailed,  after 
allowing  for  wear  and  tear  up  to  the  time  of  her  loss  (p) .  The 
nett  freight  consists  of  the  clear  earnings  after  deducting  the 
expenses  of  the  voyage,  including  wages.  The  goods  are  valued, 
if  the  vessel  reaches  her  destination,  at  their  selling  price  there, 
and  if  she  puts  back  to  the  place  where  she  laded,  at  their  invoice 
price. 

A  particular  average  loss  is  a  partial  loss  of  the  subject-matter  ParticuJar 
insured,  caused  by  a  peril  insured  against,  which  is  not  a  general  ^^^^'^'^o^- 
average  loss  (g) .     Losses  of  this  nature  are  borne  by  the  owner 
of  the  thing  damaged  (r).     The  phrase  "particular  average"  isi 
used  as  showing  tliat  the  particular  owner  has  alone  to  bear  the 
loss  (5) . 


(l)  S.  6G  (7).  See  3Iontfjomery  v. 
Indemnity  Co.,  [1902]  1  K.  B.  734. 

(in)  Carisbrook  Co.  v.  London  Co., 
[1902]  2K.  B.  681. 

(?i)  Bobson  V.  Wilson,  3  Camp.  480 ; 
14  R.  R.  817. 

(0)  Brown  v.  Stapleton,  4  Bing.  119; 
29  R.  R.  524. 


{p)  Grainger  v.  Martin,  4  B.  &  S.  9. 
See  Henderson  v.  Shanhland,  [1896]  1 
Q.  B.  525. 

{q)  S.  66  (7).  Various  definitions 
of  particular  average  are  stated  in  Great 
Indian  R.  Co.  v.  Saunders,  1  B.  &  S.  51. 

(r)  See  The  Copenhagen,  1  Rob.  289. 

(.s)  See  Great  Indian  R.  Co.  v.  Saunders, 
1  B.  .&  S.  51. 
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CHAPTER    IX. 

CHOSES   IN   ACTION. 

Chap.  IX.  The  phi-ase  ''chose  in  gcUon"  \>  um  .1  in  < oiitradistinction  to 
^^^;;7Ys''a  "  "chose  in  possession  "  'o.\  Tt  is  u^ed  in  vaii<.n<  m.-a^^iinss,  which 
••cWm  j-^j^y(3  )3ggn  the  subjiii  ui'  iHUiii  conU'ovL'i>,\  .b  .  Sometimes  it 
action.  '  denotes  the  rights  of  the  person  entitled  to  property,  sometimes 

the  property  over  which  he  has  rights,  and  sometimes  the  instru- 
ment which  evidences  tliose  rights  (c) . 

Where  the  term  chose  in  action  occm's  in  a  statute,  the  context 
may  show  that  it  is  not  to  be  taken  in  its  widest  meaning  {d) . 
Bkckstone  says  (e) : — 

"  Property  in  chattels  personal  may  be  either  in  possession,  where  a 
man  hath  not  only  the  right  to  enjoy  but  hath  the  actual  enjoyment 
of  the  thing,  or  else  it  is  in  action,  where  a  man  hath  a  bare  right 
without  any  occupation  or  enjoyment"  (/). 

This  definition  includes  the  rights  of  a  person  out  of  possession 
of  a  specific  corporeal  chattel,  as  for  instance  the  rights  of  a  bailor, 
but  tho  torin  "chose  in  action"  is  commonly  restricted  to  certain 
ri-!ii-  1(1  ill-'  payment  of  money. 

The  rights  ui'  llic  owner  of  a  specific  chattel  of  which  he  has 
not  tlv-  jw.Vo...  ,a  arc  very  different  from  the  rights  of  a  person 
10  whtin  is  due.     Where  a  specific  chattel  is  bailed,  the 

owin  r  .  :iii  .^pUit,  and  by  the  sale  the  general  property  passes  to 
the  buyer  bubject  to  the  special  property  of  the  bailee  {g).  If  the 
bailee  wTongfuUy  delivers  the  goods  to  a  stranger  so  as  to 
determine  the  bailment  Qi),  the  bailor  can  maintain  an  action  for 

(a)  As  to  the  meaning  of   "posses-  (/)    I.e.,    without    possession.      See 

sion,"  see  ante,  p.  12.  Purdew  v.  Jackson,  1  Russ.  44  ;  25  R.  R. 

(6)  Colonial  Hanky.  Whinney,   30  Ch.  1;  Re  Thynne,  [1911]  1   Ch.   282.     For 

D.   261;    11  App.  Cas.    426;    Fleet   v.  a  good  example  of  the  dibtinction,  see 

Perrins,  L.  R.  4  Q.  B.  500  ;  Wms.  Pers.  Floicer's  Cane,  Noy,  67. 

p.  27.  {g)  Franklin  v.   Neate,   Vi  M.   &  W. 

(c)  Elph.  Introd.  ch.  7,  pt.  2.  481  ;  ante,  pp.  17,  22. 

(at)  Colonial  Bank  v.  Whinney,  sup.  (h)  Ante,  p.  24. 

(e)  2  Bl.  ch.  25. 
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the  injury  done  to  his  right  to  possess  against  both  the  bailee  and    Chap.  IX. 

the  stranger,  unless  the  latter  bought  them  from  the  bailee  in 

market  overt.    As  Ave  have  already  seen  (^),  a  person  from  whom 

goods  have  been  stolen  can  maintain  an  action  against  an  innocent 

person  in  whose  hands  tliey  are.     On  the  other  hand,  as  we  shall 

see  (post,  p.  133),  a  person  to  whom  money  is  due  cannot  generally 

at  common  law  transfer  his  right  to  sue  for  it  to  a  stranger,  and 

no  act  of  the  debtor  will  confer  on  his  creditor  a  right  to  recover 

the  money  from  a  stranger . 

Again,  it  may  be  observed  that  there  is  a  difference  between  a 
specific  corporeal  chattel  and  money  due,  inasmuch  as  the  latter 
may  not  exist,  or  may  never  exist;  a  debt  may  be  paid  by  bank 
notes  or  cash  which  were  not  printed  or  coined  at  the  time  when 
it  was  incurred;  or  it  may  even  be  discharged  by  entries  in  books. 

Formerly  the  phrase  "chose  in  action  real"  was  applied  to  a 
right  of  entry  on  land  (Ar) ;  but  at  the  present  day  the  phrase 
"  chose  in  action  "  is  restricted  to  rights  Qver  personal  j>£2£^^X' 
subject  to  the  following^  observations:^ — • 

(1)  A  mortgage  debt  is  not  the  less  a  chose  in  action  because  it 

is  secured  on  real  estate . 

(2)  A  contract  relating  to  realty  creates   a   chose  in   action. 

This  may  perhaps  be  explained  by  the  fact  that  at  1^ 

the  only  remedy  for  breach  of  contract  was  in  damages, 

wdiich  are  personal  property y^' 

If  we  regard  choses  in  action  as  consisting  of  rights,  we  may  choses  in 

divide  them  as  follows:-  S^dTs' 

(1)  Rights  under  a  contract;  rights. 

(2)  Eights  to  money  payable  otherwise    than    under    a    con- 

tract (l);  as,  for  example,  money  payable  under  an  order 

of  Court. 
The  reader  may  perhaps  have  some  difficulty  in  seeing  how 
rights  under  a  contract  which  does  not  relate  to  property  (as,  for 
instance,  to  do  work)  can  be  considered  as  rights  over  things. 
Blackstono  (m)  explains  this  by  pointing  out  that  if  a  man  con- 
tracts to  do  any  act  and  fails  in  it,  the  remedy  is  in  damages,  i.e., 
money.  But,  however  this  may  be,  rights  arising  under  contracts 
of  any  nature  arc  choses  in  action  (n). 

(t)  Ante,  p.  44.  respect  of  a  tort  is  not  called  a  chose  in 

(/;)  Bro.  Ab.  lit.  Choses  in  Ac(io)i  and  action. 
'Suspense,  141,  pi.  14.  {in)  2  Bl.  Cli.  20. 

(l)  The  rif^ht  to  recover  damages  ia  («)  See  Coombs  v.   Manchester  Jircicery 

9  (2) 
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action,  legal 
and  equitable. 


On  tlio  other  hand,  if  we  regard  choses  in  action  as  consisting 
of  the  things  over  which  rights  are  exerciseable,  they  may  be 
divided  into, — 

(1.)  Aloney  recoverable  under  a  contract,  or  as  damages  for 
breach  of  contract; 

(2.)  Debts  of  record;   judgment  debts; 

(3.)  Shares  and  stock  in  companies  (o). 

As  to  money  recoverable  under  a  contract,  or  as  damages  for 
breach  of  contract,  Blackstone  says  (p): — 

"  Money  due  on  a  bond  is  a  chose  in  action:  for  a  property  in  the 
debt  vests  at  the  time  of  forfeiture  mentioned  in  the  obligation;  but 
there  is  no  possession  till  recovered  by  course  of  law.  If  a  man  pro- 
mises or  covenants  with  me  to  do  any  act  and  fails  in  it,  whereby  I 
sutler  damage,  the  recompense  for  this  damage  is  a  chose  in  action; 
for,  though  a  right  to  some  recompense  vests  in  me  at  the  time  of  the 
damage  done,  yet  what  and  how  large  such  recompense  shall  be  can 
only  be  ascertained  by  verdict,  and  the  possession  can  only  be  given  to 
me  by  legal  verdict  and  execution." 

Some  of  the  more  important  choses  in  action  are  specialty 
debts,  simple  contract  debts  (which  include  moneys  secured  by 
bills  of  exchange,  promissory  notes  and  cheques  (cf)),  debts  of 
record,  judgment  debts  (r),  and  moneys  payable  under  policies 
of  assurance  (s) . 

A  specialty  debt  is  one  created  by  a  contract  under  seal,  i.e.,  by 
deed;  a  simple  contract  debt  is  one  which  is  created  by  writing 
not  under  seal,  or  by  a  verbal  contract,  express  or  implied,  and 
which  is  not  of  record. 

There  are  t;wo  other  classifications  of  choses  in  action. 

First,  according  to  the  manner  in  which  the  rights  of  the  person 
entitled  to  the  chose  in  action  canroygnf  orced . 

If  the  rights  can  be  enforced  at  law,  the  chose  in  action  is  called 
a  legal  chose  in  action,  as,  for  instance,  where  it  is  a  debt.  If 
they  can  be  enforced  in  equity  only,  the  chose  in  action  is  called 
an  equitable  chose  in  action^as,  for  instance,  a  legacy  (t).  So,  if 
a  mortgage  debt,  or  railway  stock,  be  vested  in  trustees  on  trust 


Co.,  [1901]  2  Ch.  608;  and  Torkington 
V.  Magee,  [1902]  2  K.  B.  427  ;  [1903]  1 
K.  B.  G44. 

(o)  Colonial  Bank  \.  Whinneij,  11  App. 
Cas.  426.  The  nature  of  a  !^ha^e  and  of 
stock  in  a  company  will  be  discussed  in 
Chap.  XVI. 


(p)  2  Bl.  Ch.  25. 
{q)  Font,  Chap.  xn. 
(r)  As  to  the  different  classes  of  debts, 
see  post,  Chap.  xi. 
(«)  Post,  Chap.  X. 
{t)  Beelcs  v.  fitruti,  5  T.  R.  690. 
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to  pay  the  interest  or  dividends  to  A.,  A.'s  right  to  the  interest  or    Chap.  IX. 
dividends  is  enforceable  in  equity  only,  and  therefore  it  is  an 
equitable  chose  in  action,  while,  as  the  trustees  have  a  legal  right 
to  sue  for  the  interest  or  dividends,  their  right  is  a  legal  chose 
in  action. 

Where  the  right,  whether  legal  or  equitable,  is  to  the  future  Keversionaiy 
enjoyment  of  personal  property,  it  is  called  a  reversionary  chose  action. 
in  action;   an  example  is  afforded  by  a  policy  of  insurance,  by 
virtue  of  which  moneys  are  to  be  paid  on  the  death  of  a  living 
person. 

Secondly. — Glioses  in  action  can  also  be  classified  according  to  Assignment 
the  manner  in  which,  prior  to. the  Judicature  Acts  {u),  they  were  action. 
assignable ..     There   were  four  classes:    (1)  tliose   assignable   at 
common  law;  (2)  those  assignable  in  equity  only;  (3)  those  assign- 
able by  statute;    (4)  those  incapable  of  being  assigned  either  at 
law  or  in  equity  {x) . 

Generally  speaking,  choses  in  action  were  not   assignable    at  Choses  m 

.  ..  .  11-1  ••  action  not 

common  law,  that  is  to  say,  if  A .  assigned  his  chose  m  action  to  assignable  at 
B.,  B.  could  not  maintain  an  action  in  his  own  name  against  the  '^^°™™^°  ^^^\ 
debtor.  Coke  states  (^)  the  reason  to  be, — "For  that  would  be 
the  occasion  of  multiplying  of  contentions  and  suits,  of  great 
oppression  of  the  people,  and  the  subversion  of  the  due  and  equal 
execution  of  justice"  {z).  A  better  explanation  of  the  rule,  how- 
ever, is  that  it  is  "  a  logical  consequence  of  the  archaic  view  of  a  con- 
tract, as  creating  a  strictly  personal  obligation  between  the  credi- 
tor and  the  debtor  "  (a);  or  that  (&)  at  common  law  the  ownership, 
whetlier  of  land  or  of  chattels,  could  be  transferred  only  by  delivery 
of  possession,  and  that  therefore  it  could  not  be  transferred  at  all 
where  delivery  of  possession  was  impossible,  unless  in  the  excep- 
tional case  where  it  was  transferred  to  a  person  alread}^  in  posses- 
sion. If  the  latter  view  be  correct,  the  reason  why  the  owner  of 
a  chose  in  action  was  unable  to  assign  it  at  common  law  was  that, 
owing  to  its  having  a  mere  notional  existence,  it  was  impossible 
to  deliver  possession  of  it. 


J 


(u)  The  Judicature  Act,  1873(36  &  37  228  et  seq.  ;   Leake  on  Contr.  Ft.  vi., 

Vict.  c.  66),  8.  25,  came  into  operation  Ch.  I  ;  anUi  post,  p.  144. 

in  1875.  {ij)  LampeVs  Case,  10  Rep.  48a. 

[x)  See   generally   on   assignment   of  (z)  As  to  "maintenance"  and  "cham- 

choses  in  action,  the  notes  to  RijaJl  v.  perty,"  see  post,  p.  145. 

Howies,  1  W.  &  T.  L.  C.  104  ;    Tolhurst  v.  («)  roUock  on  Contr.  217. 

Associated,  ^-c.  (Jo.,  [1002]  2  K.  B.  GOO  ;  ih)  This  view  was  suggested  by  Prof. 

[1903]  A.   C.   414.      Pollock   on  Contr.  Maitland  in  2  Law  Quarterly,  481. 
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Ajinuitics.  \( 


Assignment 
in  etniity. 


Before  Judi- 
cature Act. 


There  were,  however,  a  few  exceptional  cases  where  choses  in 
action  were  assignable  at  law. 

Tli;>  Crown  has  always  been  able  to  assign  choses  in  action  that 
are  certain,  such  as  an  ascertained  debt,  so  that  the  grantee  can 
sue  in  liis  own  name  (c),  but  notth^e  that_  are  uncertam  as 
damages  before  they  are  ascertained  (d).  A  chose  in  action  could 
always  be  assigned  to  the  Crown  (e). 

An  annuity  is  assignable  at  common  law  (/);  bills  of  exchange, 
which  ^include  checjues  on  a  bank  (g),  and  exchequer  bills  to 
bearer  (h).  were  assignable  by  the  ]tn\-  merchant,  which  is  part 
of  the  law  of  England  (*) . 

All  choses  in  action,  except  those  which  are  altogether  incapable 
of  being  assigned, l^canbe  assigned  in  equity ;  and,  prior  to  the 
Judicature  Act,  1873,  this  was  the  only  method  of  assigning  choses 
in  action  not  assignable  at  law.  In  the  following  paragraphs  we 
shall  discuss  tlie  law  prior  to  that  Act. 

An  equitable  assignment  for  value  (k)  had  the  effect  of  an  agree- 
ment by  the  assignor  witli  the  assignee  to  permit  the  latter  to 
bring  an  action  in  the  assignor's  name  to  recover  the  chose  in 
action,  which  agreement  a  Court  of  Equit^^  would  enforce  speci- 
fically on  the  terms  of  an  indemnity  by  the  assignee  to  the 
assignor  against  the  CO.';;!  -  /  .  I H  ho  cliovsc  in  action  was  equitable^ 
the  assignee  could  sue  in  equity  in  his  own  name  and  in  his  own 
right;  but,  where  it  was  legal,  a  Court  of  Equity  w^ould  not 
entertain  a  suit  by  the  assignee  (m)  in  the  absence  of  special 
circumstances  rendering  it  impossible  or  difficult  for  him  to 
proceed  at  law,  as,  for  instance,  where  the  assignor  declined  ta 
allow  him  to  sue  in  his  name,  or  did  or  threatened  to  do  some- 


[c)  T.  B.  39  H.  6,  26. 

[d)  See  the  cases  collected  in  Vin.  Ab. 
tit.  Prerogative  of  the  King  (M.  b.  9) ; 
Brtverton' s  Case,  Dy.  30J  ;  JFendham'' s 
Case,  Cro.  Jac.  82  ;  Rex  v.  Twine,  Cro. 
Jac.  179  ;  Lambert  v.  Taylor,  4  B.  &  C. 
138.  And  see  Cliitty  on  th  e  Prerogative , 
387. 

[e)  Per  Parker,  C.J. ,J/)//<?AV.  Williams, 
Gilb.  Rep.  K.  B.  321. 

(/)  Co.  Litt.  \Ub,  note  1  (by  Mar- 
grave) ;  Baker  v.  Brooke,  1  Dy.  %ba ; 
Moore,  5,  pi.  IS  :  Maimd's  Case,  7  Rep. 
2U. 


{g)  Per  Jessel,  M.R.,  Hopkinsou  v. 
Forster,  19  Eq.  76. 

(/*)  Wookey  V.  Pole,  4  B.  i:  Aid.  1  ;  22 
R.  R.  594. 

(i)  M.  L.  R.  P.  3  ;  Co.  Litt.  182^/. 
As  to  bills  of  lading,  see  ante,  p.  71. 

(A-)    Jf'ardv.  Aiidhmd,  8  Beav.  201. 

[I)  Row  V.  Lau'soH,  1  Ves.  sen.  331  ;. 
1  W.  &  T.  L.  C.  95  ;  Crotwh  v.  Credit 
Fancier,  L.  R.  8  Q.  B.  380. 

(;«)  Rose  v.  Clarke,  1  Y.  &  C.  C.  C. 
534  ;  Keys  v.  Williams,  3  Y.  ct  C.  Ex. 
462  ;  51  R.  R.  339. 
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thing  Avhicli  would  prevent  him  from  recovering  in  an  action  at    Chap.  IX. 
law  in  his  name  (n). 

Where  a  man  who  is  not  the  owner  of  property  purports  to  Assignment 
assign  it,  the  attempted  assignment  cannot  operate  as  a_com';ej-  acquired 
ance_oiL  the  legal  interest  in  the  propert}^  but  it  may  operate  as  a  property, 
contract  to  assign  it  wliun  he  becomes  the  owner  of  it;    and  in 
this  case,  if  he  has  received  the  consideration,  the  instant  that 
the  property  belongs  to  him.  Equity,  treating  that  Avhich  ought 
to  be  done  as  done,  fastens  on  the  property,  and  the  contract  to 
assign  becomes  an  assignment  (o),  but  an  assignment  of  the  equit- 
able interest  onl}',  so  that  if,   before  the  assignee  acquires  the 
legal  interest  (e.g.,  in  the  case  of  moveable  chattels  by  acquiring 
possession),  some  other  person  acquires  the  legal  interest    as    a 
purchaser  for  value  without  notice,  his  rights  have  priority  over 
those  of  the  assignee  (p) . 

An  assignment  of,  or  covenant  to  assign,  future  property  will 
be  enforced  .as  to  all  property  which  falls  within  the  general 
descriptive  words  of  the  assignment,  however  wide  and  compre- 
hensive they  may  be  (q),  if  they  are  not  too  vague  and  general  (r). 
It  has  been  said  tliat  an  assignment  of  all  future  property  may 
be  invalid,  but  this  question  seems  still  to  be  open  (s) . 

No  particular  form  is  required  for  an  assignment  in  equity  of  Assignment, 
a  chose  in  action  (f).  For  instance,  "an  order  given  by  a  debtor  ^^"^^  ^■ 
to  his  creditor  upon  a  third  person,  having  funds  of  the  debtor, 
to  pay  the  creditor  out  of  such  funds,  is  a  binding  equitable 
assignment  of  so  much  of  the  fund"  (ii),  and  so  is  a  direction  by 
a  creditor  to  his  debtor  to  pay  the  debt  to  a  third  person  (x) .  An 
intended  assignment  by  deed  which  proves  to  be  inoperative  ma}' 
be  a  good  equitable  assignment  {y) . 


(w)  Hammond  w.  Messenger, 'd^im-ZI't.  {t)  Row  \.  Dawson,   1  Ves.   sen.    331; 

(o)   CoUijcrx.  Isaacs,    19   Ch.   D.   342;  Houell  v.  MacIvers,AT.'R.  Q,9(i;  2  R.  R. 

Re  Clarke,   30  Id.   348  ;   Tailby  v.  Official  500  ;  Leake  on  Contr.  829. 

Receiver,   13  App.  Gas.   .')23  ;  Re  Turcan,  [u]  Per  Cottenham,  C,  Burn\.  Car- 

40  Ch.  i).  r,.  valho,  4  My.  &  Cr.  702  ;  48  R.  R.   213  ; 

(j»)  Joseph  V.  Lyons,  15  Q.  B.  D.  280  ;  Ex  p.  Soulh,  3  Swanst.   392 ;   19  R.  R. 

Eallas  V.  Robinson,  Id.  288.  227  ;  Addison  v.  Cox,  8  Ch.  76  ;  Durham 

{q)  Tailbtjv.  Official  Receiver,  sup.  ;  Re  v.  Robertson,  [1898]  1  Q.  B.   765;  Alex- 

Turcan,  40  Ch.  D.  5.  andcr  v.  Steiuhardt,  [1903]  2  K.  B.  208. 

(r)  Re  Rcis,  [1904]  2  K.  B.  7G9.  [x)    Brandts    v.    Dunlop    Co.,    [1905] 

{a)  Re   D'Epineuil,    20   Ch.    D.    758:  A.  C.  4  54. 

Tailbij    V.     Official    Receiver,     sup.  ;    Rr  {i/)   Re   llrii/i/s  .^-  Co.,   [1900]   2   K.  1-t. 

Turcan,  sup. ;  Ke  Reis,  sup.  209. 
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Priorities 


i^x^^v/,  ^-ioL^l 


As  between  the  assignor  and  assignee,  the  equitable  assignment 
of  a  chose  in  action  is  efToetual  -without  any  notice  to  the  debtor 
of  trustee  jz) ;  but,  as  between  the  assignee  and  the  debtor  or 
Irustet^  and  other  persons  subsequently  acquiring  an  interest  in 
iho  debt  or  trust  fund,  it  is  incomplete  until  the  debtor  or  trustee 
receives  notice,  which  may  be  of  an  informal  nature  (a),  of  the 
assignment.  At  any  time  before  notice  the  debtor  or  trustee 
may  discharge  himself  by  payment  to  the  assignor  or  his  sub- 
sequent assignee,  the  result  being  that  the  priority  between 
sui'''  --ivi'  .i^signees  is  determined  not  by  tlic  dati'  of  the  assign  - 
l)iil  1)\-  thi^  date  at  which  notice  is  aciiuircd  (li_ 
till'  imiiir-  aiv  sriven  to  a  trusti'''   li  Iniv  i 


niriit-.  hill  i)\-  riii^  aato  at  wnicn  notice  is  aniuircd  i /;;;  except 
wii' IT  till'  iiiiiiir-  aiv  given  10  a  trusu'''  n.  imv  me  nind  comes 
into  his  hands  (<?),  or  where  no  notice  is  given  of  any  assignment, 
in  either  of  which  cases  the  assignments  rank  according  to  their 
dates.  The  priority  w^hich  a  second  assignee  of  an  equitable  in- 
terest in  a  fund,  who  has  given  notice  of  his  assignment  to  the 
trustees,  possesses  over  a  first  assignee  who  has  not  given  notice, 
subsists  equally  where  tlie  second  assignment  is  from  the  legal 
personal  representative  of  the  cestui  que  trust,  and  not  from  the 
cestui  c^ue  trust  himself  {d) . 

In  like  manner  the  title  of  the  trustee  in  bankruptcy  of  the 
owner  of  an  equitable  chose  in  action  will  be  postponed  to  his 
assignee  Avithout  notice  of  the  act  of  bankruptcy,  if  the  latter  gives 
notice  to  the  debtor  or  trustee  of  the  fund  before  the  trustee  in 
bankruptcy  does  so  (e) . 

There  is  an  exception  to  the  rule  in  the  case  of  mortgage  debts 
secured  on  land,  for  notice  to  the  mortgagor  does  not  affect 
priorities  (/) ;  and  the  rule  does  not  apply  to   equitable  interests 


{£)  Whether  the  case  is  -within  the 
Judicature  Act  (Gorringe  v.  Irwell,  34 
Ch.  D.  128),  or  not  {Burn  v.  Carvalho, 
4  Mj'.  &  Cr.  690  ;  48  R.  R.  213  ;  Hobson 
V.  Bell,  2  Beav.  17  ;  50  R.  R.  90). 

{a)  Lloyd  v.  Banks,  3  Ch.  489  ;  Mcux 
T.  Bell,  1  Ha.  73  ;  Alletson  v.  Chichester, 
L.  R.  10  C.  P.  319  ;  Ex  p.  Agra  Bank, 
3  Ch.  562;  Bence  v.  Shearman,  [1898] 
2  Ch.  582;  Bateman  v.  Hunt,  [1904] 
2  K.  B.  530. 

{«)  Dearie  v.  Hall,  3  Russ.  1 ;  27  R.  R. 
1 ;  Loveridge  v.  Cooper,   3  Ru.ss.   30 ;  27 


R.  R,.  1 ;  Re  Freshfeld,  11  Ch.  D.  198  ; 
Ward  V.  Duncomhe,  [1893]  A.  C.  369; 
Jfarchant  v.  Morton,  [1901]  2  K.  B.  829  ; 
Pollock  on  Contract,  232  et  scq.  See 
11  Law  Quarterly,  337. 

{c)  Buller  v.  Flunkett,  1  J.  &  H.  441  ; 
Webster  v.  Webster,  31  Beav.  393. 

id)  Re  Freshjield,  sup.  ;  Montr/tore  v. 
Guedalla,  [1903]  2  Ch.  23. 

{e)  Falmer  v.  Locke,  18  Ch.  D.  381. 

(/)  Jones  V.  Gibbons,  9  Ves.  411  ;  7 
R.  R.  247  :  Re  Richards,  45  Ch.  D.  589. 
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in  land  {g),  but  it  does  apply  to  interests  in  money  to  arise  from    Chap.  IX. 
the  sale  of  real  estate  (h) . 

Every  assignee  of  a  chose  in  action  takes  it  subject  to  the  rights  iJ^^J^^^^^j^^ 
conferred  by  any  prior  assignment  of  Avhich  he  had  notice  at  the  of  prior 
time"  of  the  assignment  to  himself,  whether  notice  of  such  prior  absignmen  . 
assignment  is  or  is  not  given  to  the  trustee  or  debtor  {i) ;  and  he 
is  considered  to  have  notice  of  every  prior  assignment  which  he 
could  discover  by  inquiry  from  the  trustee  or  debtor  (/c),  tliough 
aTtrustee  is  not  bound  to  answer  such  inquiry  (Z).     A  proposed 
assignee  must  make  inquiry  of  all  the  trustees  (?). 

An  assignee,  however,  who  has  given  notice  to  all  the  trustees 
in  existence  at  the  date  of  his  assignment,  retains  his  priority 
over  a  subsequent  assignee  who  has  taken  his  assignment  after  the 
deatli  or  retirement  of  all  those  trustees  and  has  given  notice  to 
the  new  trustees  {m) .  Vjl  U-Px^A^aila- 

Notice  of  an  assignment  given  to  one  of  several  trustees  or  Notice  to  one 
debtors  is  sufficient,  though  it  be  not  communicated  to  any  other  trustees  or 
trustee  or  debtor,  unless  it  be  to  the  interest  of  the  person  receiving  debtors. 
the  notice  to  conceal  the  assignment  {n).    If,  however,  the  trustee 
to  whom  notice  has  been  given  has  died  or  retired  before  his 
co-trustees  and  before  an  assignment  to  a  subsequent  assignee, 
the  subsequent  assignee  will  obtain  priority  by  giving  notice  (o).  v-^^'^^-^-'^M-^ 

Notice  must  be  given  to  the  person  who  is  trustee  for  the 
assignor,  and  not  to  any  person  who  may  happen  to  be  holding 
the  property  as  a  trustee  (p). 

Where  the  chose  in  action  is  a  fund  in  Court,  by  obtaining  a  Stop  orders 

,  on  tunas  in 

stop  order  the  assignee  can  protect  his  interest  to  the  same  extent  Court. 

as  if  the  fund  had  been  in  the  hands  of  trustees  for  the  assignor 

and  notice  had  been  given   to  them;    and  notices  given  to  the 

trustees  before  the  fund  was  paid  into  Court  remain  effectual  {q). 


{g)  Jones  v.  Jones,    8    Sim.    633;    42  {I)  Low  \ .  Bouveric ,  [1891]  3  Ch.  82: 

R.  R.  249  ;    mitshire  v.  liablits,  14  Sim.  Ward  v.  Buncombe,  sup. 

76.  (w)  Re  lFasd(de,  [1899]  1  Ch.  163. 

[h)  Lee  v.  Ilowlett,   2  K.   &  J.  .531  ;  («)  Broime  v.  S(ira(ie,  4  Drew.  635  ; 

Arden  v.  Arden,  29  Ch.  D.  702.  Meux  v.  Bell,  1  Ha.  73 ;    Ward  v.  Dun- 

(i)   Warburton  v.  Hill,  Kay,  470  ;   Onl  combe,  sup.     See  Willes  v.  Greenhill,  sup. 

V.    White,    3    Beav.    357;     Newman   v.  {o)  Re  Phillips,  \\mZ']\  Q\\.  l&'i. 

Netcman,  28  Ch.  D.  674.  {p)  Stephens  v.   Green,    [1895]    2   Ch. 

[k]  Smith  V.  Smith,  2  Cr.  k  M.  233  ;  148. 

39  R.  R.   762  ;    Willes  v.  Greenhill,  4  De  {q)  Plnnock  v.  Bailey,  23  Ch.  D.  497  ; 

G.  F.  &  J.  147,  150;    Ward\.  Luncombe,  Jfutual  Society  v.   Lanyley,   32    Ch.   D. 

,up.  460  ;    Stephens  v.   Green,  sup.  ;   Mack  v. 

Fostlc,  [1894]  2  Ch.  449. 
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Tho  effect  of  tlie  stop  order  is  to  prevent  the  transfer  or  payment 
of  the  fund  without  notice  to  the  assignee  who  obtained  the 
order  (r) . 

The  assignee  of  a  chose  in  action  takes  it  subject  to  all  equities 
existing  between  the  assignor  and  the  debtor  or  trustee  at  the 
time  Avhen  the  assignment  becomes  binding  on  the  latter  (s).  For 
example,  the  assignee  of  debentures  of  a  company  in  the  ordinary 
form  takes  them  subject  to  the  equities  of  the  company  against  the 
person  to  whom  they  were  issued  (0-  The  debtor  or  trustee 
cannot  set  up  any  equities  that  arise  against  the  assignor  after 
notice  of  the  assignment,  even  if  they  arise  out  of  a  liability  ex- 
isting at  the  time  of  the  notice  (u);  but  he  may  set  off  sums  of 
money  then  already  due  and  becoming  payable  subsequently  (x) . 
So  also  where  a  trustee  assigns,  absolutely  or  by  wa}-  of  a  mort- 
srasre,  a  beneficial  interest  which  he  has  in  the  trust  fund,  the 
assignee  takes  it  subject  to  the  right  of  other  beneficiaries  to  have 
the  assignor's  interest  applied  in  recouping  a  breach  of  trust  com- 
mitted by  him,  though  subsequent  to  the  assignment  (^/) . 

Negotiable  instruments,  the  peculiar  nature  of  which  is  ex- 
plained in  a  subsequent  chapter  (2;),  form^jiji  _ejcce£tion  to  the 
rule  that  the  assignee  of  a  chose  in  action  takes  it^  subject^ to 
equities. 

It  is  competent  for  the  debtor  to  preclude  himself  from  setting 
up  as  against  assignees  any  equities  that  he  would  have  had  against 
the  original  creditor  (a) ;  and  he  may  do  this  by  contract,  either 
express  or  implied,  made  either  with  the  original  creditor  (6),  or, 
after  notice  of  the  assignment,  with  his  assignee  (c) .  This  result 
is  sometimes  arrived  at  on  the  ground  of  estoppel. 

It  has  generally  happened  that  where  a  new  kind  of  chose  in 


(r)  See  R.  S.  C,  Ord.  XLVI.  rr. 
12,  13  ;  Seton  on  Judf?ments,  Ch.  28, 
s.  3;  Pemberton  on  Judgments,  169, 
170  ;  note  to  Jii/all  v.  Rowles,  1  W.  &  T. 
L.  C.  134  ;  Stephe)is\. Green,  sup.;  Stoddavt 
V.  Union  Trust,  [1912]  1  K.  B.  181. 

(s)  Cavendish  v.  Gearen,  24  Beav.  163  ; 
RoU  V.  White,  3  De  G.  J.  &  Sm.  360  ; 
Christie  v.  Tautiton,  [1893]  2  Ch.  175  ; 
Pollock  on  Contr.  234  ;  Leake  on  Contr. 
835. 

(t)  Athenceum  Co.  v.  Tooley,  3  De  G.  & 
J.  294 ;  Re  Natal  Co.,  3  Ch.  35.5  :  Exp. 
James,  8  Eq.  225. 


(it)  TFatsoii  V.  Mid- Wales  R.  Co.,  L.  R. 
2  C.  P.  593  ;    Christie  v.  Taunton,  sup. 

[x)  Jeffryes  y.  Agra  Bank,  2  Eq.  674  ; 
Ex  p.  Mackenzie,  7  Eq.  240. 

{;/)  Doering  v.  Docrivg,  42  Ch.  D. 
203;  Bolton  v.  Currc,  70  L.  T.  759. 

(-)  Fost,  Chap.  XII. 

{a)  Ex  p.  Asiatic  Bank,  2  Ch.  391  ; 
Leake  on  Contr.  837  ;  Pollock  on  Contr. 
236,  andj^ost,  p.  182. 

(i)  Re  Blakehi  Co.,  3  Ch.  154 ;  Higgs 
V.  Assam  Co.,  L.  R.  4  Ex.  387. 

(c)  Re  Northern  Assam  Co.,  10  Eq. 
458:  Exp.  Chorley,  11  Eq.  157. 
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action  is  created,  by  statute  it  is  expressly  made  transferable  at    Chap.  IX. 
law  in  a  specified  manner,  and,  where  this  is  tlie  case,  it  can,  ferableby 
generally  speaking,  be  transferred  in  equity  also.     B\^"  trans- 
ferable at  law"  it  is  meant  that  the  transferee  is    enabled  _to 
maintain  au  action  in  his  own  name. 

~^x;iiii|ilrs  (if  this  ;iiv  aHonled  by  tlie  public  funds,  legal  transfers 
of  which  can  be  ehccted  only  by  entries  made  in  the  transfer  books 
at  the  Banks  of  England  or  Ireland  and  signed  by  the  party 
making  the  transfer  or  his  attorney  {d),  or,  if  the  stockholder 
obtains  a  stock  certificate,  by  delivery  of  the  certificate  (e). 

A  member  of  a  corporation  cannot  assign  his  interest  in  the  Assignment 

^  .  .  .  .01  shares  m 

corporate  property  and  introduce  his  assignee  into  the  corporation  corporations 

without  statutory  authority  (/) .    Such  authority  is  expressly  given  or  companies. 

in  the  case  of  companies  regulated  by  the    Companies    Clauses       <:         / 

Consolidation_^ct^J845,  which    provides    for    the    transfer    of  Y 

shares  in  tide  company  by  deed  delivered  to  the  secretary,  and  the 

entry  of  a  memorial  thereof  by  the  secretary  of  the  company  in 

the  y "register  of  transfers"  (g) .    Mortgages  and  bonds  (commonly 

called  debentures)  of  the  company  issued  under  the  powers  of  the 

same  Act  are  transferable  at  law  by  registered  deed(;^). 

The  shares  of  a  company  registered  under  the  Companies  Act, 
1908^  are  transferable  in  the  manner  prescribed  by  the  regulations 
of  the  company,  i.e.,  generally  by  the  execution  of  an  instrument 
of  ti-ansfer  registered  in  the  books  of  the  company  (i) . 

It  has  been  said  that,  in  the  case  of  shares  in  a  company  Shares  of  m 
registered  under  the  Companies  Act,  1908,  notices  given  to  the  company, 
company  of  equitalble  interests  or  trusts  would  be  absolutely 
inoperative  to  affect  the  company  with  any  trust,  by  reason  of 
the  provisions  of  s.  27  of  that  Act(/i:).  Where,  however,  the 
company  has  a  lien  or  charge  upon  the  shares  for  debts  due  from 
the  holder,  notice  from  an  equitable  assignee  of  shai-es  given  to  tlie 


(<^  The  National  Debt  Act,  1870  (33  c.  69);   Smith  v.  Amlerson,   15  Ch.  D. 

6  34  Vict.  c.  71),  s.  22.  247 ;  post,  p.  281. 

{e)  76.  Part  v.,  as  extended  by  2  Ed.  (y)  8   &   9    Vict.    c.    16,    ss.    14,    15; 

7  c.  7   8.  11.  Nanney  v.  Morgan,  35   Ch.  D.  598;  37 
(/)  Duvfii-ffier    v.    FcUoirs,    5    Bing.  Id.  34G. 

267;  34R.  R.  578;  Bkmdelly.  Winsor,  [h)  Ih.    ss.    46,    47;     Vertue    v.    I'Mst 

8  Sim.    601  ;    42   R.   R.    242.      As   to  Anglian  R.  Co.,  5  Ex.  280. 
incorporated  companies,  see  Lindley  on  (i)  8    Ed.    7,    c.    69,    s.    22;    post, 
CompanicH,  Bk.  III.,  ch.  4,  s.  5  ;  s.  1  Chap.  xvi. 

of  the  Companies  Act,   1908  fS  Ed.   7,  {k)  Hocictf  dr  J'aris  v.  Wallccr,  11  App. 

Cas.  20,  30,  per  Lord  Solborne. 
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Distringas. 
5  Vict.  c.  ;') 


Other  choses 
in  action 
assi«rnable 
by  statute. 


compauy  Avill  prevent  tlie  company  from    claiming  priority  in 
respect  of  debts  incurred  a.fter  such  notice  (l). 

The  equitable  assignee  should  protect  himself  by  proceedings 
under  the  Act  5  Vict.  c.  5,  by  filing  an  affidavit  and  notice  in  the 
prescribed  form  in  the  Central  Office  of  the  Supreme  Court,  and 
serving-  an  office  copy  of  the  aihdavit  and  a  duplicate  notice  on 
the  company  (in) . 

The  Rules  provide  that  the  service  on  the  company  shall 
have  tlie  same  force  and  effect  against  the  company  as  a  writ 
of  distringas  duly  issued  under  the  Act  5  Vict.  c.  5,  s.  5,  would 
have  had  (w) ;  that  is,  to  prevent  the  fund  being  dealt  with  without 
the  person  who  issued  the  writ  having  an  opportunity  of  asserting 
his  claim  (o).  This  effect  of  the  notice  served  under  the  new  pro- 
cedure is  temporary  only;  and  it  should  be  followed  up  by 
obtaining  an  order  under  s.  4  of  5  Vict.  c.  5  (p),  upon  motion 
or  petition  in  a  summary  Way,  without  action,  to  restrain  the 
company  from  permitting  the  transfer  of  the  stock  or  shares, 
or  from  paying  any  dividend  or  dividends  due  or  to  become  due 
thereon;  or,  in  the  case  of  the  Bank  of  England,  an  injunction 
may  be  obtained  against  the  bank,  under  39  &  40  Geo.  3,  c.  36, 
in  an  action  against  the  person  interested  in  the  stock  (q) . 

The  following  classes  of  choses  in  action  have  been  made 
assignable  at  law  by  statute,  so  as  to  enable  the  assignee  to  sue 
in  his  own  name:  — 

Promissory  n_otes  were  made  transferable  by  indorsement  (r) . 

Policies  of  life  assurance  were  made  transferable  by  assign- 
ment  Ky  an  instrument  in  the  words  or  to  the  effect  prescribed  (s), 
on  written  notice  of  the  date  and  purport  of  the  assignment 
bcing7given  to  the  assurance  company  at  their  principal  place 
of  business  for  the  time  being;  and  the  dates  of  the  receipt 
of  notice  are  to  regulate  priority  of  claims  under  assignments  (t), 
as  between  the  company  and  the  assignees  (u) . 


[l)  Bradford  Bank  v.  Briggs,  12  App. 
Gas.  29. 

(w)  R.  S.  C,  Ord.  XLVI. 

(w)  Ord.  XLVI.  r.  8. 

(o)  See  per  Stuart,  V.-C,  in  Wilkins 
V.  Sibloj,  4  Giff.  446,  447,  and  Etty  v. 
Bridges,  2  Y.  &  C.  C.  C.  486  ;  60  R.  R. 
240. 

(p)  See  B''  Blahle;/,  23  Ch.  D.  549; 
Mr  Prijmie,  53  L.  T.  46-5. 


[q)  Seton  on  Judgments,  Ch.  31, 
sect.  18. 

(>•)  3  &  4  Anne,  c.  8  ;  repealed  by  Bills 
of  Exchange  Act,  1882,  2}ost,  p.  212. 

(a)  See  Spencer  v.  Clarke,  9  Ch.  D. 
137. 

[t)  The  Policies  of  Assurance  Act, 
1867  (30  &  31  Vict.  c.  144). 

(m)  Newman  v.  Xewman,  28  Ch.  D. 
674. 
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Policies  of  Friendly  Societies  were  excepted  from  the  Act  of    Chap.  IX. 
1867,  but  they  are  assignable  in  the  ordinary  way  and  also  by  way 
of  "nomination"  under  the  provisions  of  the  Friendly  Societies 
Acts  (x) . 

A  marine  policy,  that  is,  a  contract  of  insurance  against  marine 
lossesT^  assignable,  unless  it  contains  ternis  expresslv  prohibiting: 
assignment,  so  as  to  enable  the  assignee  to  sue  inAiis  own  name  («/) . 
It  may  be  assigned  either  before  or  after  loss  A/ h  but  an  assign- 
ment after  the  assignor  has  parted  with  his  interest  in  the  property 
is  not  valid,  unless  at  the  time  he  parted  with  the  property  the 
assignor  expressly  or  impliedly  agreed  to  assign  the  policy  {y). 

Administration  bonds  are  made  assignable,  on  breach,  by  order 
of  Court  {z) . 

Other  instances  of  choses  in  action  made  transferable  by  statute 
are  East  India  bonds  (a),  mortgage  debentures  of  land  companies 
under  the  Mortgage  Debenture  Act,  1865  (&),  debentures  and 
debenture  stock  issued  under  the  Local  Loans  Act,  1875  (c),  choses 
in  action  of  companies  where  sold  by  the  official  liquidator  {d), 
bail  bonds  (e),  and  replevin  bonds  (/). 

Under  the  Trustee  Act,  1893,  the  right  to  recover  and  receive  Vesting  of 
any  debt  or  other  thing  in  action  subject  to  a  trust  will,  on  the  action  i 
appointment  of  a  new  trustee,  without  any  assignment,  vest  in 
the  trustees,  if  the  deed  appointing:  the  new  trustee  contains 
a  declaration  by  the  appointor  that  it  shall  so  vestCcr'):  and  the 
like  effect  follows  where  a  deed  by  which  a  retiring  trustee  is 
discharged  under  the  Act  contains  such  a  declaration  by  the 
retiring  and  continuing  trustees  and  by  the  other  person,  if  any, 
empowered  to  appoint  trustees  {h).  But  these  provisions  do  not 
extend  to  "  any  such  share,  stock,  annuity,  or  property  as  is  only 
transferable  in  books  kept  by  a  company  or  other  body,  or   in 


m  uew 
trustees. 


[x)  Me  Gnffin,  [1902]  1  Ch.  135.  Vict.  c.  89),  s.  157,  now  repealed  by  the 

fy)  Marine    Insurance    Act,    1906    (6  Companies  Act,  1908. 

Ed.  7,  c.  41),  ss.  50,  51.     See  Baker  v.  (e)  4  Anne,  c.   3,  s.  20,  repealed  by 

Adam,  102  L.  T.  248.  34  &  35  Vict.  c.  116. 

(z)  20  &  21  Vict.  c.   77,  ss.   81,  83;  (/)   11   Geo.  2,  c.  19,  s.  23,  repealed 

21    &    22   Vict.  c.   95,-  s.    15  ;    Cope  v.  by  44  &  45  Vict.  c.  59. 

i?tfnwe«,  [1911]2Ch.  488.  isi)  56   &    57    Vict.  c.  53,   s.   12   (1). 

(a)  51  Geo.  3,  c.  64,  s.  4.  This  Act  repealed  and  re-euacted  the 

(6)  28  &  29  Vict.  c.  78,  8.  37,  amended  provisions  of  sect.   34  of   the  Convey- 
by  33  &  34  Vict.  c.  20.  ancing  Act,  1881. 

(c)  38  &  39  Vict.  c.  83,  ss.  5,  6.  (A)  56  &  57  Vict.  c.  53.  s.  12  (2). 

{d)  Companies    Act,    18G2    (25   &   20 
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Chap.  IX.  maniuT  prescribocl  by  or  under  Act  of  Parliament"  («);  this  ex- 
ception biung  for  the  purpose  of  reserving  to  companies  and  other 
bodies  the  right  to  require  transfers  to  be  made  in  tlie  statutory 
or  prescribed  form . 

Assijrnment  It  is    provided    by  tlie    Supreme    Court    of    Judicature    Act, 

of  (Ift)ts  aiul       1o-'o^7^J.l^. 

choMs  in  lo/(j  (^/c;,  mat: — 

Judicature  ''  Any  absokite  assignment,  by  writing  under  the  hand  of  the 

Act.  assignor  (not  purporting  to  be  by  way  of  charge  only),  of  any 

debt  or  other  leo-al  chose  in  action,  of  which  expre.ss  notice  in 
writino-  shall  have  been  given  to  the  debtor,  trustee,  or  other 
person  from  whom  the  assignor  would  have  been  entitled  to 
receive  or  claim  such  debt  or  chose  in  action,  shall  be  and  be 
deemed  to  have  been  effecttial  in  law  (subject  to  all  equities  which 
would  have  been  entitled  to  priority  over  the  right  of  the  as- 
signee if  this  Act  had  not  passed)  to  pass  and  transfer  the  legal 
right  to  such  debt  or  chose  in  action  from  the  date  of  .such  notice, 
and  all  legal  and  other  remedies  for  the  same,  and  the  power 
to  give  a  good  discharge  for  the  same  without  the  concurrence 
of  the  as.signor." 

It  will  be  observed  that,  in  order  to  make  an  assignment  of  a 
chose  in  action  valid  at  law  by  virtue  of  the  Act,  four  things  are 
necessary:  — 

(1.)  The  assig'ument  must  be  inwriting  signed  by  the  as- 
signor. 

(2.)  It  must  be  absolute,  not  purporting  to  be  by  way  of 
charge  only. 

A  mortgage  of  a   debt  due   to   the   mortgagor,  made  in  the 

ordinary'  form  of  a  conveyance  with  a  proviso  for  redemption,  is 

''an  absolute  assignment,  not  purporting  to  be  by  way  of  charge 

only,"  Avithin  tliis  section  (I),  and  the  result  is  the  same  Avhere 

there  is  an  assignment  subject  to  a  trust  (m) .     The  assignment 

>,.  dA^J'i^^ '''' •  must  in  every  case  be  absolute  (n),  and  probably  must  be  of  the 

.  iij,,^^i6'^oZe  debt  or  other  chose  in  action  (o),  or  at  any  rate  of  a  definite 

^  part  of  the  debt  (p). 

(i)  56  &  57  Vict.  c.  53,  s.  12  (3).  (m)  Comfort  v.  Betts,  [1891]   1    Q.  B. 

(k)  36  &  37  Vict.  c.  66,  s.  25  (6).  737  ;    TFiesener  v.  Eackoio,  76  L.  T.  448. 

[T)  Tancred  v.    Delagoa    Bay    Co.,    23  («)  Mercantile  Bank  v.  Evans,  [1899]  2 

Q.   B.   D.  239,   following  Burlinson   v.  Q.  B.  613;   ITitghes  v.  Pumj)  House  Co., 

Hall,   12  id.   347,  and  disapproving  of  [1902]  2  K.  B.  190. 

Xational  Provincial  Bank  v.  Hnrle,  6  id.  (o)  Durham  v.  Robertson,  sxp. 

626;    Durham    v.    Robertson,    [1898]     1  {p)  Joms\.  Humphreys, \\'iQ1']\K.'B. 

Q.  B.  765.  10  ;  Skipper  v.  Holloivay,  [1910]  2  K.  B. 

630  ;   Forster  v.  Baker,  id.  636. 
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(3.)  The  chose  in  laction  must  be  legal  (q) .  Chap.  IX. 

The  words  "  debt  or  other  legal  chose  in  action  "  mean  "  debtor 
right  which  the  common  law  looks  on  as  not  assignable  by  reason 
of  its  being  a  chose  in  action,  but  which  a  Court  of  Equity  deals 
with  as  being  assignable"  (r).  "An  assignment  of  a  mere  right 
of  litigation  is  bad;  but  an  assignment  of  property  is  valid, 
even  although  that  property  is  incapable  of  being  recovered  without 
litigation  "  (s).  Thus  an  executory  contract  of  purchase,  of  which 
there  has  been  no  breach,  so  that  no  action  can  be  brought  upon  the 
contract,  but  which  must  if  necessary  be  enforced  by  action,  is  a 
chose  in  action  assignable  under  this  section  (r) ;  and  so  is  a  claim, 
under  s.  68  of  the  Lands  Clauses  Act,  1845,  for  compensation  for 
injuriously  affecting  land(i). 

(4.)  Notice  in  -wTiting  of  the  assignment  must  be  given  to  the 
debtor  or  trustee ., ' 

The  effect  is  tliat,  until  the  prescribed  notice  is  given,  the 
assignee  must  sue  in  the  same  manner  as  if  the  Act  had  not 
been  passed,  i.e.,  in  the  name  of  the  assignor;  but  after  the 
prescribed  notice  is  given,  he  can  sue  in  his  o-\vn  name.  And 
the  notice  produces  its  full  effect  even  if  not  given  till  after  the 
death  of  the  assignor  (tt),  or  after  the  death  of  the  assignee  by  his 
executor  (x) . 

Where  an  assignment  is  perfected  according  to  the  Act,  an 
assignee  takes  subject  to  all  equities  capable  of  being  enforced  by 
the  trustee  or  debtor  against  him  at  the  date  of  the  assignment  (y), 
and  it  follows  that  an  assignment  perfected  according  to  the  Act 
confers  no  new  rights  on  the  assignee,  but  merely  gives  him  a  new 
Avay  of  enforcing  his  rights. 

Occasionally  the  subject-matter  of  a   contract   is    such   as   to  Exceptional 
render  it  not  transferable  either  at  law  or  in  equity;  as  where  contracts  not 

T-       "^  '  assignaole. 

the  contract  involves  p_ersonal  skill  or  confidence^  e.g.,  a  contract 

between  an  author  and  a  publisher  that  the  one  shall  write  and 

the  other  publish  a  book  (z);  or  where  it  may  make  a  difference  to 

(y)  See  Kingi  v.    Victoria  Co.,  [1896]  («)    Walker    v.     Bradford    Bank,    12 

A.  C.  250.  Q.  B.  D.  511. 

'r)  Torkington     v.    Magee,    [1902]    2  {x)  Bateman  v.  Hunt,  [1904]  2  K.  B. 

K.  B.  427 ;    [1903]  1  K.  B.  644.  530. 

(*)  Law>ion  v.  G.  N.  ^-  C.  lUy.,  [1905]  (y)  Ante,  p.  138. 

1  K.  B.  260,  271 ;  see  May  v.  Lane,  64  (c)  Per  Abinger,  C.B.,  Gibson  v.  Car- 

L.  .1.  Q.  B.  236;  Swan  Co.  v.  Muritimv  ruthers,  8  M.  &  W.  343  ;  58  R.  R.  713  ; 

•fo.,  [1007]  1  K.  B.  116.  StevcnH  v.  Bnining,  1  K.  &  J.    168;   Uob- 

't)  Bauson  v.  G.  N.  S;  C.  lihj.,  mip.  son  v.  Ih-nuimond,    2   B.   &  Ad.   303;   36 
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Assigpameut 
against 
public  policy. 


Assignmciit.s 
forbidden  by 
statute. 


till'  party  on  whom  the  obligation  lies  to  which  of  two  persons  he 
is  to  discharge  it  (a);  or  where  it  relates  to  personal  require- 
ments (?;).    IX;^,,^    bV      .i.iP-»xA'.-'     ^• 

In  some  cases  an  assignment  is  void  as  being  against  public 
policy. 

"  There  are  various  cases  in  which  public  duties  are  concerned  in 
which  it  may  be  against  public  policy  that  the  income  arising  for  the 
performance  of  those  duties  should  be  assigned:  and  for  this  simple 
reason,  because  the  public  is  interested  not  only  in  the  performance 
from  time  to  time  of  the  duties,  but  also  in  the  fit  state  of  prepara- 
tion of  the  party  having  to  perform  them.  Such  is  the  reason  in  the 
cases  of  half -pay  (c),  where  there  is  a  sort  of  retainer  and  where  the 
payments  which  are  made  to  officers  from  time  to  time  are  the  means 
by  which  they,  being  liable  to  be  called  into  public  service,  are 
enabled  to  keep  themselves  in  a  state  of  preparation  for  performing 
their  duties.  .  .  .  So,  also,  where  a  pension  or  remuneration  is 
given  for  a  purpose  which  tends  less  directly  to  the  pnhlip,  hpnnfif,.  as 
.    .    .   the  pension  "iven  to  the. Duke  of  Marlborough"  (d). 

It  is.  h'lrdly  necessary  to  state  that  assignments  prohibited 
by  statute  are  absolutely  void.  For  instance  (e),  deferredpay  or 
military  reward  payable  to  any  oilieer  or  soldier  oi'  the  army, 
royal  marines,  and  His  Majesty's  Indian  forces  and  the  ivoyal 
]\Ialta  Fencible  Artillery,  or  any  pension,  allowance,  or  relief 
payable  to  any  such  officer  or  soldier,  or  his  widow^  child,,  or 
other  relative,  or  to  any  person  in  respect  of  military  service 
(with  certain  exceptions  (/)).  Naval  pensions  payable  to  an 
officer  in  the  navy,  seaman,  or  marine,  or  to  an  officer's  widow, 
alloAvanccs  from  the  compassionate  fund,  marine  liaK-pay,  pay- 
ments, &c.  in  respect  of  services  in  the  navy  and  marines  to  a 
subordinate  officer,  seaman  or  marine  (g),  pensions  under  the  In- 


R.  R.  .569 ;  Grijfilh  v.  Tower  Co.,  [1897] 
1  Ch.  21. 

(a)  Tolhurst  v.  Associated,  ^-c.  Co., 
[1902]  2  K.  B.  660  ;  [1903]  A.  C.  414. 

(b)  Kemp  V.  Baersehnan,  [1906]  2 
K.  B.  604. 

(c)  Flarlij  V.  Odium,  3  T.  R.  6S1  ; 
1  R.  R.  791  ;  Lidderdale  v.  Montrose,  4 
T.  R.  248 ;  2  R.  R.  375 ;  and  dis- 
tinguish Carciv  T.  Cooper,  4  Giff.  619. 
So  the  pay  of  a  naval  surgeon  ;  Apthorpe 
V.  Apthorpe,  12  P.  D.  192. 

{d)  Per  Lord  Langdale.M.R.,  Grenfell 


V.  Bean  of  Windsor,  2  Beav.  549 ;  50 
R.  R.  279.  See  Davis  v.  Marlborough, 
1  Swanst.  79  ;  53  R.  R.  29. 

{e)  See  as  to  judicial  salaries,  Flarty 
V.  Odium,  sup. 

(/)  The  Army  Act,  1881  (44  &  45 
Vict.  c.  58),  s.  141.  See  Lucas  v.  Harris, 
18  Q.  B.  D.  127  ;  Crowe  v.  Friee,  22  id. 
429. 

((/)  The  Naval  and  Marine  Pay  and 
Pensions  Act,  1865  (28  &  29  Vict.  c.  73), 
s.  4,  as  extended  and  amended  by  47  <fc 
48  Vict.  c.  44. 
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cumbents'    Resignation    Act,  1871  (h),  are  incapable    of    being     Chap.  IX. 
assigned. 

"  Maintenance  "  is  the  maintaining  of  another  person  in  his  suit  Maintenance, 
by  one  who  has  no  valuable  interest  (^)  in  the  matter,  or  an  interest 
arising  from  relationship,  or  from  the  connection  between  the 
parties,  e.g.,  as  master  and  servant,  or  that  which  charity  («) 
gives  to  a  man  who  assists  a  poor  man  whom  he  believes  to  be 
oppressed.  "Champerty"  is  the  maintaining  of  another  in  his  Champerty, 
suit  in  consideration  of  receiving  a  share  of  the  proceeds.  As 
being  contrary  to  public  policy  they  are  common  law  offences, 
and  also  may  be  actionable  wTongs,  and  agreements  or  assignments 
of  that  nature  cannot  be  enforced  (k) . 


{h)  34  &  35  Vict.  c.  44,  as  amended 
by  50  &  51  Vict.  c.  23.  Gathercole  v. 
Smith,  17  Ch.  D.  1.  See  Gathercole  v. 
Smith,  '  Q.  B.  D.  626.  Secus,  as  to  an 
annuity  granted  to  a  retiring  incumbent 
under  the  Union  of  Benefices  Act,  1860 
(23  &  24  Vict.  c.  142)  ;  McBean  v.  Beane, 
30  Ch.  D.  520  ;  or  the  salary  of  a  chap- 
lain to  a  workhouse  ;  Be  JUirams,  [1891] 
1  Q.  B.  594. 


(0  Holden\.  Thompson,  [1907]  2  K.B. 
489;  British,  ^-c.  Co.  v.  Lamson  Co., 
[1908]  1  K.  B.  1006. 

{k)  BradlaughY.  Neivdegate,  11  Q.  B.  D. 
1  ;  Harris  v.  Brisco,  17  id.  504 ;  Guy  v. 
Churchill,  40  Ch.  D.  481  ;  Alabaster  v. 
Harness,  [1895]  1  Q.  B.  339;  Rees  v. 
I)e  Bernardy,  [1896]  2  Ch.  437  ;  Titzroy 
V.  Cave,  [1905]  2  K.  B.  364.  See  notes 
to  Bynll  V.  Boides,  1  W.  &  T.  L.  C.  156  ; 
and  6  Law  Quarterly,  169. 


G.P.P 
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CHAPTER  X. 


POLICIES  OF  ASSURANCE. 


Chap. X. 


Premium. 


Duty  of 
assured  to 
disclose 
material 
facts. 

Wilful  mis- 
representa- 
tion. 

Innocent  mis- 
statement. 


A  POLICY  of  assurance  is  a  contract  by  which  the  assuror  under- 
takes to  pay  a  sum  of  money  to  the  assured  on  the  happening  of 
an  event,  or  to  indemnify  him  from  the  loss  arising  from  the 
happening  of  the  event. 

The  consideration  paid  by  the  assured  is  called  the  premium, 
and  is  generally  a  sum  of  money  paid  down  or  payable  annually 
until  the  event  happens  or  the  policy  is  allowed  to  lapse.  The 
most  important  class  of  policies  are  those  on  life,  on  maritime 
risks,  and  against  fire. 

It  is  the  duty  of  a  person  soaking  to  effect  a  policy  of  any 
nature  to  comnumicate  to  the  assuror  I'vcix  iii;:erial  fact  in 
his  knowledge,  and,  if  he  does  not  do  so,  the  policy  may  be 
avoided  by  the  assuror  (a) .  If  any  wilful  misrejaresentation  of 
a  material  fact  is  made  by  the  assured,  the  assuror  may  avoid  the 
policy  (6). 

The  question  whether  a  policy  is  liable  to  be  avoided  by  a 
misstatement  made  by  the  assured  of  a  material  fact,  which, 
though  untrue,  is  not  untrue  to  his  knowledge,  is  one  of  some 
nicety,  and  probably  must  receive  different  answers  in  the  cases 
of  policies  on  life  and  policies  of  marine  insurance  respectively. 

Where  the  policy  is  on  life,  if  it  isa  term  of  the  contract  that 
the  statement  is  true,  the  policy  is  voidable  if  the  statement  is 
false  (c).  This  is  in  accordance  with  the  general  rule  as  to  avoid- 
ing contracts  {d^.    On  the  other  hand,  any  material  misstatement, 


(a)  Blackburn  v.  Vigors,  12  A.  C.  531  ; 
Lindenau  v.  Desborough,  8  B.  &  C.  .586  ; 
London  Assurance  t.  Mansel,  11  Ch.  D. 
363.     Post,  p.  154. 

(&)  FUzherbert  v,  Mather,  1  T.  R.  12  ; 
1  R.  R.  134. 


[cj  Anderson  v.  Fitzgerald,  4  H.  L.  C 
484  ;  Macdonald  v.  Law  Union  Co.,  L.  R. 
9  Q.  B.  328  ;  Hambrough  v.  Mutual  Co., 
72  L.  T.  140  ;  Biggarv.  Rock  Co.,  [1902] 
1  K.  B.  .516. 

{d)  Leake  on  Contracts,  275. 
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though  innocent,  renders  a  policy  of  marine  insurance  voidable,     Chap.  X 
■even  where  there  is  no  express  stipulation  to  tliat  effect  (e) 


Whatevei'  is  necessary  and  essential  to   enable  the  assuror  to  Material 
■determine   what   is    the    extent   of    the   risk   against    which   he  ^^^^^' 
undertakes  to  insure,  is  a  material  i8.otfi)7^if^-kr^  ^ ,  ^^^jyvwoyv^  . 

An  insurance  upon  the  property  of  an  alien  enemy  during  the  Public  policy 
continuance  of  war  is  void  as  being  contrary  to  public  policy  {g) . 

Policies  on  Life. 

A  policy  on  life  contains  a  contract  by  the  assuror  (almost 
invariably  a  company)  to  pay  a  sum  of  money  on  the  death  of  a 
specified  person  (h).  The  consideration  is  generally  the  payment 
of  an  annual  sum,  called  the  premium,  during  the  life  assured;  Premium, 
but  occasionally  the  premiums  are  only  payable  during  a  certain 
number  of  years  if  the  assured  should  so  long  live,  and  sometimes, 
instead  of  premiums,  a  sum  of  money  is  paid  down.  Sometimes  Bonus, 
the  policy  provides  that  on  the  occurrence  of  certain  events  the 
company  will  pay  a  share  of  the  profits  made  by  the  company  to 
the  policy-holder  either  immediately  on  the  happening  of  the 
event  or  on  the  death  of  the  person  assured;  this  sum  of  money 
is  called  a  "bonus."  Sometimes  it  is  provided  that  instead  of 
the  bonus  being  paid  it  shall  be  applied  in  reduction  of  the 
subsequent  premiums. 

The  ordinary  form  of  a  policy  on  life  provides,  in  consideration  Terms  of 
of  the  first  payment  of  the  premium,  for  the  payment  of  the  sum  P^^^^- 
named  in  the  policy  if  the  person  whose  life  is  assured  dies  within 
a  year,  and  for  payment  of  the  same  sum  if  he  dies  after  that  date 
and  the  next  premium  is  paid  on  the  day  appointed  for  payment 
of  it,  or  within  a  limited  number  of  days  afterwards,  called  "  the 
days  of  grace"  (i),  and  so  on  from  year  to  year.  Generally  it 
also  provide?  that  the  payment  of  the  policy  moneys  is  to  be 
made  solely  out  of  the  property  of  the  assurance  society,  and  that 
no  member  of  the  society  is  to  be  personally  liable. 

(e)  Anderson   v.  Pacific  Imurance   Co.,  (A)  Lcdby  v.  India  Assurance   Co.,  15 

L.  R.  7  C.  P.  68  ;  Macdnvall  v.  Frazer,  C.  B.   387 ;  2   Sm.   L.   C.  271  ;  Law  v. 

1  Doug.  260.  London   Co.,    1   K.    &  J.   223;    Fr^er  v. 

(/)  Dales  V.   Hewitt,   L.  R.    2   Q.  B.  Morland,  3  Ch.  D.  685. 

60.5,  per  Cockburn,  C.J.     See  Seaton  v.  (f)  See   Stuart   v.   Freeman,   [1903]    1 

liurnarid,  [1900]  A.  C.  135.  K.  B.  47,  where  the  premium  -vva.s  paid 

(.</)  See  JansoH  v.  llriefontein  Co. ,  [  1 002]  after  the  death  of  the  assured,  but  within 

A.    C.    4H4;    Nigel  v.  Uoade,   [1901]    2  the  "  days  of  grace." 
K.  B.  849. 

10  f2) 
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Chap.  X.         Occasionally   the  policy   contains   certain   conditions,   as,   for 
instance,   that   if   the  person   whose   life   is  assured   goes   to  a 
tropical  country  the  premium  is  to  be  increased. 
14  Geo.  ;5,  It  being  found  that  the  making  insuranoes  on  lives,  or  other 

^'  ^^"  events,  wherein  the  assured  had  no  interest,  introduced  a  "  mis- 

chievous kind  of  gaming;,"  in  1774  the  statute  14  Geo.  3,  o.  48, 
was  passed . 
Insurable  gy  this  Act  all  insurances  (fc)  made  upon  lives   or   events   in 

which  the  assured  has  no  interest  {I),  or  by  way  of  gaming  or 
wagering  (w),  are  void;  the  name  of  the  person  interested  therein. 
must  be  inserted  in  the  policy  (w) ;  and  no  greater  sum  can  be 
recovered  from  the  assuror  than  the  value  of  the  interest  of  the 
assured  at  the  time  when  the  policy  was  effected  (o).  The  Act 
does  not  prevent  persons  effecting  bond  fide  insurances  upon  their 
own  lives  (p) .  It  is  not  necessary  for  the  assj^nee  of  a  policy 
to  have  any  interest  in  the  life  assured  (c/') .  'a-^^  ^^  ■,  ,  cla  ■  m,'^ 
Where  a  policy  is  void  for  want  of  insurable  interest,  the 
premiums  paid  cannot  be  recovered  from  the  insurer  (r);  unless 
both  parties  are  not  in  pari  delicto,  for  instance  where  the  assured 
has  been  induced  to  effect  the  insurance  by  fraud,  duress,  or 
oppression  (s).  l-W^^-v.  Q  ta/A  J-d^  Cloawacuiojs  (X). 

By  "  interest  "  in  the  Act  is  meant  pecuniary  interest  (t).  But 
every  man  is  presumed  to  have  a  pecuniary  interest  in  his  own 
life,  and  therefore  when  an  executor  sues  on  a  policy  effected  on 
the  life  of  and  by  his  testator,  he  is  not  bound  to  show  what 
reason  the  testator  had  for  making  the  insurance  (u) .  And  a 
policy  may  be  effected  on  A.'s  life  by  B.  in  trust  for  A.  if  both 
names  appear  in  the  policy  (cc) . 

A  creditor  has  an  insurable  interest  in  his  debtor's  life  to  the 

{k)  This  Act  does  not  apply  to  marine  (o)  Dalby  v.  India  Co.,  15  C.  B.  391  ; 

insurances;  s.  4.     See  28  Geo.  3,  c.  56,  2  Sm.  L.  C.  271,  292. 

repealed  as    to  marine    insurances    by  {p)  See  Wainwright  v.  Bland,  1  M.  & 

6  Ed.  7,  c.  41.  W.  32  ;  46  R.  R.  262. 

[1)  Halford  v.  Eymer,  10  B.  &  C.  724  ;  {q)  Ashhy  v.  Ashley,  3  Sim.  149  ;  38 

34  R.  R.  553  ;  Hebdon  v.  West,  3  B.  &  S.  R.  R.  139. 

579  ;     Barms    v.    London     Co.,     [1892]  (r)  Howard  v.  liefuye  Society,  54  L.  T. 

1  Q.  B.  864  ;  Harse  v.  Pearl  Co.,  [1904]  644. 

1  K.  B.  oo8.  («)  Harse  v.  Pearl  Co.,- sup. 

(w)  See  Carlill  v.  Carbolic  Co.,  [1893]  {t)   Ualford\.  Kymer,  10  B.  &  C.  724  ; 

1  Q.  B.  256  ;  and  the  notes  to  Godsall  v.  34  R.  R.  553. 

Boldero,  2  Sm.  L.  C.  278.  (?<)    Jf'ainwright  v.  Bland,  1  M.  &  Rob. 

(w)  Sod.ion  V.  Observer  Co.,  8  E.  &  B.  481 ;   1  M.  &  W.  32 ;  46  R.  R.  262. 

40  ;  £vaHs  v.  Bignold,  L.  R.  4  Q.  B.  622  ;  {x)   Collett  v.  Morrison,  9  Hare,  176. 
Shilling  v.  Accidental  Co.,  2  H.  &  N.  42. 
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amount  of  his  debt,  and  the  policy  remains  valid  though  the  debt     Chap.  X. 
mayjbe  paid._Q^  in  the  debtor's  lifetime  {y) .  _  __         """ 

A  husband  has  an  insurable  interest  in  the  life  of  his  wife  (2), 
and  a  wife  in  the  life  of  her  husband  (a) ;  a  surety  in  the  life  of 
his  principal  (6);  and  one  of  two  joint  obligors  in  a  bond  in  the 
life  of  the  other  (c) . 

A  creditor  can  only  recover  the  amount  of  his  insurable  interest 
in  his  debtor's  life,  and  accordingly  if  he  effects  several  policies, 
the  recovery  on  one  policy  is  pro  tanto  a  bar  to  recovery  on  the 
others  (d) . 

Sometimes  the  policy  is  expressed  to  be  "indisputable"  ;  such  Indisputable 
a  policy  can  be  disputed  only  on  the  ground  of  fraudj(e).  -^^  ^^' 

If  the  assured  dies  by  the  hands  of  justice  (/),  or  if  he  commits  Suicide. 
felo  de  se  (g),  the  policy  is  absolutely  void,  but  this  is  not  the  case 
if  he  commits  suicide  while  of  unsound  mind  (h);  but  when  the 
policy  contains  a  condition  that  it  shall  be  void  if  the  person  whose 
life  is  assured  commits  suicide,  it  is  void  if  he  commits  suicide 
while  of  unsound  mind  (i) . 

The  personal  representatives  of  a  man  who  has  insured  his  life  Death  by 
for  the  benefit  of  his  wife  can  recover  on  the  policy  although  the    ^  ^^^' 
death  ha?  been  caused  by  the  felonious  act  of  the  wife;  in  such 
case  the  money  will  belong  to  the  estate,  and  will  not  be  held  upon 
trust  for  the  wife  (fe) . 

Sometimes  a  stranger  to,  or  part  owner  of,  a  policy,  who  pays  Lien  for 
the  premiums  necessary  to  keep  up  the  policy,  acquires  a  lien  on  P'"'^""^^™^- 
the  policy  or  its  proceeds  for  the  amount  so  paid  (l). 

A  policy  of  life  insurance  is  a  chose  in  action,  and  therefore  it  Assignment 

of  policy. 

(y)  Balby  v.  India  Assurance  Co.,    15  Wood\.  Bwarris,  11  Exch.   493;   Whcel- 

C.  B.  365.     As  to  the  method  of  esti-  ton  v.  Hardisty,  8  E.  &  B.  262,  272. 
mating-  the  insurable  interest,  see  Latv  (/)  Amicable  Society  v.  BoUand,  4  Bli. 

V.  London  Co.,  1  K.  &  J.  223.  N.  S.  194. 

{z)  Griffiths  Y.Fleming,  \]<iQ'd']  IK. 'B.  {g)    Per    Lord    Mansfield,     Tyne    v. 

805.  Fletcher,  Cowp.  669. 
•     (a)  Reed  v.   Royal    Exchange,    Peake,  {h)  Horn  v.  Anglo- Australian    Co.,    7 

Add.  Ca.  70.  Jur.  N.  S.  673 ;  30  L.  J.  Ch.  511. 

(*)  Lea  V.  Jlinton,   5  De  G.  M.  &  Q.  (i)   Clift   v.    Schwabe,    3    C.    B.    437  ; 

823.  White  v.  British  Empire  Co.,  7  Eq.  394. 

(c)  Branford  v.    Saunders,    25  W.    R.  [k)   Cleaver   v.    Mutual   Assoc,  [1892] 

650.  1  Q.  B.  147. 

(<^  Eebdon  v.  West,  3  B.  &  S.  579.  (I)  Re  Leslie,  23  Ch.  D.  552  ;   Falvh-e  v. 

ie)  See,  as  to  the  effect  of  a  prospectus  Scottish  Co.,  34  Id.  234;  Re  Winchelsea, 

stating  that  the  policies  are  indi.sputablo,  39  Id.  168. 
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Chap.  X. 


Married 
Women's 
Property 
Act,  1882. 


was  formerly  assignable  in  equity  only;   it  is  now  assignable  at 
law,  so  that  the  assignee  can  sue  in  his  own  name  (m). 

Under  the  Married  Women's  Property  Act,  1882  (n),  a  married 
woman  may,  by  ^drtue  of  the  power  of  making  contracts  therein 
conferred  upon  her,  effect  a  policy  upon  her  own  life,  or  the  life 
of  her  husband,  for  her  separate  use.  The  Act  (n)  also  contains  a 
provision  enabling  a  husband  or  wife  to  effect  a  policy  on  his  or 
her  own  life  by  way  of  settlement  for  the  benefit  of  the  wife,  or 
husband,  or  children  of  the  assured.  If  the  policy  is  for  the 
benefit  of  wife  a7id  children,  it  seems  that  they  all  take  as  joint 
tenants  (o).  The  assured  may  by  the  policy,  or  by  any  memoran- 
dum under  his  or  her  hand,  appoint  trustees,  and  make  provision 
for  the  appointment  of  new  trustees,  and  for  the  investment  of 
the  moneys  payable  under  any  such  policy. 


Marine  Insurance  (p) . 


Marine 
Insurance 
Act,  1906. 


The  law  relating  to  marine  insurance  is  now  codified  by  the 
Marine  Insurance  Act,  1906(g).  The  insurers  are  generally 
called  underwriters,  owing  to  the  practice  of  their  subscribing 
The  contnict.  their  names  to  the  policy .  A  contract  of  marine  insurance  is  one 
by  which  the  insurer,  in  consideration  of  a  premium,  undertakes 
to  indemnify  the  assured,  in  the  manner  and  to  the  extent  agreed, 
against  losses  incident  to  marine  adventure  (r) ;  and  every  lawful 
marine  adventure  may  be  the  subject  of  such  a  contract  (s) . 

Where  the  premium,  or  additional  premium,  is  not  fixed,  but 
is  to  be  such  as  may  be  arranged,  and  an  arrangement  is  not  made, 
a  reasonable  premium  is  payable  (^).  Unless  otherwise  agreed, 
the  duty  to  pay  the  premium  and  the  duty  to  issue  the  policy  are 
concurrent  conditions,  and  the  insurer  is  not  bound  to  issue  the 
policy  until  payment  or  tender  of  the  premium  (u) . 

The  whole  or  part  of  the  premium  may  be  returnable,  either  in 
pursuance  of  a  stipulation  in  the  policy,  or  because  of  a  total 
failure  of  consideration  or  a  failure  of  an  apportionable  part  of 


Premium. 


Return  of 
premium. 


{m)  Ante,  p.  140. 

(«)  45  &  46  Vict.  c.  T."",  s.  11.  See 
Griffiths  V.  Fleminf/,  [1909]  1  K.  B.  80') ; 
Ee  Parker,  [1906]  1  Ch.  526. 

(o)  Ite  Seyton,  34  Ch.  D.  oil  ;  Re 
Davies,  [1892]  1  Ch.  90  ;  Be  Broune, 
[1903]  1  Ch.  188;  Re  Griffiths,  id.  739. 


(j»)  See   Amould   on   Marine   Insur- 
ance ;   1  Maude  &  Pollook,  438  <;<  scij. 
(q)  6  Ed.  7,  0.  41. 
(.)  S.  1. 
(*)  S.  3(1). 
(i)  S.  31. 
(m)  S.  .52.     See  ante,  p.  146. 
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the  consideration  {x).     In  such  a  case  the  assured  may  lecover     Chap.  X. 
the  premium  from  the  insurer,  or  retain  it  if  not  already  paid  {y). 

There  is  a  maritime  adventure  when  a  ship,  goods,  freight,  or  Maritime 
security  for  advances,  are  exposed  to,  or  liabilitj-  to  a  third  party  an^^p^r^g 
may  be  incurred  by  reason  of,  maritime  perils  (s).     "  Mai'itim© 
perils"    mean   perils    of    the    seas  (fl),    fire,  war,  pirates,  rovers, 
thieves,  captures,  seizures,  restraints  and  detainment  of  princes 
and  peoples,  jettisons,  barratry  (6),  and  other  like  perils  (2^). 

Every  contract  of  marine  insurance  by  way  of  gaming  or  wager-  Gaming  or 
ing  is  void  (c) ;  and  it  is  deemed  to  be  such  a  contract  where  the  T^^^je^^ 
assured  has  not,  and  the  contract  is  entered  into  with  no  expecta- 
tion of  acquiring,  an  insurable  interest,  or  where  the  policy  is 
made   "interest  or  no  interest"   or   "without  further  proof  of  ,^  ^  f\ 
interest  than  the  policy  itself"  or  "without  benefit  of  salvage  to      '''^' 
the  insurer"  {d).     A  person  has  an  insurable  interest  who  is  in-  insurable 
terested  in  a  marine  adventure  (e),  for  instance,  where  he  stands 
in  any  legal  or  equitable  relation  to  the  adventure,  or  to  any 
insurable  property  at  risk  therein,  in  consequence  of  which  he 
may  benefit  by  the  safety  or  be  prejudiced  by  the  loss  or  detention 
of  insurable  property  (/) .     The  mterost  must  exist  at  the  time  of  Interest  of 
the  loss,  though  it  need  not  exist  at  the  time  when  the  insurance 
is  effected  {g) ;    but,  if  the  insurance  is  "lost  or  not  lost,"  the 
assured  may  recover  though  he  may  not  have  acquired  his  interest 
until  after  the  loss,  unless  at  time  of  effecting  the  insurance  he 
knew  of  the  loss  and  the  insurer  did  not  {h) .     Where  the  assured 
has  no  interest  at  the  time  of  the  loss,  he  cannot  acquire  an  interest 
by  any  act  or  election  after  he  knows  of  the  loss  (i) . 

In  particular,  the  statute  provides  that  there  is  an  insurable  Instances, 
interest  in  the  following  cases: — A  defeasible  {]{),  contingent  (k), 
or  partial  interest  {I),  is  insurable.     An  insurer  can  reinsure  (m). 

{x)  Ss.  83,  84.     S.  84  (3)  gives  several  (d)  S.  4  (2). 

examples  of  cases  in  which  the  premium  [c]  S.  5  (1). 

is  or  is  not  returnable.  (/)  S.  5  (2).     See  Lucena  v.  Crawford, 

[y)  S.  82.  2  B.   &  P.  N.   R.  269 ;  6  R.  R.  623  ; 

(r)  S.  3  (2).  Moran  v.  Uzielli,  [1905]  2  K.  B.  555. 

(«)  Hee  Neubt/\.  Reed,  1  W.  Bl,  416.  (y)  S.   6  (1).     Mind  v.   Wilkimon,   2 

{b)  Barratry  is  every  species  of  fraud  Taunt.  237  ;   11  R.  R.  551  ;  Lower  Rhine 


or  knavery  committed  by  the  master  or  Assoc,  v.  Sedgwick,  [1899]  1  Q.  B.  179. 
crew  to  the  prejudice  of   the  assured.  (A)  S.  6  (1).     Sutherland  v.   Pratt,   11 

See  Earle  v.  Rowcroft,   8  East,   134;  9  M.  &  W.  296. 
R.  R.  385.  (i)  S.  6  (2). 

(c)  S.    4    (1).      These    provisions  arc  (A)  S.  7. 

substituted  for  those  of  19  Geo.  2,  c.  37,  {I)  S.  8. 

which  is  repealed.  (m)  S.  9. 
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The  IcMpl.M-  of  nioiirx  on  bottomry  or  respondentia,  in  respect  of 
thol(~iii  //  .ihi'  iii;i-irr  and  crow  of  ca  ship,  in  respect  of  wages  (o), 
a  pi  r-.,,ii  wlio  |);i\>  livi-hi  ill  ;nl\;iii(c  in  SO  far  as  the  freight  is 
not  repayable  in  case  of  loss,  all  have  an  insurable  interest  (p). 

Insurances  on  foreign  ships,  or  made  by  or  for  the  owners  of 
privateers,  or  on  merchandises  or  effects  from  any  place  in  Europe 
or  America  in  the  possession  of  the  Crowns  of  Spain  or  Portugal, 
were  excepted  from  the  Act  of  1745  {q);  the  Act  of  1906  is  not 
so  limited,  but  applies  to  every  marine  insurance,  and  declares  all 
wager  policies  without  exception  to  be  void. 

Gaming  policies  made  in  contravention  of  the  provisions  of  this 
and  the  earlier  Act  of  1715  are  called  "  honour  "  policies  (;•). 

For  the  purpose  of  preventing  the  making  of  these  "honour 
policies,"  the  Marine  Insurance  Act,  1909  (g),  was  passed,  which 
makes  it  a  criminal  offence,  (1)  for  any  person  to  effect  a  contract 
of  marine  insurance  unless  he  has  an  interest  in  the  thing  insured 
or  an  expectation  of  acquiring  such  an  interest,  and  (2)  for  any 
person  in  the  employment  of  the  owner  of  a  ship,  not  being  a 
part  owner,  to  effect  a  contract  of  marine  insurance  in  relation, 
to  the  ship,  which  is  made  "interest  or  no  interest,"  or  "without 
further  proof  of  interest  than  the  policy  itself,"  or  "without 
benefit  of  salvage  to  the  insurer,"  or  subject  to  any  like  term. 

When  the  subject-matter  insured  is  mortgaged,  \h'-  niorlgagor 
has  an  insurable  interest  in  the  full  valine,  and  the  m  rtgugec  in 
respect  of  the  amount  payable  under  the  mortgage  {t^.  A  mort- 
gagee, consignee,  or  other  person  having  an  interest  in  the  pro- 
perty insured,  may  insure  on  behalf  and  for  the  benefit  of  other 
persons  interested  as  well  as  for  his  own  benefit  {u).  The  owner 
has  an  insurable  interest  in  respect  of  the  fuU  value  of  the  pro- 
perty, although  some  third  person  is  liable  to  indemnify  him  in 
case  of  loss  {v) . 

If  the  assured  assigns  or  parts  with  his  interest  in  the  property 
insured,  li'  w-  -  not;  thereby  transfer  to  the  assignee  his  rights 
under  thu  p'jiiry,  unless  tliere  be  an  express  or  implied  agreement 
to  that  effect  {x),  except  where  there  is  a  transmission  of  interest 


(«)  S.  10. 
(o)  S.  11. 
i,p)  S.  12. 

[q)  19  Geo.  2,  c.  37,  ss.  2,  3. 
(r)  See  Roddick  v.  Indemnity  Co.,  [1895] 
2  Q,  B.  380  ;  Amould,  sects.  311  et  seq. 


(.s)  9  Ed.  7,  c.  12. 
{t)  Act  of  1906,  s.  14  (1). 
(m)  S.  14  (2).    See  Boston  Co.  v.  British 
Ins.  Co.,  [1906]  A.  C.  336. 
(0  S.  14  (3). 
{x)  S.  15. 
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by  operation  of  law  (?/).      The    policy    itself    may    always    be     Chap.  X. 
assigned,  unless  it  contains  terms  expressly  prohibiting  assign-  Assi^ment 
ment,  and  the  assignee  of  theTeneficial  interest  may  sue  thereon  of  policy, 
in  his  own  name  {z) .     It  may  be  assigned  by  indorsement  or  in 
other  customary  manner  (a);  and  either  before  or  after  loss  (6). 
Where,  however,  the  assured  has  lost  or  parted  with  all  his  in- 
terest in  the  thing  insured,  he  cannot  assign  the  policy  except 
in  pursuance  of  a  previous  agreement  to  assign  (c) . 

A  contract  of  marine  insurance  is  a  contract  by  the  insurers.  Value 

""""^tT/^t'n        t)  •  insured. 

or  "  under^\Titers,"  to  indemnify  the  assured/(ft).     But  this  state- 
ment must  be  taken  with  the  qualification  that  the  iparties  may 
agree,  in  the  policy,  in  estimating  the  value  of  the  thin^  in- 
sured,  so  that  on  a  total  loss  the  assured  is  entitled  to  receiveNthat 
amount,  bo  it  more  or  less  than  the  true  value  of  the  thing  (X)- 
A  policy  in  which  the  value  of  the  thing  insured  is  agreed  ana\^ 
stated  is  a  "valued"  policy  (/),  and  the  value  agreed  upon  is, '>* Valued" 
in  the  absence  of  fraud,  conclusive  between  the  parties  if  the  ^°  ^^' 
thing  insured  is  totally  or  partially  lost  {(j) ;   but,  although  the 
valuation  is  conclusive  for  the  purposes  of  the  contract,  it  is  not 
60  for  purposes  collateral  to  it,  as,  for  instance,  where  by  reason 
of  an  Act  of  the  Legislature  of  a  foreign  State  the  assured  is 
entitled  to  some  additional  indemnity  (Ji) .     A  policy  in  which  "^^P®'^ " 
the  value  is  not  stated  is  an  "  open  "  or  "  unvalued  "  policy,  and 
in  case  of  loss  the  value  must  be  proved  (^■);    the  Act  of  1906 
contains  rules  for  ascertaining  that  value  {k) .     There  is  a  third 
kind  of  policy  which  is  called  a  "floating  policy"  {I).     It  is  a  "Floating 
policy  Avhich  describes  the  insurance  in  general  terms,  and  leaves  ^°  °^' 
the  name  of  the  ship  and  other  particulars  to  be  defined  by  sub- 
sequent declaration  (Z). 

The  Marine  Insurance  Act,  1906,  gives  an  optional  form  of  Form  and 
policy  (m) ;   and,  subject  to  the  provisions  of  the  Act  and  the  of  p^oHcy.^"^ 
context  of  the  policy,  states  rules  for  the  construction  of  the  terms 
and  expressions  used  in  that  or  other  like  form  of  policy  (m) . 


(y)  S.  15. 

{g)  S.  27  (3).     Forbes  v.  Aspimll,  13 

(s)  S.  50.     Ante,  p.  141. 

East,  326  ;   The  Main,  [1894]  P.  320. 

(«)  S.  50  (3). 

{h)  Bm-nand   v.   Itodvcaiiiichi,   7    App. 

(ft)  S.  50  (1). 

Cas.  333. 

(c)  S.  51. 

(i)  S.  28. 

(d)  S.  1. 

[k)  S.  16. 

{e)  8.     16.      Irvi»f/     v. 

Ml  inn 

in(j,     1 

\l)  S.  29. 

H.  L.  C.  307. 

(«()  S.  30 ;  Sched.  1.     Tliis  form,  and 

(/)  S-  27. 
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\  marine  policy  is  a  contract  of  indemnity;  and  "the  general 
rule  ol."  law  is  that,  where  there  is  a  contract  of  indemnity  (it 
matters  not  whether  it  is  a  marine  policy,  or  a  policy  against 
lire  on  land,  or  any  other  contract  of  indemnity)  and  a  loss, 
happens,  anything  which  reduces  or  diminishes  that  loss  reduces 
or  diminishes  the  amount  which  the  indcmnilier  is  bound  to  pay; 
and,  if  the  indemnifier  has  already  paid  it,  then,  if  anything 
which  diminishes  the  loss  comes  into  the  hands  of  the  person  to 
whom  he  has  paid  it,  it  becomes  an  equity  that  the  person  who 
has  already  paid  the  full  indemnity  is  entitled  to  be  recouped 
by  having  that  amount  back"(w).  The  contract  "means  that 
the  assured,  in  case  of  a  loss  against  which  the  policy  has  been 
made,  shall  be  fully  indemnified,  but  shall  never  be  more  than 
fully  indemnified.  That  is  the  fundamental  principle  of  insur- 
ance" (o).  If,  therefore,  the  assured  has  effected  several  policies 
on  the  same  ship  or  cargo,  he  cannot  recover  in  all  more  than  the 
amount  of  his  loss,  or  the  "valued"  amount,  as  the  case  may 
be  (p).  He  can  proceed  on  any  one  of  the  policies  and  leave  the 
insurer  who  pays  to  recover  contribution  from  the  other  in- 
surers (g). 

A  contract  of  marine  insurance  is  a  contract  based  upon  the 
utmost  good  faith,  and,  if  that  be  not  observed  by  either  party^ 
the  contract  may  be  avoided  by  the  other  (r) .  The  assured  must 
disclose  to  tlie  insurer,  before  the  contract  is  concluded,  every 
material  circumstance  which  he  knows,  and  he  is  deemed  to  know 
every  circumstance  which,  in  the  ordinary  course  of  business, 
ought  to  be  known  by  him.  If  such  disclosure  is  not  made,  the 
insurer  may  avoid  the  contract  (5).  The  Act  gives  particular 
instances  of  what  is  material,  and  what  need  not  be  disclosed 
in  the  absence  of  inquiry  (i).  An  agent  acting  for  the  assured 
must  make  the  same  disclosure  as  his  principal  would  have  had 
to  make  (m)  . 


the  rules,  are  set  out  in  the  Appen- 
dix, p.  456. 

(w)  Burnand  v.  Eodocanachi,  sup.,  per 
Lord  Blackburn,  p.  339. 

(o)  Gastellain  v.  Preston,  11  Q.  B.  D. 
386,  per  Brett,  L.  J. 

[p)  S.  32.  Irving  v.  Richardson,  1 
M.  &  Rob.  153;  36  R.  R.  541;  North 
of  England  Co.  v.   Arnisfroiig,  L.   R.  5 


Q.  B.  244. 

(q)  S.  80.  Newbg  v.  Heed,  1  W.  V,L 
416. 

(»•)  S.  17.     Ante,  p.  146. 

(«)  S.  18  (1).  Thames,  ^-c.  Insurance 
Co.  V.  Gunfurd  Co.,  [1911]  A.  C.  529. 

[t)  S.  18  (2),  (3),  (4),  (5). 

(m)  S.  19.  Thames,  ^-c.  Insurance  Co. 
V.  Guilford  Co.,  sup. 
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Every  material  representation  (x),  either  as  to  a  matter  of  fact     Chap.  X. 
or  of  expectation  or  belief,  made  by  the  assured  or  his  agent  to  Rgpresen- 
the  insurer  during  the  negotiations  for  the  contract,  and  before  tations. 
it  is  concluded,  must  be  true,  or  the  insurer  may  avoid  the  con-  _   -        \^va/^ 
tract  (?/).     A  representation  is  material  which  would  influence^ 
the  judgment  of  a  prudent  insurer  in  fixing  the  premium    or 
deciding  whetlier  he  will  take  the  risk  (z) .     A  representation  as 
to  a  matter  of  fact  is  true  if  it  is  substantially  correct,  that  is, 
if  the  difference  between  what  is  represented  and  what  is  actually 
correct    would    not    be    considered    material    by    a    prudent    in- 
surer (a) ;    and  as  to  a  matter  of  expectation  or  belief,  if  it  is 
made  in  good  faith  (6).     A  representation  may  be  corrected  or 
withdrawn  before  conclusion  of  the  contract  (c) .      It  is  always 
a    question     of    fact    whether    a    particular    representation    is 
material  (d) . 

The  contract  is  deemed  to  be  concluded  when  the  insurer  accepts  Conclusion 
the  proposal  of  the  assured,  whether  the  policy  is  then  issued  or  °  contract, 
not;    and.   for  the  purpose    of    showing  when  the  proposal  was 
accepted,  reference  may  be  made  to  the  "slip"  or  covering  note,  The  "slip." 
which  is  a  memorandum  of  an  intended  policy,  initialled  by  the 
underwriters  (e) . 

The  Stamp  Act,  1891,  enacts  that  a  "contract  for  sea  insur-  Form  and 
ance  shall  not  be  valid  unless  expressed  in  a  policy  of  sea  in-  policy; 
surance,"  and  that  a  policy  of  sea  insurance  shall  not  be  valid 
unless  it  specifies  the  particular  risk  or  adventure,  the  names  of 
the  subscribers  or  underwriters,  and  the  sum  _or  sums  insured,  Stamp  Act, 
and  is  made  for  a  period  not  exceeding  twelve  months  {f) . 

The  Act  of  1906  provides  that  a  "contract  of  marine  insur-  Marine 
ance  is  inadmissible  in  evidence  unless  it  is  embodied  in  a  marine  ^ct,  1906 ; 
policy  in  accordance  with  this  Act"(^),  and  that  "a  marine 
policy  must  specify  "  the  name  of  the  assured  or  his  agent,  the 
subject-matter  and    the    risk,  the  voyage  or  period  of  time,  or 


{x)  As  to  misrepresentation,  see  anie,  [c)  S.  20  (6). 

p.  67.  {d)  S.  20  (7). 

(y)  S.  20  (1)  (3).     Edtvardu  v.  Footiicr,  (e)  Ss.  21,  89.     See  Lishman  v.  Muri- 

1  Camp.  530  ;  Dawson  v.  Athj,  7  East,  time  Co.,  L.  R.  10  C.  T.  179. 

367;  liehn   v.   liurnvHs,   1    B.  &   8.  877;  (/)  54  &  55  Vict.  c.  39.  ss.  91-97. 

3  id.  751.  Home  Co.  v.  Sinith,  [1898]  2  Q.  B.  351  ; 

(«)  S.  20  (2j.  GenforaikingH,  cfc.  v.  Da  Costa,  [1911]   1 

(a)  S.  20  (4).  K.  B.  137. 

(6)  S.  20  (5).  (</)  S.  22. 


JA^ 
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botli,  tlio  amount  insured,  and  the  names  of  the  insurers  (Ji).  It 
would  seem  that  these  two  enactments  do  not  cover  quite  the 
same  ground;  and  any  insurance  which  comes  within  the  former 
Act  will  be  void  for  non-compliance  with  its  requirements,  while 
any  insurance  which  does  not  come  within  the  former  Act,  but 
does  come  witliin  the  latter  Act,  will  only  be  "inadmissible  in 
evidence"  if  it  does  not  comply  with  its  requirements.  It  is 
expressly  provided  that  the  Act  of  1906  shall  not  affect  the  pro- 
visions of  the  Act  of  1891  (^). 

Where  the  contract  is  to  insure  the  thing  "at  and  from,"  or 
from  one  place  to  anotlier,  the  policy  is  called  a  "voyage 
policy"  (fe);  and  if  for  a  definite  period  of  time,  it  is  called  a 
"time  policy"  {k).  A  contract  for  both  voyage  and  time  may 
be  included  in  the  same  policy  {I),  as,  for  instance,  "from  Dover 
to  Calais  and  back  for  a  year,"  which  is  called  a  "mixed 
policy"  {I).  A  time  policy  made  for  more  than  one  year  is  in- 
valid;  but  a  "continuation  clause"  may  be  inserted  (m). 

In  the  case  of  a  policy  for  a  voyage  "  at  and  from  "  or  "  from  " 
a  particular  place,  it  is  not  necessary  that  the  ship  should  be  at 
that  place  when  the  contract  is  concluded,  but  it  is  an  implied 
condition  that  the  adventure  shall  commence  within  a  reasonable 
time,  and  that,  if  it  does  not  so  commence,  the  insurer  may  avoid 
the  contract  (w).  If  the  place  of  departure  (o)  or  the  destina- 
tion {p)  is  specified,  and  the  vessel  sails  from  some  other  place 
or  for  some  other  destination,  the  risk  does  not  attach.  When, 
after  the  commencement  of  the  risk,  the  voyage  is  changed  (g), 
or  there  is  a  deviation  (r)  without  lawful  excuse  (s),  the  insurer 
is  discharged  from  liability  from  the  time  of  the  change  or  devia- 
tion: and  if  tbe  adventure  is  not  prosecuted  throughout  with 
reai^onable  despatch,  and  there  is  no  lawful  excuse  (s),  the  in- 
surer is  discharged  from  the  time  when  the  delay  became  un- 
reasonable {t). 


(A)  S.  23. 

(i)  S.  91  (1). 

{k)  S.  25  (1). 

[1)  S.  25  (1).  See  Gambles  v.  Marine 
Co.  of  Bombay,  1  Ex.  D.  8. 

(»0  S.  25  (2).  Stamp  Act,  1891,  s.  93  ; 
Finance  Act,  1901,  s.  11.  See  Royal 
Exchange  Asstir.  Corp.  v.  Sjoforsakrings, 
[1902]  2  K.  B.  384. 


(«)  S.  42.  Lavahrey.  Wilson,  1  Doug. 
291. 

(o)  S.  43. 

{p)  S.  44. 

[q)  S.  45. 

(r)  Ss.  46,  47. 

(«)  S.  49. 

[t)  S.  48.  Palmer  Y.  Marshall,  8  Bing. 
317  ;  Maritime  Co.  v.  Stearns,  [1901]  2 
K.  B.  912. 
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If  the  insurance  is  for  a  particular  voyage,  the  risk  does  not     Chap.  X. 
attach  until  that  voyage  is  commenced  (m) ;    if  it  is  "from"  a  ' 

port,  the  risk  does  not  attach  until  the  ship  sails,  but  if  it  is  "  at 
and  from"  the  ship  is  protected  while  in  the  port(x).  If  the 
voyage  is  to  a  country  generally,  it  terminates  on  the  arrival  at 
any  port  in  that  country;  if  to  a  named  port,  it  terminates  on  the 
mooring  of  the  ship  at  the  port  in  the  usual  place  for  the  discharge 
of  cargo  {y).  In  the  case  of  a  time  policy  the  risk  attaches  from 
the  time  mentioned  in  the  policy. 

The  term  "warranty,"  as  used  with  reference  to  marine  insur-  "Warranty." 
ance,  bears  a  meaning  different  from  that  which  it  bears  in  a 
contract  for  sale  {z).  In  a  marine  policy  "warranty"  means  an 
undertaking  by  the  assured  that  s^nie__particular  thing  shall  or 
shall  not  be  donej,_or  that  some  condition_shall  be  fulfilled,  or  an 
affirmation  or  denial  of  the  exisfence  of  a  particulai/ state  of 
facts  {a).  It  may  be  either  express  or  implied  (6);  and  it  is  a 
condition  which  must  be  exactly  complied  Avith,  Qtlierwise  the 
insurer  is  discharged  from  liability  (c). 

In  a  voyage  policy,  but  not  in  a  time  policy,  there  is  an  implied  ^^^■ 
warranty  that  the  vessel  shall  be  seaworthy  at  the  commencement 
of  the  risk  {d) ;  and,  in  the  case  of  a  time  policy,  the  insurer  is 
not  liable  for  any  loss  attributable  to  unseaworthiness,  if  with  the 
privity  of  the  assured  the  ship  is  sent  to  sea  in  an  unseaworthy 
state  (e).  A  ship  is  seaworthy  when  she  is  reasonably  fit  in  all 
respects  to  encounter  the  ordinary  perils  of  the  seas  of  the  adven- 
ture insured  (/). 

The  assured  generally  employs  a  broker  to  effect  the  policy,  Broker, 
and  in  that  case,  unless  otherwise  agreed,  the  broker  is  directly 
responsible  to  the  insurer  for  the  premium  and  the  insurer  to  the 


(m)  Simon  v.  Sedgwick,  [1893]  1  Q.  B.  (c)  S.  33  (3).     As  to  retui-n  of  pre- 

303.  miums  where  the  insurer  is  not  liable, 

{x)  naughton  v.  Empire  Co.,  L.  R.  1  see    Tyrie   v.    Fletcher,   Tudor's    L.    C. 

Ex.  206  ;   The  Copernicus,  [1896]  P.  237  ;  Merc.  Law,  2(i5. 

Hydarnes  Co.  v.  Indemnity  Co.,  [189o]  1  {d)  Ss.  39,  40.     Greenock  Co.  v.  Jfari- 

Q.  B.  .500.  time  Co.,  [1903]  2  K.  B.  657. 

(j/)  Stone  V.  Marine  Co.,  1  Ex.  D.  81  ;  (e)  S.    39    (5).     Gibson    v.    Smntl,    4 

Camden  v.  Cowley,  1  W.  Bl.  417.  H.  L.  C.  353  ;  Dudgeon  v.  Pembroke,  2 

(z)  Ante,  p.  69.  -A-Pp.  Cas.  284  ;   Thompson  v.  Hopper,  6 

(a)  S.  33  (I),  Hs.  34—41.     See  notes  E.  &  B.  172. 

to    Dixon  V.    Sadkr,    and    Woolridge   v.  (/)  S.    39    (4).       H<;dlcy   v.    I'inkncy, 

Boydell,  Tudor's  L.  C.  Merc.  Law,  136.  [1892]  1  Q.  B.  64  ;   Rnthbone  v.  Mclver, 

{h)  Ss.  33  (2),  35.  [1903]  1  K.  B.  378.    Post,  p.  451,  note  (r). 
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assured  for  the  amount  payable  for  losses  or  return  of  premium  {g) . 
The  broker  has,  unless  otherwise  agreed,  as  against  the  assured,  a 
lien  upon  the  policy  for  the  amount  of  the  premium  and  hia 
charges  (^);  and,  if  he  has  dealt  with  the  person  who  employs 
him  as  a  principal,  his  lien  extends  to  the  general  balance  due  to 
him  from  that  person  on  any  insurance  account  (h) .  If  the  policy 
effected  by  a  broker  acknowledges  the  receipt  of  premium,  it  is 
conclusive  as  between  the  insurer  and  assured,  in  the  absence  of 
fraud,  but  not  as  between  the  insurer  and  broker  (^). 

Unless  the  policy  otherwise  pro\ddes,  the  insurer  is  liable  for 
any  loss  proximately  caused  by  a  peril  insured  against,  but  not 
for  any  loss  which  is  not  so  proximately  caused  (k) .  He  is  not 
liable  for  any  loss  attributable  to  the  wilful  misconduct  of  the 
assured,  but  he  is  liable  for  loss  proximately  caused  by  a  peril 
insured  against,  even  though  the  loss  would  not  have  happened  but 
for  the  misconduct  or  negligence  of  the  master  or  crew,  unless  the 
policy  otherwise  provides  (I). 

A  loss  may  be  either  total  or  partial  (m) .  Any  loss  other  than 
a  total  loss  is  a  partial  loss  (?n) .  A  total  loss  may  be  either  actual 
or  constructive  (m) .  An  actual  total  loss  is  where  the  thing  in- 
sured is  destroyed,  or  so  damaged  as  to  cease  to  be  a  thing  of  the 
kind  insured,  or  where  the  assured  is  irretrievably  deprived 
thereof  (w) . 

A  constructive  total  loss  is  where  the  thing  insured  is  reason- 
ably abandoned  on  account  of  its  actual  total  loss  appearing  to  be 
unavoidable,  or  because  it  could  not  be  preserved  from  actual  total 
loss  without  an  expenditure  which  would  exceed  its  value  when 
the  expenditure  had  been  incurred  (o).  In  such  a  case  the  assured 
may  either  treat  the  loss  as  partial,  or  abandon  the  thing  to  the 
insurer  and  treat  the  loss  as  an  Eictual  total  loss  (p) .  The  assured 
must  generally  give  notice  of  abandonment  to  the  insurer  when 


(p)  S.  53  (1).  Jenkins  v.  Foicer,  6 
M.  &  S.  287  ;  18  R.  R.  375  ;  Foicer  v. 
Butcher,  10  B.  &  C.  340 ;  34  R.  R.  432  ; 
Univerxo  Co.  v.  Merckatits^  Co.,  [1897] 
2  Q.  B.  93. 

(A)  S.  53  (2).  Ante,  p.  41.  Olive  v. 
Smith,  5  Taunt.  56. 

(i)  S.  54. 

{k)  S.  55.  This  section  gives  examples 
of  losses  for  which  the  insurer  is,  and  is 
not,  liable. 

(?)  S.  55  (2)  (a).     See  Small  v.  United 


Kingdom  Assoc.,  [1897]  2  Q.  B.  311  ; 
Trinder  v.  fhames  Assoc,  [1898]  2  Q.  B. 
114. 

(m)  S.  56. 

(«)  Ss.  57,  58,  59. 

(o)  S.  60,  which  gives  examples.  See 
Blairmore  Co.  v.  3Iacredy,  [1898]  A.  C. 
593  ;  Goss  v.  Withers,  2  Burr.  683  ; 
Allen  V.  Sugntc,  8  B.  &  C.  561  ;  32  R.  R. 
483;  Angel  v.  Merchants'  Co.,  [1903]  1 
K.  B.  811. 

ip)  S.  61. 
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lie  elects  to  abandon  the  thing  insured;  otherwise  the  loss  can  only     Chap.  X. 
be  treated  as  partial  (g).     Upon  abandonment  the  insurer  is  en- 
titled  to  all  the  interest  and  rights  of  the  assured  in  the  thing 
insured  (r). 

By  adjustment  is  meant  the  settlement  in  case  of  loss  between  Adjustment, 
the  assured  and  the  insurers  of  the  amount  to  be  paid  by  eaoh 
insurer.     The  sum  which  the  assured  can  recover  in  respect  of  a  Measiire  of 
loss  is  called  the  "  measure  of  indemnity  "  (s).  indemnity. 

The  policy  generally  contains  what  is  called  the  "suing  and  "Suing  and 
labouring  clause,"  which  provides  that,  in  case  of  loss  or  mis-  labouring" 
fortune,  the  assured  may  '  sue,  labour  and  travel "  for  the  defence 
or  recovery  of  the  ship  or  goods  without  prejudice  to  the  insur- 
ance, and  that  the  insurers  will  contribute  to  the  expenses  (t). 
This  engagement  is  supplementary  to  the  contract  of  insurance, 
and  the  insurer  may  recover  these  expenses,  although  he  has  been 
paid  for  a  total  loss  (u) . 

The  policy  invariably  contains  the  "  memorandum,"  which  pro-  "  Memo- 

Vides  that:—  randum." 

(1)  Specified  goods  are  "warranted  free  from  average,  unless 

general,  or  the  ship  be  stranded." 

(2)  Other  specified  goods  are  warranted  free  from  average  under 

5  per  cent. 

(3)  All  other  goods,  and  also  the  ship  and  freight,  are  war- 

ranted free   from    average    under    3    per   cent.,  unless 
general,  or  the  ship  be  stranded  {x) . 

When  the  insurer  pays  for  a  total  loss,  he  is  entitled  to  all  the  Subrogation 
assured's  interest  in  and  rights  and  remedies  in  respect  of  the  ^^^^^s""^^^- 
thing  insured.  (^);   and  if  he  pays  for  a  partial  loss  he  is  sub- 
rogated to  all  rights  and  remedies  of  the  assured  in  respect  of  the 
thing  insured,  but  he  acquires  no  title  to  the  thing  {z) . 

When  one  person  in  good  faith  effects  a  contract  of  marine  Ratification 

by  principal 
'.  ~  '  of  contract 

[q)  S.  62.  K.  B.  oil  ;   Crouan  v.  Stanier,  [1904]  1 

(r)  S.  63.     The  Red  Sea,  [1896]  P.  20.  K.  B.  87. 

(»)  S.  67.     Ss.   68—77   contain   rules  {u)  S.  78. 

for  ascertaining  the  measure  of  indem-  (x)  See    Form,    post,  p.   4o6.     A.s   to 

nity  in   different   cases.     See   Lewis   v.  general  and  particular  average,  see  ante, 

Rucker,  Tudor  L.  C.  Merc.  Law,  244.  p.  128. 

[t)  See  KidHton  v.  Empire  Co.,  L.  R.  2  (//)  S.  79  (1). 

C.  P.  357  ;  Meyer  v.  Ralli,  1  C.  P.  D.  (s)  S.  79  (2). 
358  ;   Cunard    Co.    v.    Marten,    [1903]    2 
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insurance  on  behalf  of  another,  that  other  person  may  ratify  the 
contract  even  after  he  is  aware  of  a  loss  (a) . 

Fire  Assurance. 

Policies  of  fire  assurance  "are  not,  in  the  nature  of  theni^ 
assignable,  nor  intended  to  be  assigned,  from  one  person  to 
another,  (without  the  consent  of  thej)fficc  "  (6),  nor  have  they  been 
made  assignaTUby  statute.  Upon  a  sale  of  the  property  insured, 
no  interest  in  the  policy  or  insurance  moneys  passes  to  the  pur- 
chaser unless  it  has  been  so  agreed  (c) . 

They  arc  contracts  of  indemnity,  the  assuror  engaging  to  make 
good,  within  certain  limited  amounts,  the  losses  sustained  by  the 
assured  in  their  buildings  and  effects  {d).  And  it  follows,  as  in 
other  contracts  of  indemnity,  that,  upon  payment  of  the  amount 
of  the  loss,  the  assuror  is  entitled  to  be  put  in  the  place  of  the 
assured,  and  to  succeed  to  all  the  ways  and  means  by  which  th© 
assured  might  have  protected  himself  against  or  reimbursed  him- 
seK  for  the  loss  (e).  Therefore,  after  a  contract  for  sale  of  pro- 
perty insured  under  which  the  purchaser  is  not  entitled  to  the 
benefit  of  the  insurance,  the  vendor,  if  he  is  paid  the  full  pur- 
chase-money wdthout  abatement,  cannot  also  recover  or  retain  the 
insurance  money,  for  he  has  suffered  no  loss  (/) .  And,  as  in  all 
cases  of  assurance,  whether  on  lives,  ships,  or  other  things,  the 
assuror  must  be  informed  by  the  party  effecting  the  assuranoo 
of  all  material  facts  affecting  the  subject-matter  {g) . 

It  is  necessary  that  the  party  insuring  should  have  an  interest 
or  property  at  the  time  of  insuring,  and  at  the  time  th^,^re 
happens  {h). 

When  a  contract  of  fire  insurance  is  made  by  one  person  on 
behalf  of  another  without  authority,  the  person  on  whose  behalf 


(a)  S.  86.  See  Boston  Co.  v.  British 
Co.,  [1906]  A.  C.  336. 

{b)  Lynch  v.  Dalzell,  4  Bro.  P.  C.  431  ; 
quoted  by  Lord  Hardwicke  in  Sadlers'' 
Co.  V.  Badcock,  2  Atk.  557. 

(c)  Rayner  v.  Preston,  18  Ch.  D.  1. 

[d)  Dalby  v.  India,  ^c.  Assuranre  Co., 
15  C.  B.  387,  per  Parke,  B.  See  ante, 
p.  146. 

(«)  Darrell  v.  Tihbitts,  5  Q.  B.  D.  560  ; 
per  Caims,  L.  C,  Simpson  v.   Thomson, 


3  App.  Gas.  284  ;  West  of  England  Co.  v. 
Isaacs,  [1897]  1  Q.  B.  226  ;  Fhoenix  Co. 
V.  Spooner,  [1905]  2  K.  B.  753  ;  ante, 
p.  154. 

(/)  Castellain  v.  Preston,  11  Q.  B.  D. 
380. 

{g)  Lindenau  v.  Desborough,  8  B.  &  C. 
586.     Ante,  p.  146. 

[h)  Sadlers'  Co.  v.  Badcock,  2  Atk.  555  ; 
Rayner -v.  Preston,  18  Ch.  D.  1,  7.  And 
see  14  Geo.  3,  c.  48,  ante,  p.  148. 
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it  was  made  cannot,  as  in  the  case  of  marine  insurance  (i),  ratify     Chap.  X. 
the  contract  after  he. is  aware  o£  a  losg  (fc) . 

In  177-i  the  statute  14  Geo.  3,  o.  78  (I),  was  passed,  which,  in  Ee-instate- 
case  of  fires  within  the  City  of  London  and  certain  other  limits,  property 
enabled  and  required  the  assurors  to  expend  the  insurance  money  insured, 
upon  the  property  upon  request  by  any  person  interested  in  the 
property  or  upon  suspicion  of  arson.     It  has  been  held  that  these 
provisions  are  not  confined  to  property  within  the  places  mentioned, 
in  the  Act,  but  are  of  general  application  (m) .   This  section  does 
not  apply  to  insurances  of  chattels  (w) . 


(t)  Ante,  p.  lo9.  (m)  Ex  p.   Goreley,  4  De  G.  J.  &   S. 

{k)  Grover  v.  Matheics,  [1910]  '1  K.  B.  477.     But  see   Westminster  Fire  Office  v. 

401.  Glasgow,  i-c.  Soc,  13  App.  Cas.  699. 

(/)  S.  83.  («)  Lees  v.  Whiteley,  2  Eq.  143. 


,,.^a»:—  .  ^/VB/^*:*^ 


G.p.r.  11 
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A  DEBT  is  an  ascertained  sum  of  money  due  from  one  person  to 
another.  As  a  debt  must  be  an  qscertained  sum,  damag'es  that 
may  be  recovered  in  an  action  are  not  a  debt  until  their  amount  is 
ascertained  by  judgment  (a).  As  the  money  must  be  due,  rent,  or 
the  gale  of  an  annuity,  is  not  a  debt  till  it  becomes  due  (6).  But 
a  debt  is  not  the  less  a  debt  because  the  payment  is  deferred  until 
the  happening  of  an  event  which  must  happen  (c).  On  the  other 
hand,  a  contract  to  pay  a  certain  sum  of  money  on  the  happening 
of  an  event  which  may  never  happen  does  not  create  a  debt  unless 
and  until  the  event  happens  {d) .  A  liability  of  this  nature  is 
sometimes  called  a  contingent  debt.  A  contract  to  lend  money 
does  not  create  a  debt,  and  if  the  money  is  not  lent  the  intended 
borrower  is  only  entitled  to  damages  for  the  actual  loss  caused 
by  the  breach  of  contract  (e);  but  a  contract  with  a  limited  com- 
pany to  take  up  and  pay  for  any  debentures  of  a  company  may 
be  enforced  by  specific  performance  (/) . 

An  "equitable  debt"  is  a  liquidated  sum  of  money  owing  in 
equity  from  one  person  to  another  {q),  ejj.,  where  a  trustee  holds 
a  sum  of  money  in  trust  for  his  cestui  que  trust  absolutely ;  but  "  a 
trustee  is  not  an  equitable  debtor  to  the  cestui  que  trust  until  there 
is  mojicy  in  his  hands  which  he  ought  to  pay  to  his  cestui  que  trust, 


{a)  lie  Charles,  14  East,  197 ;  Jones 
V.  Thompson,  E.  B.  &  E.  63. 

(6)  See  Co.  Litt.  292  b.  Per  Lind- 
ley,  L.  J.,  Webb  v.  Stenton,  11  Q.  B. 
D.  526. 

(c)  Co.  Litt.  292  b;  Goss  v.  Nelson, 
1  Burr.  226.  "  Due  "  may  mean  either 
"  owing  "  or  "  payable,"  according  to 
the  context;  Ex  p.  Kemp,  9  Ch.  383; 


Re  Stockton,  #o.  Co.,  2  Ch.  D.  103. 

{d)  Ex  p.  Kemp,  sup.;  Booth  v. 
Trail,  12  Q.  B.  D.  8. 

(e)  South  African  Territories  v. 
WalUngton,  [1898]   A.  C.  309. 

(/)  Companies  Act,  1908  (8  Edw.  7, 
c.  69),  s.  105. 

{g)  Per  Lindley,  L.  J.,  Webb  v. 
Stenton,   sup. 
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or  until  he  has  made  himself  personally  liable  to  pay  money  to  his    Chap.  XI. 
cestui  que  trust  by  reason  of  some  breach  of  trust  or  default  in  the 
performance  of  his  duties  as  trustee"  {h). 

A  married  woman  is  not  in  the  position  of  an  ordinary  debtor,  Married 
•even  though  she  has  separate  estate  (i) ;    she  cannot  be  made  a  woman, 
bankrupt  unless  she  trades  separately  (fc),  and  she  cannot  be  com- 
mitted to  prison  under  the  Debtors  Act  (Z).   S->^*' 

Before  1854  there  were  many  laws  against  usury,  that  is,  lend-  Money- 
ing  money  at  interest,  and  restricting  the  rate  of  interest  which  ^®^*^^o- 
might  lawfully  be  taken  (m),  but  in  that  year  all  the  statutes  and 
•existing  laws  against  usury  were  repealed  fw).  The  Court  of 
Chancery,  however,  continued  to  exercise  its  jurisdiction  to  relieve 
the  class  of  persons  known  asTTexpectant  heirs"  from  what  it 
might  consider  to  be  unrighteous  niuiiuy-k-nding  bargains  (o).'^'^**'^''-'^''^^**^ 

Then,  in  1900,  the  legislature  thought  it  desirable  to  again  Moneylenders 
impose   restrictions  upon  money-lenders,    and   in   that   year   the  ^^^'  ^^^^• 
Moneylenders  Act  (p)  was  passed.      That  Act  applies  to  every 
person  wdiose  business  is  that  of  money-lending;  but  pawnbrokei^s, 
in  respect  of  business  carried  on  under  the  Pawnbrokers  Act(g),  "Money- 
bankers,  insurance  offices,  friendly  societies,  andisome  other  similar 
l)usinesses  are  exempted  from  the  Act  (r) . 

The  effect  of  the  Act  of  1.9QQ  is  shortly  as  follows:   When  a  Harsh  and 

11,  1  p  .,  unconscion- 

money -lender  sues  to  recover  a  loan  or  enforce  a  security,  or  a  able  trans- 
borrower  applies  to  the  Court  for  relief,  the  Court,  if  satisfied  that  actions. 
the  interest  or  charges  are  excessive  and  the  bargain  harsh  and 
unconscionable,  or  that  the  transaction  is  such  that  a  Court  of 
Equity  would  give  relief  (g),  may  relieve  the  borrower  upon  the 
terms  of  payment  of  what  the  Court  adjudges  to  be  fairly  due, 
and  to  be  reasonable  in  respect  of  the  principal,  interest  and 


(A)  Per  Fry,  L.  J.,  Id.  p.  530.  (m)  See  Matthews,  Law  of  Money- 

(0  Me  Grissell,  12  Ch.  D.  490,  per  lending,  Part  1. 

Cotton,    L.   J.;     Pelton   v.   Harrison,  (n)  17  &  18  Vict.  c.  90. 

[1892]  1  Q.  B.  118.  (o)    See    Chesterfield    (Earl   of)    v. 

(k)  lie  Lynes,  [1893]  2  Q.  B.  113;  Janssen,  1  W.  k.  T.  L.  C.  303;  Nevill 

Re  Ilewett,  [1895]  1  Q.  B.  328;  Re  A  v.  Snelling,  15  Ch.  D.  679. 

Debtor,    [1898]    2    Q.    B.    576;     Re  (?>)  63  &  64  Vict.  c.  51. 

Frances  Ilandford  ^  Co.,  [1899]  1  Q.  {q)  Newman  v.   Otighton,  [1911]   1 

B.  566;  Re  Worsley,  [1901]  1  K.  B.  K.  B.   792. 

309;  i^cS'moM,  [1909]  1  K.  B.  201.  (r)    S.    6.      Litchfield    v.    Breyfus, 

(I)   Scott   V.   Morlcy,  20   Q.   B.   D.  [190G]  1  K.  B.  584. 

120.  (a)   Chesterfield  {Earl  of)  v.  Jans- 
sen,  sup. 

11  (2) 
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Chap.  XI.  L'liarges  (t).  Tho  rights  oi"  any  bond  fide  assignee  or  holder  for 
value  without  notice  are  j^rotected  in  eases  of  this  kind  (if),  but 
they  were  not  protectod,  in  cases  which  came  within  tlio  subsequent 
provisions  of  the  Act  (v),  before  tho  Moneylenders  Act,  1911  (x). 

A  money-lender  must  register  (?/)  himself  under  his  own  or 
usual  (j)  trade-name,  and  with  every  address  at  which  he  carries 
on  his  business  («);  he  must  carry  on  the  business  in  his  registered 
name  and  in  no  other  name  (h),  and  at  a  registered  address 
only  (c);  and  he  may  not  make  any  agreement  relating  t.o,  or  take 
any  security  for,  a  loan  except  in  his  registered  name  {d). 

If  a  money-lender  makes  any  agreement  relating  to,  or  takes 
any  security  for,  a  loan  otherwise  than  in  his  registcred_ name,  the 
transaction  is  illegal  and  void,  and  he  cannot  recover  the  nmiiey 


Illegal  and 
void  ti-ans- 
actions. 


151 


Criminal 
proceedings. 


n 


Interest  on 
debts. 


\\hitli  h(>  has  lent,  or  enforce  his  security  (e);  but  otherwise  a 
breach  of  the  provisions  of  sect.  2  as  to  registration  will  not  avoid 
the  transaction  (/).  When  the  borrower  seeks  for  equitable  relief 
in  respect  of  a  security  which  he  has  given,  tho  Court  may  refuse 
relief  except  upon  the  terms  that  he  repays  the  amount  advanced 
to  him(f/);  but  he  can  obtain  a  declaration  that  the  transaction 
is  illegal  and  void  without  the  imposition  of  any  terms  {h). 

If  a  money-lender  fails  to  register  as  required  by  the  Act,  or 
carries  on  business  otherwise  than  in  his  registered  name,  or  in 
more  than  one  name,  or  elsewhere  than  at  his  registered  address, 
he  is  liable  to  be  convicted  and  punished  b}^  fine  or  imprisonment,, 
or  both  {i) . 

It  has  never  been  the  practice  by  our  law  to  allow  interest  upon 
all_dobts  merely  on  the  ground  of  delay  ijijDajment  (fc),  whether 


{t)  S.  1.  Samuel  v.  Neivbold, 
[1906]  A.  C.  461. 

(«)  S.  1   (5). 

(v)  Be  Robinson,  [1911]  1  Ch.  230. 

Ix)  l&2Geo.  5,  c.  38,  s.  1. 

(y)  See  s.  3. 

(z)  Whiteman  v.  Sadler,  [1910] 
A.  C.  514. 

(«)  S.  2  (1)   (a). 

(6)  Whiteman  v.  Sadler,  sup. 

(e)  S.  2  (1)  (b).  Kirkivood  v. 
Gadd,  [1910]  A.  C.  422;  Stafordshire 
.  .  .  Co.  V.  Valentine,  [1910]  2  K.  B. 
233. 

{d)  S.  2  (1)  (c),  Whiteman  v. 
Sadler,  sup.;  Re  Campbell,  [1911]  2 
K.  B.  992. 


(e)  Victorian  .  .  .  Syndicate  v. 
Bott,  [1905]  2  Ch.  624;  [1906]  1  Ch. 
747  n;  Bonnard  v.  Bott,  [1906]  1  Ch. 
740. 

(/)    Whiteman  v.  Sadler,  sup. 

(g)  Lodge  v.  National  .  .  .  Co., 
[1907]   1   Ch.   300. 

(K)  Chapman  v.  Michaclson,  [1909] 
1  Ch.  238. 

(0  S.  2  (2)  and  (3).  See  Iloplcins 
V.  Hills,  [1910]  2  K.  B.  29;  Whiteman 
V.  Director  of  Public  Prosecutions, 
[1911]  1  K.  B.  824. 

(70  Per  Kay,  L.  J.,  L.  C.  ^  B.  R. 
Co.  V.  S.  E.  R.  Co.,  [1892]  1  Ch.  148; 
[1893]  A.  C.  429;  Johnson  v.  Rex, 
[1904]  A.  C.  817.  See  Toronto  Rly. 
V.  Toronto  Corp.,  [1906]  A.  C.  117. 
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upon  money  lent  or  money  due  for  goods  sold  (l),  unless  by  agree-  Chap.  XI. 
ment  or  mercantile  usage;  nor  at  common  law  could  damages, 
except  nominal,  be  in  general  given  for  non-payment  of  such 
debts  (m).  But  interest  may  be  payable  on  debts— CD  at  common 
law ;  (2)  in  equity,  in  certain  cases  ;  (3)  as  damages,  bj 
statute  (n).  )    J^ 

(1)  At  common  law,  and  in  equity,  following  the  law  (o),  in-  At  common 
terest  is  not  payable  on  a  debt  except  (i)  under  an  express  contract 

to  pay  interest;  (ii)  under  a  contract  implied  from  the  course  of 
dealing  between  the  parties  (p)  or  the  jisage  of  trade;  (iii)  under 
a  written  contract  to  pay  a  sum  of  money  on  demand,  or  on  a  cer- 
tain day,  interest  is  payable  as  from  the  time  of  demand  made,  or 
from  the  day  appointed  for  payment  (g) ;  (iv)  by  the  usage  of 
trade,  where  the  debt  is  sRpnrnH  by  a.  bill  of  exchange  or  promissory 

not£.(^")-  H, 

(2)  Interest  is  payable  in  equity  on  money_wr.ongfully,  f raudu-  In  equity. 

lentlyj_  qr.yexatiously  obtained  or  retained  (s),  and  equity  usually 
decreed  interest  in  cases  of  purely  equitable  demands — for  instance, 
in  suits  against  trustees  who  misapply  trust  moneys,  and  in  suits 
for  equitable  Avaste  (t);  or  where  money  would  have  become  pay- 
able as  an  ascertained  sum  under  a  contract  if  the  defendant  had 
not  wrongfully  prevented  anything  from  becoming  due,  in  which 
-case  the  sum  would  be  treated  as  a  debt  in  equity,  though  it  is  not 
:a  debt  at  law,  and,  if  it  would  have  carried  interest  in  case  it  had 
become  payable  at  law  under  the  contract,  interest  will  be  payable 
in  equity  (m)  . 

If  in  any  settloment  or  contract  there  is  "a  provision  that  a  Money 
sum  of  monvy  i^  to  be  charged  on  land  and  the  money  is  to  bo  l^^l^"" 

(0  C'alton  V.  BraffCf,  15  East,  223;  Q)')  Iligglns  v.  Surrjent,  2  B.  &  C. 

13  R.  R.  451;   Re  Edwards,  61  L.  J.  348;    26    R.    R.    379;     Re    Anglesey, 

Ch.   22.  [1901]  2  Ch.  548. 

(in)  See  Wilde  v.  Clarkson,  6  T.  R.  (9)  Lowndes  v.  Collens,  17  Vcs.  27. 

304;  Teiley  v.   Wanless,  L.  R.  2  Ex.  (r)  Calton  v.  Bmg</,  15  East,  223; 

275;    Harper   v.    Linlhorpe    Co.,    101  13  R.  R.  451. 

L.  T.  608.  (*)   Meredith    v.    Boiocn,    1    Keen, 

(n)   See,  as    to    interest,  Leake  on  270;    Pearse  v.    Green,   1   Jae.   &   W. 

Contracts,  Pt.  V.  Ch.  I.  s.  4,  pp.  779  135;   20  R.  R.  258;  Johnson  v.  Rex, 

et  aeq.  [1904]  A.  C.  817. 

(o)  Webster  v.  British  Empire  Co.,  (t)  See  M.  L.  R.  P,  p.  140;  Phillips 

15   Ch.   D.    178,  where  the  cases  are  v.  Ilomiray,  [1892]   1  Ch.  465. 

collected;  and  L.  C.  #  B.  R.  Co.  v.  (m)  Per  Lindlcy,  L.  J.,  in  L.  C.  i\- 

S.   E.  R.   Co.,  sup.  T).  R.  Co.  v.  ,S'.  E.  R.  Co.,  [1892]   I 

Ch.    110—113. 
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paid  at  a  ILxtnl  tinu',  the  sum  itsoli'  being  ti.\ed,  then,  as  between 
the  owner  oi*  t.he  hind  and  the  person  entitled  to  tlie  money, 
although  nothing-  is  said  in  the  settlement  or  contract  as  to 
interest,  in  the  eye  of  a  Court  of  Equity,  from  the  date  fixed 
for  payment  of  the  money,  that  money  bears  interest.  There 
might  bo,  no  doubt,  circumstances  so  strong  as  to  negative  the 
presumption  that  interest  was  payable;  but  certainly  this  is  the 
rule,  and  it  is  illustrated  by  loans  upon  the  security  of  a 
memorandum  of  deposit  of  title  deeds  of  land.  There  the  money 
so  charged  bears  interest  whether  there  is  an  express  provision 
for  payment  of  interest  or  not.  So  in  the  case  of  portions 
raisablc  out  of  land  at  a  fixed  time  and  to  a  fixed  amount;  they 
•  certainly  bear  interest.  So  also  legacies^diargcd  on  land,  which 
stand  on  a  different  footing  from  legacies  not  so  charged,  carry 
interest  from  the  death"  {ij). 

Trustees  or  executors  improperly  retaining  trust  moneys  instead 
of  investing  or  paying  them  over,  are  generally  charged  with 
simple  interest,  and  in  some  cases  under  special  circumstances 
with  compound  interest  (0). 

Where  the  condition  of  a  bond  is  for  repayment  of  a  sum 
of  money  at  a  fixed  date  with  interest  thereon  (a),  or  wdierc  there 
is  a  covenant  in  a  mortgage  deed  for  payment  of  the  mortgage 
debt  at  a  fixed  date  and  of  interest  thereon  in  the  meantime, 
but  no  covenant  for  payment  of  any  subsequent  interest,  the  Court 
will  allow  subsequent  interest  at  the  same  rate,  but  apparently 
not  so  as  to  exceed  £5  per  cent.  (b). 

(3^  il\  the  ('i\il  i'roceJure  Act,  188:3  v  .  upon  all  debts  the 
jur^  may  allow  interest  at  the  current  rate  from  the  time  fixed  for 
payment  by  the  feitten  instrument,  if  any,  by  virtue  of  which 
the  debt  is  payable  {d)  at  a  time  certain  (e),  or  otherwise  from- 
the  time  when  a  written  demand  of  payment  has  been  made  giving 


(y)  Per  Romer,  L.  J.,  Re  Brax, 
[1903]  1  Ch.  781. 

{z)  2  Seton,  1161;  Me  Emmett,  17 
Ch.  D.  142;  Re  IlulJces,  33  Id.  552; 
Re  Sharpe,  [1892]  1  Ch.  169;  Christ- 
mas V.  Jones,  [1897]  2  Ch.  190;  Re 
Barclay,  [1899]  1  Ch.  674. 

(a)  Re  Bixon,  [1900]  2  Ch.  561. 

(b)  Re  Roberts,  14  Ch.  D.  49;  Ex 
p.  Fitrber,  17  Id.  191;  Mellersh  v. 
Brotcn,  45   Id.   225.     As  to  a  mort- 


gagee's right  to  six  months'  interest 
in  lieu  of  notice  to  pay  off,  see  Smith 
V.  S7nith,  [1891]  3  Ch.  550;  Fitz- 
gerald V.  Mellersh,  [1892]  1  Ch.  385. 

(c)  3  &  4  WiU.  4,  c.  42,  s.  28. 
See  L.  C.  #  B.  R.  Co.  v.  S.  E.  R.  Co., 
[1892]  1  Ch.  140;   [1893]  A.  C.  429. 

{d)  Taylor  v.  Kolt,  3  H.  &  C.  452. 

(e)  Sec  Re  Hornier,  [1896]  2  Ch. 
188. 
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notice  that  interest  will  be  charged  from  the  date  of  demand  (/) .     Chap.  XI. 

Also,  the  jury  may  ^ive  damages  in  the  nature -of  interest  over 

and  above  the  value  of  the  goods  at'  the  time  of  tKe  conversion 

or  seizure  in  all  actions  of  trover  or  trespass  to  good^  and  over  and 

above  the  moner  recoverable  in  all  actions  on  pMicies  of  assur- 

ance {g) . 

It  will  be  observed  that  a  discretion  is  given  to  the  jury  to  sa}^ 
whether,  under  all  the  circumstances  of  a  case,  it  is  one  in  which 
interest  ought  to  be  alloAved  or  not:  and  a  judge  of  fact  will  act 
as  a  jury  ilfi).      (^  ^-^.j^S^XJ^.-^        ..,.-,..'.■. 

The  liability  of  a  person  to  contribute  to  the  assets  of  a  company  Interest  oa 
being  wound  up  under  tlie  Companies  Act  creates  a  debt  (i); 
therefore  a  notice  upon  a  contributory  of  a  call  niado  in  winding 
up,  requiring  its  paj'ment  by  a  gi\  t'u  day  and  stating  that  if  not 
paid  by  that  day  interest  will  be  charged,  will  make  interest  to 
be  payable  on  the  call  under  tlie  above  statute  (/c') . 

There  is  a  statutory  provision  as  to  payment  of  interest  by  way  Bill  of 
of  damages  where  a  bill  of  exchange  is  dishonoured  (?).  ^^^  ^'^^^' 

Compound  interest  cannot  be  claimed,  except  under  a  contract  Compound 
^  ,,..,„  interest, 

express  or  implied  from  the  mode  of  dealing  with  former  accounts 

or  from  custom  (m) . 

Debts  may  be  divided  into  (1)  debts  of  record;  (2)  judgment 
debts;    (3)  specialty  debts;    and   (4)  simple  contract  debts. 

A  debt  of  record  is  one  which  appears  to  be  due  on  the  inspection  Debts  of 
of  the  records  of  a  Court  of  Record  (w). 


(/)   Ward  V.  Eyre,  15  Ch.  D.  130;  32  Beav.  86;    Williamson  v.   William- 

Rhymneij   R.    Co.    v.    Rhymney   Iron  son,  7  Eq.  542. 

Co.,  25  Q.  B.  D.  146;  Re  Edwards,  61  («)    "Every   Court  of  Eecord  is  a 

L.  J.  Ch.  22.  King's  Court,  albeit  another  may  have 

(^)  3  &  4  Will.  4,  c.  42,  s.  29.  ^^e  profit;  "  Co.  Litt.  117  b:  ib.  260  a. 

^-.  ,,     ,,    r-,      ■       TT-n  Some   Courts   can  fine  and   imprison, 

(h)    See  per   Hall,   V.-C,   in   Ihll  n           ^                        ^  i     *. 

r.     r,     J^    .  ,  ■       T,     n        10    -c  some  can   nne  only,  as  a  court  leet, 

V,    S.    Stafordshire   R.    Co.,    18    Eq.  .^,       /             •         • 

,                          ^„     x>,  .„■  some  can  neither  nne  nor  imprison,  as 

170;    and   see,   on   s.    29,   Phillips  v.  t^j    n      ^          a 

r-,^^^-,    ,    /-.I      i^r  a  court  baron.     No  Court  can  fine  or 

Homfray,   [1892]    1   Ch.    465.  .         .            ....         ,       n       ^     f  xi 

'     •>'   ^         J  imprison  which  is  not  a  Court  or  lic- 

(i)  Po.s<,  Chap.  XVI.    See  Companies  ^^^.j.     ^^^    jj.    Parliament   creates   a 

Act,  1908,  S3.  14,  125.  Court  with  power  to  fine  or  imprison, 

(/fc)  Barrow's  Case,  3  Ch.   784.  it   is   a   Court   of   Record;    Gregory's 

(I)  Post   p.  199.  Case,  6  Rep.   196;  Griesley's  Case,  8 

(m)  Fergusson  v.  Fyffe,  8  CI.  &  F.  I^^P-    38«;     Godfrey's   Case,   11    Rep. 

121-  54  R.  R.  12;  Crosskill  v.  Bower,  42«;    Grenville   v.    College   of   Physi- 
cians, 12  Mod.  386. 
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Tho  in-JDcIixil  debts  of  record  arc  Crown  debts  (o),  rcco^niz- 
^;mcos  (p),  and  jml^'-nu-ut  debts. 

Crown  debts  aiv  always  entitled  lo  priority,  unless  that  pre- 
rogativc  right  lias  been  lak<'n  aA\a\-  by  statute  ,/y.,  as  in  the  case 
of  administration  of  an  eslale  in  Ijankruptcy  (r);  and  a  surety 
to  tho  Crown,  who  has  paid  the  debt  of  his  principal,  is  entitled 
to  tho  same  priority  (s) . 

A  recoc^nizance  of  record  is  an  oblio-ation  in  the  form  of  an 
acknowdedgnient  made  before  a,  judge  or  other  officer  having 
authority  for  that  purpose,  and  enrolled  {t)  in  a  Court  of  Record, 
of  a  debt  expressed  to  be  due  to  the  Crown,  to  an  officer  of  tho 
Court,  or  to  the  plaintiff  in  the  action,  and  is  conditioned  to  secure 
various  objects.  The  remedy  on  a  recognizance  of  record  in  the 
High  Court  is  by  scire  facias  {u) . 

Judgment  debts  include  debts  appearing  to  be  due  by  the  judg- 
ment of  a  Court  of  Record  or  of  an  inferior  Court.  "  To  constitute 
a  judgment  debt  the  judgment  must  be  not  interlocutory  but  final, 
for  the  payment  of  a  ^pi  (  ilie  sum  of  money,  upon  which  there 
is  nothing  left  to  be  done  but  to  cogxpnte, interest,  and  the  party 
must  also  have  an  actual  right  to  receive  the  moEej  "  (_x). 

By  statute  a  judgment  debt  carries  interest  at  /£4  per  cent .  from 
the  time  of    entering  up  judgment  until  satisfaetion,  and    such 


(o)  M.  L.  R.  P.  380;  Elph.  &  CI. 
on  Searches,  78;   1  Cruise,  Dig.  60. 

(p)  2  BI.  465;  Statutes  Merchant, 
Statutes  Staple,  and  recognizances  in 
the  nature  of  a  Statute  Staple,  were 
acknowledgments  of  debt  in  writing 
before  officers  appointed  for  that  pur- 
pose and  enrolled  of  record.  See 
Underhill  v.  Devereitx,  2  Wms.  Saund. 
69  f ,  note  (s) .  The  Acts  under  which 
they  existed  were  repealed  by  26  &  27 
Vict.  c.   125. 

(g-)  2\'ew  South  Wales  Commrs.  v. 
Palmer,   [1907]   A.   C.   179. 

(r)  J3ankruptcy  Act,  1883,  s.  150. 
See  Chap,  xviii. 

(s)  Re  Churchill,  39  Ch.  D.  174. 

(0  Glynn  v.  Thorpe,  1  B.  &  Aid. 
153.  Now  in  most  cases  in  the  Cen- 
tral Office;  R.  S.  C.  Ord.  LXI.  rr.  1, 
14. 

(m)  Leake  on  Contracts,  111.  A 
scire  facias  is  a  judicial  writ  founded 


upon  some  record,  and  requires  the 
person  against  whom  it  is  issued  to 
show  cause  why  the  party  bringing 
it  should  not  have  advantage  of  such 
record,  or  why  the  record  should  not 
be  annulled  and  vacated.  It  is  con- 
sidered in  law  as  an  action,  and, 
though  the  writ  of  scire  facias  is  not 
mentioned  in  the  Judicature  Act,  it 
can  still  be  issued;  Portal  v.  Emmens, 
1  C.  P.  D.  201,  664;  Kipling  v.  Todd, 
3  Id.  350. 

(0,)  Per  Kindersley,  V.-C,  Garner 
v.  Briggs,  27  L.  J.  Ch.  483,  485.  See 
a  discussion  as  to  what  are  judgmenis, 
Elph.  &  CI.,  Searches,  24.  And  see 
Re  Riddell,  20  Q.  B.  D.  318,  512;  Ex 
p.  Alexander,  [1892]  1  Q.  B.  216;  Re 
Binstead,  [1893]  1  Q.  B.  199;  Re  A 
Debtor,  [1903]  W.  X.  p.  6,  as  to  what 
is  a  "  final  judgment "  within  the 
Bankruptcy  Act,   1883. 
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interest  may  be  levied  under  a  writ  of   execution  on  such  judg-    Chap.  XI. 
m.ent(y).     Judgments  of  County  Courts  do  not,  but  judgments 
of  inferior  Courts  in  existence  at  the  passing  of  this  statute  do, 
carry  interest  (z) . 

When  judgment  has  been  recovered  for  money  due  on  a  cove- 
nant, interest  is  generally  payable  at  the  rate  of  £4  per  cent., 
and  not  at  the  rate  which  may  be  provided  by  the  covenant  (a) . 

A  judgment  creditor  was  entitled,  on  the  death  of  the  .iudgment  ?[j°J^J^f 

debtor,  to  be  paid  out  of  his  personal  estate  in  priority  to  specialty  creators. 

and  simple  contract  creditors  (b),  provided  bis  jnrl^ment  was,  in 

accordance  with  1  &  2  Vict,  o.  110  and  2  &  3  Vict,  c.  Unregistered 

or  re -registered  within  five  years  of  the  death  of  the  debtoB<^<gi^' 

But  where  the  estate  of  the  deceased  debtor  is  insolvent,  it  may 

at  the  instance  of  a  creditor  be  administered  in  bankruptcy  {d), 

in  which  case  tbe  judgment  creditor  loses  his    priority,'      But 

sect.  3  of  the  Law  of  Property  Amendment  Act,  1860  (c),  has 

been  repealed  by  the  Land  Charges  Act,  1900  (e),  and  thejesult 

would  seem  to  be  that  a  iucigmen{;' creditor  is  [now  entitled  €t^that 

priority  without  registration. 

Sometimes  it  is  wished  to  place  a  creditor  in  the  same  position  Warrant  of 

•  1      1  •  i.  attorney, 

as  if  he  had  recovered  judgment,  so  as  to  entitle  him  to  sue  out 

execution  (/)  at  any  moment.     In  order  to  effect  this  the  debtor 

gives  to  the  solicitor  of  the  creditor  an  authority,  called  a  warrant 

of  attorney,  to  enter  up  judgment  in  an  action  to  be  brought  by  /^ 

the  creditor  against_jthe  debtor  for  an  amount  specified  in  the 

warrant,  and  a  defeasance  stating  the  events  upon  which  and  the 

amount  for  which  execution  is  to  be  issued  on  the  judgment,  and 

ho-v\  the  moneys  levied  are  to  be  applied. 

The  warrant  is  void  unless  the  three  conditions  following  are 
satisfied :  — 

(1.)  It  must  be  attested  by  a  solicitor  of  the  Supreme  Court 

(y)  1  &  2  Vict.  c.  110,  s.  17.     See  (c)   23  &  24  Vict.   c.   38,  as.   3,  4, 

Borthwick  v.   Elderslle   Co.    (No.    2),  repealed  by  63  &  64  Vict.  c.  26.     See 

£1905]  2  K.  B.  516;    Ashover  Mines,  Van  Gheluive  v.  Nerinckx,  21  Ch.  D. 

Ld.  V.  Jackson,  [1911]  2  Ch.  355.  189. 

{z)  lieg.  V.  Essex  County  Court,  18  (d)  Bankruptcy  Act,  1883  (46  &  47 

Q.  B.  D.  704.  Vict.  c.  52),  s.  125,  amended  by  Bank- 

(a)  Ex  p.  Fetvings,  25  Ch.  D.  338;  ruptcy  Act,  1890  (53  &c  54  Vict.  c.  71), 
Economic  Soc.  v.  Usborne,  [1902]  A.  s.  21.  See  Re  Williams,  36  Ch.  D. 
C.  147.  573. 

(b)  lierrington   v.    Evans,   3    Y.    <Sc  (e)  63  &  64  Vict.  c.  26. 
€.  384;  51  R.  R.  395.  (/)  See  2>ost,  Chap.  xvxi. 
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Chap.  XI.  "  on  behalf  of  the  person  giving  the  warrant,  expressly 

named  by  him,  and  attending  at  his  request  to  inform 
him  of  the  nature  and  effect  of  the  warrant  before  it  is- 
executed."  The  solicitor  must  in  the  attestation  describe 
himself  as  solicitor  for  the  person  executing  the  same, 
and  state  that  he  executes  as  such  attornej'  {g) . 
(2.)  The  warrant  or  a  true  copy  of  it  must  be  filed  in  the  Bills 
of  Sale  Department  of  the  Central  Office  ^vithin  21  dajs 
after  execution  {h). 
(3.)  The  defeasance,  if  any,  must  be  written  on  the  same  paper 
or  parchment  as  the  warrant,(  before  filing  {h) . 

A  specialty  debt  is  a  debt  created  by  deed . 

A  simple  contract  debt  is  one  which  does  not  fall  under  either 
of  the  other  classes,  and  may  be  due  under  a  parol  contract,  express 
or  implied,  in  writing  or  oral.  It  includes  debts  under  bills  of 
exchange  or  promissory  notes  (i) . 

There  was  formerly  a  distinction  between  thespecialty  and 
simple  contract  creditors  of  a  deceased  person  as  to  priority  of 
payment^  to  tlie  advantage  of  the  former;  but  this  distinction  has 
now  been  removed  by  statute/Zc) ;  but  this  statute  does  not  affect 
any  lien,  charge,  or  other  security  that  the  creditor  may  have  for 
the  payment  of  his  debt.  A  specialty  creditor  has  still  an  adyan- 
tago  ovci-  a  simple  contract  crexlitor  with  regard  to  the  operation 
of  the  Slatutes  of  LimiUition  (/).  If  the  heirs  of  the  debtor  are 
bound  by  the  deed  (that  is,  if  the  debtor  covenanted  that  ho  or 
his  heirs  should  pay),  the  specialty  creditor  can  sue  the  devisee 
or  tho  heir  of  the  debtor,  and  obtain  judgment  to  the  value  of 
the  lands  taken  by  descent  or  devise  from  the  debtor  {m) .  By 
the  effect  of  the  Conveyancing  Act,  1881  {n),  all  covenants  made 
after  1881  bind  the  heir  or  devisee  so  as  to  enable  the  covenantee 
to  maintain  an  action  against  the  heir  or  devisee  personally. 
Where  a  person  dies  insolvent,  the  same  rules  now  apply  as  to 
the  respective  rights  of  secured  and  unsecured  creditors,  and  as 
to  the  debts  and  liabilities  provable,  as  may  be  in  force  for  the 


(^)  32  k  33  Vict.  c.  62,  s.  24. 
(A)  lb.  s.  26;   Central  Office  Prac- 
tice Rules  (25). 

(0  Post,  Chap.   XII. 

(k)   32   .V:   33   Vict.   c.   46.     Sec  Re 


Samson,  [1906]  2  Ch.  584,  post,  p.  404. 

(0  Post,  Chap.  xix. 

(w)  11  Geo.  4  &  1  Will.  4,  c.  47; 
Re  Jledgely,  34  Ch.  D.  379. 

00   44  k  45  Vict.   c.  41,  s.   59. 
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time  being  under  the  law  of  bankruptcy  -with  respect  to  the  estates    Chap.  XI. 
of  bankrupts  (o) . 

It   may  be   here   noted  that  generally   it   is   the   duty   of  the  Place  of 
debtor  to  seek  and  tender  payment  to  his  creditor,  unless  a  place  P^^"^^^  • 
is  specified  for  payment  of  the  debt(p);    if  several  places  are 
named,  it  is  for  the  creditor  to   select  the    place    at  which    he 
will  be  paid,  and  there  can  be  no  default  in  payment  until  he  has 
done  so  (q). 

Bequests  by  will  of  property    in    a    named    place   have    been  Locality  of 
held  to  include   debts   due  to  the   testator   from  persons   in   that 
place  (r) . 

Where  there  is  a  present  debt  and  a  promise  to  pay  on  demand,  "^j^^'^^jj"^ 
it  is  not  necessary  to  demand  payment  before  suing;   but  it  is 
otherwise  on  a  promise  to  pay  a  collateral  sum  {e.g.,  as  surety)  on 
request,  for  there  the  request  must  be  made  before  suing  (s) . 

Payment  of  a  debt  may  bo  made^without  actual  payment  in  Paymeut. 
money  where  the  parties  agree  to  set  off  a  demand  of  money  on 
the  one  side  against  a  demand  of  money  on  the  other;  as  when 
they  account  with  each  other,  and  sums  of  money  are  stated  to  be 
due  on  one  side  and  sums  of  money  to  an  equal  amount  on  the 
other  (t). 

A  mere  a^ieonifnt  (not  under  seal)  between  debtor  and  creditor 
that  the~dcbt  shall  be  Idiscliarged  by  payment  (without  variation 
of  time  or  place)  of  a  smalk-r  ^uni  of  niono\-,  or  that  the  creditor 
shall  accept  payment  b}-  instalments  instead  of  payment  at  the 
date  at  which  the  debt  was  originally  made  due,  cannot  be  en- 
forced; and  payment  of  part  of  the  debt  on  the  day  and  at  the  ^j^-^-^^^*^^^^ 
place  appointed  cannot  operate  yfas  a  satisfaction  of  the  whole  (m);'-^*' 
unless  some  further  oonsidcration  is  given  by  the  debtor  (u) ;  but 
if  there  is  anything  which  amounts  to  a  new  consideration  and  a 
new  benefit  to  the  creditor,  that  will  do  (x),  as,  for  example,  where 


(o)  Judicature  Act,  1875   (38  &;  39  (*■)    See   JRc   Broivn,    [1893]    2   Ch. 

Vict.  c.  77),  8.  10.    As  to  the  rules  in  300. 

question,  see  qwst,  Chap,  xviii.  (0   See  as  to  what  will  support  a 

(p)  The  Eider,  [1893]   P.   136,  per  plea  of  payment,  White's  Case,  12  Ch. 

Bowcn,  L.   J.  D.  517,  per  Brett,  L.  J.;  Leake,  Contr. 

(q)    Thorn   v.    Citi/   Itice   Mills,   40  630  et  seq. 

Ch.  D.  357;   Leake,  Contr.  605.     Sec  («)    Foakes    v.    Beer,   9    App.    Cas. 

Litt.  8.  340  et  seq.;  Co.  Litt.  210a.  605;        Underwood       v.      Underwood, 

(r)  Gztthrie  v.   Walrond,  22  Ch.   D.  [1894]    P.    204. 

575,  and  cases  there  cited.  (x)   Per   Cotton,    1^.    .1.,    /ilddcr   v. 

Bridges,  37  Cli.  D.  406,  417. 
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payment  is  made  at  an  earlier  day  or  at  a  different  place  (?/) . 
But  a  release  or  acquittance  under  seal  is  valid  and  binding  (z) ; 
and  "  a  creditor  might  accept  anything  in  satisfaction  of  his  debt 
except  a  less  sum  of  money.  He  might  take  a  horse  or  a 
canary,  or  a  tomtit,  if  he  chose,  and  that  was  accord  and  s:atis- 
faction:  but  he  could  not  take  19s.  CnJ.  in  the  pound;  that  was 
nndmn  pactum''  {a). 

A  negotiable  security,  such  as  a  cheque,  may  operate  as  a  satis- 
faction of  a  debt  of  gi-eater  amount  if  it  is  given  and  accepted  in 
satisfaction  (6);  but  the  mere  fact  that  a  cheque  sent  by  the  debtor 
in  satisfaction  is  kept  by  the  creditor  is  not  conclusive  that  there 
has  been  an  accord  and  satisfaction,  but  is  only  evidence 
thereof  (c). 

If  paj'ment  is  not  made  when  the  money  is  due,  there  is  a 
breach  of  contract,  and  the  creditor  has  a  right  of  action  for 
damages.  If  he  agree  after  broach  to  accept  any  tender  or  offer 
made  by  the  debtor,  his  right  of  action  will  be  discharged  by 
delivery  or  performance  of  what  is  so  agreed  upon  {cl).  This  is 
called  an  "accord  and  satisfaction,"  and  is  a  good  defence  to 
an  action,  provided  the  agreement  be  executed.  It  may  consist 
in  paj'ment  of  the  money  or  in  the  delivery  of  goods  or  perform- 
ance of  work  or  services;  if  it  be  payment  of  the  debt,  it  operates 
in  such  cases  not  as  a  performance  and  discharge  of  the  contract, 
but  as  satisfaction  of  the  cause  of  action  for  the  breach.  But 
accord  alone  without  satisfaction,  i.e.,  actual  performance  of  the 
thing  agreed  upon,  is  no  answer  to  an  action  for  breach  of  the 
contract (e) . 

Guwantees . 

A  guarantee  is  a  contract  by  which  one  person,  called  the  surety, 
makes  himself  collaterally  liable  for  the  debt  of,  or  the  performance 
of  a  contract  by,  another  person,  called  [the  "principal . 


(y)  Co.  Litt.  212  b;  per  Lord 
Blackburn,  FoaJccs  v.  Beer,  sup.,  at 
616. 

(z)  lb.;  and  per  Lord  Selbornc,  C, 
9  App.  Gas.  612,  613. 

(a)  Per  Jessel,  M.  R..,  Couldery  v. 
Bartrum,  19  Ch.  D.  394,  399. 

(&)  Goddard  v.  O'Brien,  9  Q.  B.  D. 
37;  Bidder  v.  Bridges,  37  Ch.  D.  406; 
Ee  E.  TV.  A.,  [1901]  2  K.  B.  642;  Re 


Duncan,  [1905]  1  Ch.  307. 

(c)  Day  V.  McLea,  22  Q.  B.  D.  610; 
Ackroyd  v.  Smithies,  54  L.  T.  130; 
Henderson  v.  Underioriters'  Assoc,  65 
L.  T.  616. 

(d)  See  Harper  v.  Linthorpe  Co., 
101  L.  T.  608.     Ante,  p.  91. 

(e)  See  this  discussed  in  Leake  on 
Contracts,  Pt.  iv.,  ch.  6;  Cumber  v. 
Wane,  1  Sm.  L.  C.  338,  and  notes. 
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Guarantees  may  be  divided  into  twoclasses  (/) : —  Chap.  XI. 

(1)  Where  the  consideration  is  entire;   in    which   case    the  Where  con- 

_ . .       „  ,      .  ,       sideration 

guarantee    necessarily  remains    m  lorce    during'   the  o-iven  once 

whole  time  for  which  it  was  originally  given;  as,  for  fo'^^^l- 

example,  where,  in  consideration  of    A.  granting  a 

lea^   to   B.,   C.   guarantees  the  performance  of    the 

covenants  by  B.     In  this  case,  as  soon  as  the  lease  is 

(granted,  there  is  nothing  more  for  A.  to  do,  and  the 

guarantee  necessa,ri_ly  lasts_during  the  whole  term  of 

the  lease  (g) . 

(2)  Where  the  consideration  is  supplied  from  time  to  time.   Where  con- 

r  ,  .        ,  sideration 

in  tins  caseV  unless  the  contrary  appears  m  the  agree-  supplied  from 
ment,  the  guarantor  may  at  any  time  terminate   the  *^°^*^  *°  *^™*^- 
liability  as  to  matters  subsequent  to  such  determina- 
tion.    An  example  is  where  a  guarantee  is  given  to 
secure  an  account  current  at  a  banker's,  or  a  balance 
of  running  account  for  goods  delivered  (h) . 

Where  several  persons  withthe  privity  of  each  other  become  Co-sureties, 
sureties  for  the  same  debt  or  contract,  \\  liillior  they  become  bound 
by  the  same  or  different  instruments^),  t\u:r  aro  co-sureties.  On 
the  other  hand,  it  is  possible  for  persons  lo  Ix'.'omc  sureties  for 
the  saiii"  jnincipal  without  luconmiy  cd-^uri  (ics;  us,  I'm;  instance, 
where  each  by  a  separate  contract  becomes  surety  for  part  of  his 
principal's  debt;  or  where  one  becomes  surety  only  in  default  of 
paj'ment  by  the  principal  and  the  other  surety  (/c). 

A  fo-siuety  who  joays  more  than  his  own  j^roportion  of  the  Contribution, 
principals  debt  pan  obtain  contribution  from  his  co-surety  (/).  A 
co-suret}^  against  whom  judgment  has  been  obtained  or  a  claim 
proved  for  more  than  his  proportion,  can,  before  he  has  paid 
anything;  obtain  an  order  that  the  co-surety  pay  his  proportion 
to  the  creditor  and  that  the  creditor  shall  not  enforce  his  claim 
against  him  for  the  full  amount,  or  an  order  that  the  coi-surety 
shall  indemnify  him,  when  he  has  paid  his  proportion,  against  all 

(f)    Lloyds   V.    Harper,    16  Ch.    D.       24   R.    R.    89;    C ray tl tome   v.    Swin- 

290.  biirnc,  14  Ve3.  160;  9  R.  R.  264. 

{rj)  Re  Crace,  [1902]  1  Cli.  733,  and           (I)   Pendlebitry  v.    Walker,  4  Y.  i: 

cases  there  cited.  C.  424;   54  R.  R.  499;  Ux  p.  Snow- 

(h)   lie   Crace,  sup.  don,  17  Ch.  D.  44;  Re  Ennis,  [1893] 

(i)  Mayhew  v.   Crickeit,  2  Swanst,       3  Ch.  242;   Ellcsmere  Co.  v.   Cooper, 

185;  19  R.  R.  57.  [1896]   1  Q.  B.  75;   Stirling  v.  Bur- 

(Jc)  Coope  V.  Twynam,  T.  &  R.  426;       dcH ,  [1911]  2  Cli.  418. 
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further  liability  {m).  All  the  co-sureties  are  entitled  to  the  bcne- 
tit  of  any  security  which  any  one  of  them  has  obtained  from  the 
principal  debtor  (w). 

It  is  provided  by  the  Statute  ol'  Frauds  (o)  that — 

"  No  action  shall  be  brought  to  charge  the  defendant  upon 
any  special  promise  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another  person  unless  the  agreement  upon  Avhich 
such  action  shall  be  brought,  or  t;ume  memorandum  or  note 
thereof,  shall  be  in  writing  and  signed  V)y  the  party  to  be  charged 
therewith  or  some  other  person  thereunto  by  him  lawfully 
authorized."  v      y^ji/vJ*/''^ 

The  promise  must  be  made  to  the  person  to  whom  the  i)rincipal 
debtor  is  liable,  so  that  a  promise  to  A.  to  pay  B.  a  debt  due  from 
A.  to  B.  is  not  within  the  statute  {p).  It  must  be  a  promise  to 
answer  for  the  debt,  &c.  of  another  for  which  that  other  remains 
liable  (g);  and  there  must  be  an  absence  of  any  liability  on  the 
part  of  the  defendant  or  his  property  except  such  as  arises  fi-om  his 
special  promise  {r\.  An  agreement  to  give  a  guarantee  is  within 
the  statute  (s) .       ^ -^.--tW.^-  -  H^i'  ^^ v.  liioAjUiAA^ 

The  word  "agreement"  includes  tho' consideration  as  Avell  as 
the  promise,  and  therefore  this  statute  was  held  not  to  be_satisfied 
unless  the  consideration  was  stated  (if^T'^ut  in  this  respect  the 
law  was  altered' by  the  Mercantile  Law  Amendment  Act,  1856  (?f), 
which  provides  that  no  such  promise  "  shall  be  deemed  invalid  to 
support  an  action,  suit,  or  other  proceeding  against  the  person  by 
whom  such  promise  shall  be  made  by  reason  only  that  the  con- 
sideration for  such  promise  does  not  appear  in  Avriting  or  by 
necessary  inference  from  a  written  document." 

The  effect  of  this  enactment  is  to  allow  parol  evidence  to  be 


0«)  Wolmershausen  v.  GulUck, 
[1893]  2  Ch.  514. 

(ji)  Steel  V.  Bixon,  17  Ch.  D.  825; 
Berridge  v.  Berridgc,  44  Ch.  D.  168. 

(o)  29  Car.  2,  c.  3,  s.  4  (2). 

(p)  Eastwood  V.  Kenyan,  11  A.  & 
E.  438;  52  K.  E.  400. 

{q)  Birlcmyr  v.  Darnell,  1  Sra.  L. 
C.  299,  and  notes;  Be  Iloyle,  [1893] 
1  Ch.  84;  Guild  v.  Conrad,  [1894]  2 
Q.  B.  885. 


(r)  Sutton  V.  Grey,  [1894]  1  Q.  B. 
285;  Unrhurg  Co.  v.  Martin,  [1902] 
1  K.  B.  778. 

(s)  Mallet  V.  Batenian,  L.  R.  1  C. 
P.  163. 

(<)  Wain  V.  Warlters,  1  Sm.  L.  C. 
323,  and  notes;  Saunders  v.  Wake- 
field, 4  B.  &  Aid.  595;  23  R.  R.  409; 
Halves  V.  Armstrong,  1  Bing.  N.  C. 
761. 

(?0  19  &  20  Vict.  c.  97,  s.  3. 
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given  as  to  the  consideration,  but  it  does  not  allow  such  evidence    Chap.  XI. 
to  be  given  to  vary  or  alter  the  written  contract  (x) . 

The  Partnership  Act,  1890  (y),  repealing  sect.  4  of  the  Mer- 
cantile Law  Amendment  Act,  1856,  provides  that — 

"  A  continuing-  guaranty  given  either  to  a  firm,  or  to  a  third  Continuing 
person  in  respect  of  the  transactions  of  a  firm,  is,  in  the  absence  guarantee  to 
of  agreement  to  fho  contrarv.  revoked  as  to  future  transactions  or  m  respect 
lbvjiny_changt'  in  lli."  cons;  init  i<'U  t'\-  \hv  firm  to  which,  or  of  the  °     ^^' 
firm  in  respect  uf  iho  traiisat-liou-^  of  which,  the  guaranty  -was 
given  "  (z). 

A  contract  of  guarantee  may  be  one  to  which  the  creditor  is  a  Difieerent 
party,  or  it  may  be  a  contract,  either  express  or  implied,  between  suretyship 
the    principal    and    surety    only,    to    which    the    creditor    is    a 
stranger  (a) .    In  the  latter  case  the  persons  who,  as  between  them- 
selves, are  in  the  position   of  sureties  are,   with  regard  to  the 
creditor,  in  the  position  of  principals  («). 

When  the  creditor  is  a  party  to  the  guarantee,  the  concealment  Duty  of 
from  the  surety  with  the  knowledge  of  the  creditor  of  any  material  g^^gtv^^  *^° 
part  of  his  contract  with  the  debtor,  which    might    affect    the 
responsibility  of  the  surety,  will  avoid  the  guarantee  (6);    but 
t]u;ie  njust  be  something  which  amounts  to  fraud  (c). 

If  a  written  guarantee  is  altered  in  any  material  particular  after  JBksfeKse  of 
it  has  been  signed  by  a  surety,  that  surety  is  discharged  (d) .  material^ 

If  the  creditor  releases  the  principal,  or  gives  him  time,  without  ^ii^^,"^ '  'i 
expressly  reserving  all  rights  against  the  surety,  the  surety  is  ^ilu^y  "^  ^' 
discharged  (e);  but  not  if  the  principal  debtor  is  released  or  dis-  aj^-^^ii  t\mc-P;^ 
charged^  by^operation  of  law  (/) .     Also,  if  the  contract  between  ~^  '.^'. . , ,      4 
t^e^editor  and  the  debtor  is  varied  so  as  to  alter  the  position  of 

(a;)    Holmes   v.    Mitchell,    7    C.    B.  (c)    North    British    Assur.    Co.    v. 

N.  S.  361.     See  notes  to  Birkmyr  v.  Lloyd,  10  Ex.  523. 

Darnell,  1  Sm.  L.  C,  299.  {ci)   Davidson   v.    Cooper,   11   M.   & 

(y)  53  &  54  Vict.  c.  39,  s.  18.  W.   778;    13  Id.   343;    Ellesmere  Co. 

{z)  As  to  the  old  law,  see  Spiers  v.  v.  Cooper,  [1896]  1  Q.  B.  75. 

Houston,   4    Bli.    N.    S.    515;     Cam-  (e)  Bateson  v.  Gosling,  L.  R.  7  C. 

bridge    University   v.    Baldwin,   5   M.  P.   13;    Oriental  Corp.  v.   Overend,  7 

k  W.  580;  52  R.  R.  850.  Ch.   142,  150;     Commercial    Bank  'of 

(a)  Duncan  v.  N.  4'  S.  Wales  Bank,  Tasmania  v.  Jones,  [1893]  A.  C.  313; 

6  App.   Cas.    11,  per  Lord   Sclbornc,  Bees  v.  Berrington,  2  W.  &  T.  L.  C. 

L.   C;    Nicholas  v.   Ridley,   [1904]   1  568;   Berry  v.  N.  P.   Bank,  [1910]   1 

Ch.  192.  Ch.  464. 

(h)   Pidcock  V.   Bishop,  3  B.   &  C.  (/)  Re  FitzGoorgc,  [1905]  1  K.  B. 

605;   27  R.  R.  430;   Lee  v.  Jones,  17  462.     See  Re  Moss,   [1905]    2  K.   B. 

C.  B.  N.  S.  482.  307. 
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Chap.  XI.  the  surety  (g) ;  or  if  the  creditor  gives  up  or  negligently  loses  any 
security  to  the  bcuelit  of  which  the  surety  would  be  entitled  {h)\ 
or  if  the  creditor  releases  a  co-surety,  unless  there  is  no  right  to 
contribution  (^) . 
Surety's  right  A  creditor,  who  has  been  paid  by  a  surety,  is  bound  to  give  to 
of  crS'r  the  surety  the  benefit  of  every  security  which  he  has  received  either 
at  the  time  when  the  guarantee  was  given  (k),  or  subsequently  (Z), 
whether  the  surety  knew  of  their  existence  or  not. 

The  Mrn  aiitilc  Lnw  AmcndiiKMit   Act,  1856,  provides(m):  — 

"  Every  person  who,  being  surety  for  the  debt  or  duty  of 
another,  or  being  liable  Avith  another  for  any  debt  or  duty,  shall 
pay  such  debt  or  perform  such  duty,  shall  be  entitled  to  have 
assigned  to  him,  or  to  a  trustee  for  him,  every  judgment, 
specialty,  or  other  security  which  shall  be  held  by  the  creditor 
in  respect  of  such  debt  or  duty,  whether  such  judgment,  specialty, 
or  other  security  shall  or  shall  not  be  deemed  at  law  to  have 
been  satisfied  by  the  payment  of  the  debt  or  performance  of 
the  duty,  and  such  person  shall  be  entitled  to  stand  in  the  place 
of  the  creditor,  and  to  use  all  the  remedies,  and  if  need  be,  and 
upon  a  proper  indemnity,  to  use  the  name  of  the  creditor  in  any 
action  or  other  proceeding  at  law  or  in  equity  in  order  to  obtain 
from  the  principal  debtor,  or  any  co-surety,  co-contractor,  or 
co-debtor,  as  the  case  may  be,  indemnification  for  the  advances 
made  and  loss  sustained  by  the  person  who  shall  have  so  paid 
such  debt  or  performed  such  duty,  and  such  payment  or  perform- 
ance so  made  by  such  surety  shall  not  be  pleadable  in  bar  of  any 
such  action  or  other  proceeding  by  him :  Provided  always  that  no 
co-surety,  co-contractor,  or  co-debtor  shall  be  entitled  to  recover 
from  any  other  co-surety,  co-contractor,  or  co-debtor,  by  the 
means  aforesaid,  more  than  the  just  proportion  to  which,  as 
between  these  parties  themselves,  such  last-mentioned  person 
shall  be  justly  liable  "  (w). 

A  co-surety  who  has  paid  the  creditor  and  taken  au  assign- 
ment of  the  securities  is  entitled,  under  this  section,  to  sue  his 


(57)    Holme   V.    BrunsTcill,   3    Q.    B.  651;  Capel  v.  Butler,  2  S.  &  St.  457; 

D.  495;  Bolton  v.  BucJcenham,  [1891]  Bering  v.   Winchelsea,  2  W.  &  T.  L. 

1  Q.  B.  278;   Polah  v.  Everett,  1  Q.  C.  535;  Dixon  v.  Steel,  [1901]  2  Ch. 

B.  D.  669.  602. 

(Ji)  Bolton  V.  Salmon,  [1891]  2  Ch.  (I)  Lake  v.  Brutton,  8  De  G.  M.  k. 

48;  Rainbow  v.  Juggins,  5  Q.  B.  D.  G.  441;   Pledge  v.  Buss,  Johns.  663; 

138,  422.  Forbes  v.  Jackson,  19  Ch.  D.  615. 

(i)  Ward  V.  2^'at.  Bank  of  N.  Z.,  8  (m)   19  &  20  Vict.   c.  97,  s.   5. 

App.    Cas.    764;    Mercantile   Bank   v.  («)    See  Lightbown  v.   M'Myn,   33 

Taylor,  [1893]  A.  C.  317.  Ch.    Div.    575;     Batchellor    v.    Law- 

(Jc)   Newton  v.   Chorlton,   10  Hare,  rence,  9  C.  B.  N.  S.  543. 
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co-surety  for  the  full  amount  of  the  debt,  but  he  can  actually 
recover  only  the  amount  which  the  co-surety  is  justly  bound  to 
contribute  (o). 

A  surety  has  a  right  to  be  indemnified  by  his  princijDal,  and  can 
recover  from  his  principal  all  that  he  has  been  under  a  reasonable 
obligation  and  necessity  to  pay  (p).  '■'  j-v.-j. •  v  ;  .  .,  i:^  ,.,*•.■■-.-  .j;-v„ 

The  sui-ety,  generally  speaking,  has  an  equitable  right  to  take 
proceedings  to  compel  the  principal  debtor  to  pay  the  debt  when 
due,  whether  the  surety  has  been  sued  or  not  (g) ;  and  the  surety 
may  sometimes  compel  the  creditor  to  proceed  against  th© 
debtor  (q) . 

In  guarantees  of  the  class  where,  so  far  as  the  creditor  is 
concerned,  each  debtor  is  a  principal  debtor,  and  the  contract 
of  suretyship  exists  between  the  debtors  only,  the  creditor  does 
not  lose  his  remedies  against  one  of  the  debtors  by  his  course  of 
dealing  with  the  other  of  them  (r) .  But  it  is  quite  consistent  with 
this,  that,  where  one  debtor  is  in  fact  a  surety  for  the  other,  the 
creditor  is  not  to  be  at  liberty,  after  he  has  received  notice  of 
this  fact,  to  do  anything  which  prejudices  the  right  of  one  debtor 
against  the  other,  or  to  refuse,  after  he  has  received  all  that  is 
due  to  him,  to  give  effect  to  the  rights  of  one  debtor  against  the 
other  (s) . 

It  has  been  held  that  a  creditor  is  not  entitled  to  the  benefit 
of  securities  which  have  been  given  by  the  principal  debtor  to  the 
surety  (t). 


Chap.  XI. 


Right  to 
indemnity 
from  prin- 
cipal. 

Right  of 
surety  to 
compel  debtor 
to  pay. 


Where  each 
debtor  is 
principal. 


Creditor  not 
entitled  to 
securities  of 
surety. 


(o)  Jte  Parker,  [1894]  3  Ch.  400. 

(p)  See  notes  to  Lampleigh  v. 
Brathwait,  1  Sm.  L.  C.  141,  154. 

(5-)  Ascherson  v.  Tredegar  .  .  .  Co., 
[1909]  2  Ch.  401,  where  the  earlier 
cases  are  all  considered.  See  notes  to 
King  v.  Baldwin,  2  Hare  &  Wallace, 
American  Leading  Cases,  412  et  seq. 

(r)  Ward  v.  National  Bank  of  Neiv 


Zealand,  8  App.  Cas.  755. 

(s)  Duncan  \.  N.  ^  S.  Wales  Bank, 
6  App.  Cas.  12;  Davies  v.  Stainbank, 
6  De  G.  M.  &  G.  679,  694;  Overend 
V.  Oriental  Corp.,  L.  R.  7  H.  L.  348; 
Rouse  V.  Bradford  Bank,  [1894]  A.  C. 
586. 

(0  Re  Walker,  [1892]  1  Ch.  621, 
Stirling,    J. 


G.P.P. 


12 


178 


THE  MODERN  LAW  OF  PERSONAL  PROPERTY. 


CHAPTER  XII. 


NEGOTIABLE  INSTRUMENTS. 


Negotiable 
instrument 
described. 


Qualities. 


Chap.  XII.  A  NEGOTIABLE  instrument  is  a  dpcument  embodj^ingja  jcontract 
to  pay  monej  to  a  person  named,  or  his  order  (which  is  signified 
by  an  indorsement  on  the  instrument),  or  to  the  bearer  of  the 
document  (a),  and  possessing  certain  peculiar  qualities  which  will 
be  best  understood  by  considering  such  instruments  as  being  ex- 
ceptions to  the  operation  of  two  general  rules  of  English  law, 
VIZ.,  the  rules  (^  that  no  man  can  transfer  a  better  title  to  a 
chattel  personal  than  he  himself  possesses,  except  only  by  a  sale 
in  market  overt  (6);  and  (2)  that  a  chose  in  action  cannot,  at 
common  law,  be  assigned  so  as  to  give  the  assignee  a  right  to  sue 
on  the  contract  in  his  own  name  (c) . 
As  to  the  first  rule:  — 

"  The  general  rule  of  law  is  undoubted,  that  no  one  can  transfer  a 
better  title  than  he  himself  possesses:  Nemo  d<C!ft^.qu.od  nqnjiabet.  To 
this  there  are  some  exceptions;  one  of  wliicli  aris  esc  u  toTTl^r  ul  o  of 
the  law  merchant  as  to  (negotiable  instruments.  Those,  Li-iiiy  part  of 
the  currency,  are  subject  to  the  same  rule  as  money:  and  if  such  an 
msirument  be  transferred  in  good  faith,  for  value,  before  it  is  over- 
due, it  becomes  available  in  the  hands  of  the  holder,  notwithstanding 
fraud  which  Avould  have  rendered  it  unavailable  in  the  hands  of  a 
previous  holder"  (d). 


Negotiable 
instrument 
represents 
money. 


An  instrument  entitling  the  holder  to  a  sum  of  money  is  treated 
as  the  representative  of  money,  and  as  subject  to  the  same  rules 
as  the  money  which  it  represents;  and  it  has  been  long  settled 
that  the  right  to  money  is  inseparable  from  the  possession  of  it  (e) ; 
"the  property  in  current  coin  passes  by  delivery  of  it,  and  the 
actual  possessor  of  the  coin,  even  if  he  has  stolen  it,  can    by 


(«)  See  Partridge  v.  Bank  of  Eng- 
land, 9  Q.  B.  396,  406,  424;  Plimley 
V.  Westley,  2  B.  N.  C.  251;  see  as  to 
bills  of  exchange,  the  Act  of  1882  (45 
&  46  Vict.  c.  61),  s.  8  (4). 

(6)    Ante,   p.    42. 

(c)  Ante,  p.   133. 


(^)  Per  Willes,  J.,  Whistler  v.  For- 
ster,  14  C.  B.  N.  S.  257—8;  London 
Joint  Stock  Bank  v.  Simmons,  [18D2] 

A.  0.  201. 

(e)  Per  Best,  J.,  Wookey  v.  Pole,  4 

B.  &  Aid.  6;  22  R.  R.  594. 
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delivery  confer  a  good  title  upon  another  who  receives  it  Chap.  XII. 
honestly"  (/).  The  decisions  as  to  the  negotiability  of  certain 
instruments  "proceed  upon  the  nature  of  the  property,  viz., 
money,  to  which  such  instruments  give  the  right,  and  which  is 
itseK  current;  and  the  effect  of  the  instruments,  which  either 
■give  to  their  holders,  merely  as  such,  the  right  to  receive  the 
money,  or  specify  them  as  the  persons  entitled  to  receive  it"  (g). 

"  In  the  case  of  goods,  the  property,  except  in  market  overt,  can 
only  be  transferred  by  the  owner,  or  some  person  having  either  an 
-express  or  implied  authority  from  him;  and  no  one  can,  by  his  con- 
tract or  delivery,  transfer  more  than  his  own  right,  or  the  right  of 
him  under  whose  authority  he  acts.  But  the  Courts  have  considered 
these  instruments — either  promises  or  orders  for  the  payment  of 
money,  or  instruments  entitling  the  holder  to  a  sum  of  money — as 
being  appendages  to  money  and  following  in  the  nature  of  their 
principal "  (h). 

"  The  holder  bond  fide  and  for  a  valuable  consideration  of  a  bank 
note  or  bill  of  exchange  has  a  good  title  against  all  the  world; 
because  in  the  ease  of  bank  notes,  they  are  considered  as  money  and 
pass  as  such,  and  it  is  essential  for  the  purposes  of  trade  that  delivery 
should  give  a  perfect  title;  and  because,  in  the  case  of  bills  of 
exchange,  this  is  the  law  and  custom  of  merchants  "  (i). 


instrument 
defined. 


The  quality  of  negotiability  must  be  derived  either  from  the  law  Negotiability- 
merchant — the  recognised  custom  of  merchants — or    from    some  created, 
statute  of  the  realm  (fc).     And  a  negotiable  instrument  may  be 
made  payable  to  order  of  a  named  person,  or  to  the  bearer  (I). 

"  A  negotiable  instrument  payable  to  bearer  is  one  which,  by  the  Negotiable 
custom  of  trade,  passes  from  hand  to  hand  by  delivery,  and  the  '""'^ 
holder  of  which  for  the  time  being,  if  he  is  a  bond  fide  holder  for 
value  without  notice,  has  a  good  title  notwithstanding  any  defect  of 
title  in  the  person  from  whom  he  took  it.  A  contractual  document, 
in  other  words,  may  be  such  that,  by  virtue  of  its  delivery,  all  the 
rights  of  the  transferor  are  transferred  to  and  can  be  enforced  by 
the  transferee  against  the  original  contracting  party,  but  it  may 
yet  fall  short  of  being  a  completely  negotiable  instrument  because 
the  transferee  acquires  by  mere  delivery  no  better  title  than  his 
transferor  "  (m). 

Negotiable  instruments  therefore  form  an  exception  to  the  rule  '^*^st  of 
"Nemo  dat  quod  non  habet :"  and  it  is  the  capability  of  con-      " 


(/)  Campbell  on  Sale,  2nd  ed.  p.  86; 
see  per  Lord  Mansfield,  in  Miller  v. 
Jiaoe,  1  Burr.  452;  1  Sm.  L.  C.  463. 

(ff)  Per  Holroyd,  J.,  Wookeij  v. 
Pole,  4  B.  &  'Aid.  11;  22  E.  R.  594. 

(A)  Per  Holroyd,  J.,  Id.  p.  10. 


(i)   Per  Bayley,  J.,  Id.  p.   15. 

(h)  Per  Bowon,  L.J.,  Picker  v. 
Londoti  Bank,  18  Q.  B.  D.  519. 

(l)   See  post,  p.   185. 

(m)  t^immons  v.  London  Bank, 
[1891]  1  Ch.  270,  294. 


12  (2) 


180  THE  MODERN  LAW  OF  PERSONAL  PROPERTY. 

Chap.  XII.  ferring  on  a  bond  fide  holder  for  value  a  better  title  than  that 
.  of  his  transferor  which  would  appear  to  be  the  real  test  pfnego- 
tiability.  They  also  possess  the  characteristic  that  the  transferee 
can  (and  could  before  the  Judicature  Act)  maintain  an/ action  at 
•<>  law  upon  them  in  his  own  name.  These  two  characteristics  are 
distinct  (w),  and  an  instrument  is  not  negotiable  unless  it  pos- 
sesses them  both. 

"  It  may  be  laid  down  as  a  safe  rule  that,  where  an  instrument  is 
by  the  custom  of  trade  transferable,  like  cash,  by  delivery,  and  is 
also  capable  of  being  sued  upon  by  the  person  holding  it  pro  tempore, 
there  it  is  entitled  to  the  name  of  a  negotiable  instrument,  and  the 
property  in  it  passes  to  a  bond  fide  transferee  for  value,  though  the 
transfer  may  not  have  taken  place  in  market  overt.  But  that  if 
either  of  the  above  requisites  be  wanting,  i.e.,  if  it  be  either  not 
accustomably  transferable,  or,  though  it  be  accustomably  transfer- 
able, yet  if  its  nature  be  such  as  to  render  it  incapable  of  being  put 
in  suit  by  the  party  holding  it  pro  tempore,  it  is  not  a  neg-otiable 
instrument,  nor  (apart  from  the  question  of  estoppel)  will  delivery 
of  it  pass  the  property  of  it  to  a  vendee,  however  bond  fide,  if  the 
transferor  himself  have  not  a  good  title  to  it  and  the  transfer 
be  made  out  of  market  overt"  (o). 

Therefore  (for  example)  though  a  bill  of  lading  can  be  trans- 
ferred so  as  to  give  the  transferee  a  right  to  sue  at  law  in  his  own. 
name  {p),  it  is  not  "  negotiable, '^  because  the  transferee  acquires 
no  better  title  than  his  transferor  had  (g);  and  the  same  is  true 
of  nolicies  -of  assurance  (r^  and  of  other  instruments  made  trans- 
ferable at  law  by  statute  (s) . 
Bondjide  By  a  "  boYid  fide  holder  "  is  meant  a  person  who  takes  the 

instrument  for  value  and  honestly  without  notice  or  knowledge  of 
any  defect  in  the  title  of  the  transferor  (t);  and  "  notice  or  know- 
ledge "  means  "  not  merely  express  notice,  but  knowledge,  or_the 
means  of  knowledge,  to  which  the  party  wilfully  shuts  his  eyes — 
a  suspicion  in  the  mind  of  the  party,  and  the  means  of  knowledge 


(n)  Crouch  \.  Credit  Fonder, 'L.'R.  (p)    18   &   19   Vict.    c.    111.      Ante, 

8  Q.  B.  381.  p.  72. 

(o)    Note    to   Miller   v.    Jiace,    in    1  (q)   Gurney  v.   Behrend,  3  E.  &  B. 

Sm.  L.  C.  473,  cited  per  Blackburn,  622;      see     notes     to     Lickharrow    v. 

J.,  in  Crouch  v.  Credit  Fonder,  sup. ;  Mason,  1  Sm.  L.  C.  693,  759. 
per  Manisty,  J.,  London  and  County  (r)   30  &:  31   Vict.   c.   144;    British 

Bank  w.  London  and  River  Plate  Bank,  Equitable  Insur.   v.    G.    W.   Ry.   Co., 

20  Q.  B.  D.  239;   .Jones  v.  Coventry,  38  L.  J.  Ch.  132. 
[1909]  2  K.  B.  1029.  {s)   See  ante,  p.   138. 

(0    See   post,  p.    202. 
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in  his  power  wilfully  disregarded"  (m).  It  was  formerly  held  Chap. XII. 
that  mere  negligence  or  want  of  due  caution  in  a  party  taking 
a  negotiable  instrument  j^vould  fix  him  with  the  defective  title  of 
the  party  passing  it  to  him  {xj,  but  this  doctrine  is  now  exploded, 
and  it  is  settled  law  that  even  grobs  uiuligvuce  is  not  a  sufficient 
defence  where  the  plaintiff  has  given  consideration,  though  it  may 
be  evidence  of  dishonesty  or  mala  fides  {y).  Wilful  and  fraudu- 
lent abstention  from  inquiry,  if  it  arise  from  a  suspicion  or  belief 
that  inquiry  Avould  disclose  a  defect  of  title,  may  amount  to 
notice  {z) ;  but  it  is  not  enough  to  show  that  there  was  carelessness,^  ^^^^ 
negligence,  or  foolishness,  in  not  suspecting  the  defect  of  title  {a). 

In  order  to  be  negotiable  by  custom,  an  instrument  must  be  By  custom, 
accustomably  transferable  in  this  country,  like  cash,  by  de- 
livery {h).  In  the  case  of  English  instruments,  it  has  been  held  Modem 
that  they  cannot  become  negotiable  by  custom  and  u^age  except  by 
the  ancient  law  merchant,  ,and  that  modern  usage  cannot  make 
an  instrument  negotiable  (?)).  The  authority  of  this  case,  how- 
ever. h;l^  I'i  I  11  much  shaken  (c);  and  it  has  now  been  decided  that 
debenture  bonds  payable  to  bearer  have  by  rnodern  usage  become 
negotiable  instruments  {d) . 

^^^itli  regard  to  foreign  instruments,  it  mu^st_be  shown  that  they  Foreign 
are,  by  the  custom  of  merchants,  negotiable  in  this^ountry  (e),  "^  rumen  s. 
and  it  is  not  sufficient  to  show  that  they  are  negotiable  in  the 
foreign  coujitry  (/) .     Probably  they  must  be  negotiable  in  the 
foreign  country  also,  but  this  can  be  inferred  from  the  fact  that 
they  arc  negotiable  in  this  country  (/) . 


(?<)  Per  Willes,  J.,  Raphael  v.  Bank  (b)   Crouch  v.   Credit  Fonder,  sup. 

of  England,  17  C.  B.  161,  174.  (c)   Goodwin  v.  Eobarfs,  L.  E.   10 

(a;)  6-'iM  V.  Cm6i«,  3  B.  &  C.  466.  Ex.  355;   1  App.  Cas.  476;   Rumball 

(y)    Goodman   v.    Harvey,   4    A.    k.  v.  Metrop.   Bank,  2  Q.  B.  D.   194. 

E.    870;    43   R.    R.    507;    Raphael   v.  («?)    Bechrmnaland    Co.    v.    London 

Bonk  of  England,  17  C.  B.  161.     See  Trading  Bank,   [1898]   2   Q.   B.   658; 

per  Byles,  J.,  Swan  v.  North  British  Edelstein  v.  Schider,  [1902]  2  K.  B. 

Amtralasian    Co.,    2    H.    &    C.    184;  144. 

London  Joint  Stock  Bank  v.  Simmons,  (e)   Gorgier  v.  Mieville,  3  B.  &  C. 

[1892]  A.  C.  201.  45;  27  R.  R.  290;  A.-G.  v.  Bouwens, 

{£)  Jones  v.   Gordon,  2   App.   Cas.  4  M.  &  W.  171;  51  R.  R.  517;  Good- 

616,  625.  ivin  v.  Robarts,  sup.;  Crouch  v.  Credit 

(a)   Id.   628,  per  Lord   Blackburn.  Fonder,   stip.;     V enables    v.    Baring, 

See   Tatam   v.   JIaslar,  23   Q.   B.   D.  [1892]  3  Ch.  527. 

345;  and  the  notes  to  Miller  v.  Race,  (/)  Picker  v.   London   Bank,   18  Q. 

in  1  Sm.  L.  C.  485,  where  the  cases  15.  D.  515. 
are  discussed. 
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Instrument8 
on  their  face 
not  nego- 
tiable.   " 
Negotiability 
by  estoppel. 


If  it  appears  upon  the  face  of  an  instrument  that  the  right  to 
recover  thereon  is  limited  to  one  particular  individual,  or  that  it 
is  not  to  be  transferable  by  delivery,  usage  or  custom  cannot  make 
it  negotiable  {g). 

A  debtor  may  contract  in  such  a  Avay  as  to  prevent  himself  from 
setting  up  equities  against  the  holder  of  an  instrument.  Under 
the  doctrine  of  "  negotiability  by  estoppel,"  it  has  been  hold  that 
the  true  owner  may,  by  his  own  conduct  and  having  regard  to 
the  nature  of  the  instrument  in  que8tion\J>e  precluded  from 
asserting  his  title  as  against  a  bond  fide  holder  for  value.  Thus 
where  the  plaintiff,  the  owner  of  a  document  containing  a 
representation  that  the  bearer  of  it  would  be  entitled  to  receive 
a  bond,  left  the  document  in  the  hands  of  his  broker,  who 
fraudulently  deposited  it  with  the  defendants,  it  was  held  that 
the  plaintiff  could  not  recover,  on  the  ground  that  the  document 
was  a  representation  to  any  one  taking  it — a  representation  which 
the  plaintiff  must  be  taken  to  have  made,  or  to  have  been  a  party 
tO' — that,  if  it  were  taken  in  good  faith  and  for  value,  the  person 
taking  it  would  stand  to  all  intents  and  purposes  in  the  place  of 
the  previous  holder;  and  the  plaintiff  had  put  it  in  the  power  of 
his  agent  to  hand  over  the  document  with  this  representation  to 
those  who  were  induced  to  alter  their  position  on  the  faith  of 
the  representation  so  made  {h) .  But  this  doctrine  depends  on  an 
estoppel  raised  against  the  true  owner  by  his  own  conduct,  and 
the  effect  is  to  make  the  instrument  quasi  negotiable  as  against 
him,  but  not  to  make  it  negotiable  in  the  strict  sense.  If  (for 
example),  without  any  default  on  the  part  of  the  owner  of  such  an 
instrument,  it  were  stolen  from  him,  no  title  could,  it  is  appre- 
hended, be  made  through  the  thief  {i). 


(^)  Glyn  V.  Baker,  13  East,  509; 
12  R.  E.  414;  Partridge  v.  Bank  of 
England,  9  Q.  B.  396,  425;  London 
and  County  Bank  x.  London,  6;c. 
Bank,  20  Q.  B.  D.  232;  21  Id.  535; 
Colonial  Bank  v.  Cady,  15  App.  Cas. 
267.  As  to  bills,  cheques  and  notes, 
see  s.  8  of  Bills  of  Exchange  Act,  1882. 

(h)  Goodwin  v.  Robarts,  1  App.  Cas. 
476.  See  Rumball  v.  Metrop.  Bank, 
2  Q.  B.  D.  194;   France  v.  Clark,  26 


Ch.  D.  257;  Bentinck  v.  London  Joint 
Stock  Bank,  [1893]  2  Ch.  120;  Lloyds 
Bank  v.  Cooke,  [1907]  1  K.  B.  794; 
Smith  V.  Prosser,  [1907]  2  K.  B.  735. 
(i)  See  Colonial  Bank  v.  Cady,  38 
Ch.  D.  388;  15  App.  Cas.  267;  Colo- 
nial Bank  v.  Hepworth,  36  Ch.  D. 
36;  Baxendale  v.  Bennett,  3  Q.  B.  D. 
525;  Schol  field  v.  Londesborough, 
[1896]  A.  C.  514. 
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Bills  of  Exchange.  Chap. XII. 

The  law  as  to  bills  of  exchange,  promissory  notes,  and  cheques, 
is  contained  in  the  Bills  of  Exchanyo  Act,  1882  (fc),  which  em- 
bodies the  pre-existing-  law  with  but  slight  modifications  (/). 
Prior  to  the  passing  of  the  Act,  bills  of  exchange  were  nego-  Bills  of 
tiablc  by  the  law  merchant  {'m);  promissory  notes  by  statute  (n);  negotiable. 
cheques  on  bankers,  which  are  bills  of  exchange  payable  on 
demaiiil    o  .  by  the  law  merchant. 

It  must,  how^ever,  be  remembered  that  a  negotiable  instrument  Effect  of 
is  a  chos^in_actiqn,  and  that  therefore  it  can  be  transferred  by  separate 
(formerly  in  equity  only)  under  the  general  law  (p) .  The  ques-  instrument, 
tion  therefore  arises — What  is  the  effect  of  a  transfer  for  value  of  a 
bill  of  exchange  made  in  the  manner  generally  adopted  for  the 
transfer  of  choses  in  action,  i.e.,  by  assignment  to  A.  (without 
delivery  of  the  bill)  by  a  separate  instrument,  of  which  assignment 
notice  is  given  to  the  debtor,  followed  by  a  transfer  for  value 
made  according  to  the  law  applicable  to  negotiable  instruments 
to  another  transferee,  B.,  who  had  no  notice  of  the  prior  transfer? 
In  such  a  case,  if  the  transaction  took  place  before  the  Judicature 
Act,  1873,  the  transfer  to  A.  operated  in  equity  o^_^ly,  and  there- 
fore the  legal  title  of  B.  necessarily  prevailed.  If  the  transaction 
took  place  after  the  Act,  so  that  the  first  transferee  could  obtain  a 
legal  title,  still,  if  he  neglected  to  obtain  delivery  and  to  keep 
possession  of  the  instrument,  and  thus  by  his  laches  enabled  the 
second  transfer  to  be  made,  he  would  probably  be  postponed  for 
this  reason  to  the  second  transferee  (q) . 

Before  we  proceed  to  discuss  the  law  as  to  bills  of  exchange,  it 
will  be  convenient  to  state  the  meaning  of  the  terms  employed . 
A  bill  of  exchange  may  be  in  the  form  following:  — 

London,  1st  April,  1891 .       Form  of  bill 
£10,000.  ofexchauge. 

Two  months  alter  date  pay  to  Mr.  John  Jones  or  order 
Ten  Thousand  Pounds  for  value  received. 

To  Mr.  Robert  Robinson,  Benjamin  Brown. 

Merchant,  Liverpool. 

(A)  45  &  46  Vict.  c.  61.  (n)    Post,  p.    212. 

(l)  As  to  the  origin,  and  history  of  (o)    Grant    v.     Vaughan,    3    Burr, 

bills  of  exchange  and  other  negotiable  1516.     See  45  &  46  Vict.  c.  61,  s.  73. 

instruments,  see  per  Cockburn,  C.J.,  (7?)  Re  Harrington,  2  Sch.  &  Lcf, 

Goodwin  V.    Robarts,   L.   R.    10   Ex.  112;     9     R.    R.    61;     Richardson    v. 

346.      As   to  the  modifications   intro-  Richardson,  3  Eq.  686. 

duced  by  the  Act  of  1882,  see  Chal-  (^q)   See  Chalmers  on  Bills  of  Ex- 

mers  on  Bills  of  Exchange,  2.  change,  143. 

(w)  Goodwin  v.  Robarts,  sup. 
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Funds  in 
hands  of 
drawee. 


Liabilities  of 
acceptor, 

of  drawer, 


of  indorser, 


of  transferor 

without 

indorsement. 


Relation  of 
parties. 


Persons 
signing  bill. 


Bi'iijaniiu  Brown  is  called  the  drawer;  Eobert  Kobinson  the 
draAvoc,  and,  if  he  "accepts,"  he  is  called  the  "acceptor  ";  John 
Jones  the  "paA-ee,"  and,  if  ho  indorses,  i.e.,  writes  his  name  on 
the  back  of  the  bill,  he  is  called  the  "indorser";  while  the 
person  to  whom  it  is  delivered  (after  indorsement)  is  called  the 
"holder." 

A  bill,  of  itself,  is  not  an  assignment  of  funds  in  the  hands  of 
the  drawee  available  for  payment  of  it,  and  a  drawee  who  does  not 
duly  accept  is  not  liable  on  the  bill(r). 

The  acceptor  of  a  bill,  by  accepting  it,  engages  that  he  will  pay 
it  according  to  the  tenor  of  his  acceptance  (s).  The  drawer  of  a 
bill,  by  drawing  it,  engages  that^onJAie  presentnient  it  shall  be 
accepted  and  paid  according  to  its  tenor,  and  that  if  it  be 
dishonoured  he^  will  compensate  the  holder  or  any  indorser 
who  is  compelled  to  pa}^  it,  provided  that  the  requisite  pro- 
ceedings on  dishonour  be  duly  taken  (i^);  and  the  indorser,  by 
indorsing,  enters  into  the  same  engagement  with  the  holder  or 
a  subsequent  indorser  {u) . 

A  holder  of  a  bill  payable  to  bearer  who  negotiates  by  delivery 
without  indorsement  is  not  liable  on  the  instrument ;  but  he 
warrants  to  his  transferee  for  value  that  the  bill  is  what  it 
purports  to  be,  that  he  has  a  right  to  trans;fer  it,  and  that  he 
is  not  then  aware  of  any  fact  which  renders  it  valueless  (x) . 

But  the  whole  facts  and  circumstances  attendant  upon  the 
making,  issue,  and  transference  of  a  bill  or  note  may  be  referred 
to  for  the  purpose  of  ascertaining  the  true  relation  to  each  other 
of  the  parties  who  put  their  signatures  upon  it,  either  as  makers 
or  as  indorsers;  and  reasonable  inferences  derived  from  these  facts 
and  circumstances  are  admitted  to  qualify,  alter,  or  even  invert 
the  relative  liabilities  which  the  law  merchant  would  otherwise 
assign  to  them  (y). 

A  person  who  signs  the  bill  otherwise  than  as  drawer  or  acceptor 


(f)  Bills  of  Exchange  Act,  1882, 
s.  53.    See  post,  p.  215. 

(«)  S.  54  (1).  Smith  V.  Verttie,  9 
C.  B.  N.  S.  224,  per  Erie,  C.J. 

(<)  S.  55  (1).  Siggers  v.  Lewis,  1 
C.  M.  &  R.  370;  10  R.  R.  608; 
Macarty  v.  Barrow,  2  Str.  949;  3 
Wib.    17;   Jones  v.   Brondliurst,  9  C. 


Ij.  181,  jjer  Cresswell,  .J.  See  The 
Elmville,  [1904]  P.  319. 

(w)  S.  55  (2).  Suse  v.  Pompe,  8 
C.  B.  N.  S.  538.  As  to  dishonour, 
see  post,  p.  193. 

(x')  S.  58. 

(.(/)  Per  Lord  Watson,  in  Macdonald 
V.  Whitfield,  8  App.  Gas.  745. 
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incurs  no  liability  to  the  drawer  or  acceptor,  but  he  incurs  the    Chap.  XII. 
liability  of  an  indorser  to  a  holder  in  due  course  (2) . 

Various  definitions  have  been  given  of  bills  of  exchange. 

Blackstone  says  (a):  — 


Definition. 


"  A  bill  of  exchange  is  a  security,  originally  invented  among  mer- 
chants in  diit'erent  countries,  for  the  more  easy  remittance  of  money 
from  one  to  the  other,  which  has  since  spread  itself  into  almost  all 
pecuniary  transactions.  It  is  an  open  letter  of  request  from  one 
man  to  another,  desiring  him  to  pay  a  sum  named  therein  to  a  third 
person  on  his  account;  by  which  means  a  man  at  the  most  distant  part 
of  the  world  may  have  money  remitted  to  him  from  any  trading- 
country.  If  A.  lives  in  Jamaica,  and  owes  B.,  who  lives  in  England, 
1,000Z.,  now  if  C.  be  going  from  England  to  Jamaica,  he  may  pay 
B.  this  1,000Z.,  and  take  a  bill  of  exchange  drawn  by  B.  in  England 
uj)on  A.  in  Jamaica,  and  receive  it  Avhen  he  comes  thither.  Thus 
does  B.  receive  his  debt,  at  any  distance  of  place,  by  transferring 
it  to  C;  who  carries  over  his  money  in  paper  credit,  without  danger 
of  robbery  or  loss.  Tliis  method  is  said  to  have  been  brought  into 
general  use  by  the  Jews  and  Lombards,  when  banished  for  their 
usury  and  other  vices,  in  order  more  easily  to  draw  their  effects  out 
of  France  and  England,  into  those  countries  in  which  they  had  chosen 
to  reside.  The  invention  of  them  was  a  little  earlier:  for  the  Jews 
were  banished  out  of  Guienne  in  1287,  and  out  of  England  in  1290; 
and  in  1236  the  use  of  paper  credit  was  introduced  into  the  Mogul 
Empire  in  China." 

The  Act  of  1882  contains  the  following  definition  of  a  bill  of  Definition 

in  Act. 

exchange:  — 

S.  3.  "  (1.)  A  bill  of  exchange  is  an  unconditional  (&)  order 
in  writing,  addressed  by  one  person  to  another,  signed  (c)  by 
the  person  giving  it,  requiring  the  person  to  whom  it  is  ad- 
dressed to  pay  on  demand,  or  at  a  fixed  or  determinable  future 
time,  a  sum  certain  in  money  to,  or  to  the  order  of,  a  specified 
person,  or  to  bearer. 

"  (2.)  An  instrument  which  does  not  comply  with  these  con- 
ditions, or  which  orders  any  act  to  be  done  in  addition  to  the 
payment  of  money,  is  not  a  bill  of  exchange. 

"  (3.)  An  order  to  pay  out  of  a  particular  fund  is  not  uncon- 
ditional within  the  meaning  of  this  section  (d);  but  an  unquali- 
fied order  to  pay,  coupled  with  an  indication  of  a  particular 


(z)   Bills  of    Exchange   Act,   1882,  M.   171;   31  R.  R.  726;   Ilmnihon  v. 

B.  56.     Sea  Steele  V.  M'K inlay,  5  App.  Spottisivoode,   4   Ex.   200;    Thairhvall 

Cas.   754;    Glenie  v.   Smith,  [1908]   1  v.  G.  N.  R.  Co.,  [1910]  2  K.  B.  509. 

K.  B.  263.  (c)  Sec  ss.  18  unci  20. 

(rt)   2  Bl.  466.  01)   Jenny  v.   lloir,  2  J^il.   Riiyni. 

(6)   See  Little  v.   SUchjonl,  M.   &  1301. 
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Chap.  XII.  fuud  (e)  out,  of  whicli  tho  drawee  is  to  reimburse  liimseli'  or  a 

particular  account  to  bo  debited  with  tho  amount,  or  a  statement 

of  the  transaction  which  gives  rise  to  the  bill,  is  unconditional. 
"  (4.)  A  bill  is  not  invalid  by  reason 

(a)  That  it  is  not  dated; 

(b)  That  it  does  not  specify  the  value  g-iven,  or  that 

any  value  has  been  given  therefor  (/) ; 

(c)  That  it  does  not  specify  tho  place  where  it  is  drawn 

or  the  place  where  it  is  payable  "  (g). 


Inland  and 
foreign  bills 


Bills    of   exchange    are   either    "inland"  or  "foreign."     An 
inland  bill  is,  or  on  the  face  of  it  purports  to  be  (h),— 

(1.)  Both  drawn  and  payable  in  the  British  Islands,  or 

(2.)  Drawn    within    the    British    Islands    upon    some    person 

resident  therein. 
Any  other  bill  is  a  foreign  bill. 

An  inland  bill  is  in  the  form  before  given  (i) ;  a  foreign  bill  is 
generally  in  the  form  following:  — 


Foreign  bill. 


For  francs  1000. 


London,  1st  Feb.,  1882. 


At  sixty  days  after  sight  of  this  first  of  exchange  (second 
and  third  unpaid)  pay  to  the  order  of  Messrs.  Ambler  &  Co. 
one  thousand  francs. 
Value  received. 

Hare,  Rollet  &  Co. 
To  Messrs.  Faber.  Paris. 


When 
payable. 


If  the  bill  had  been  drawn  on  a  person  in  the  British  Isles,  the 
amount  would  have  been  made  payable  in  English  money. 

A  bill  may  be  payable  on  demand,  or  at  a  fixed  or  determinable 
future  time  (k) .  A  bill  is  payable  on  demand  which  is  expressed 
to  be  payable  on  demand,  or  at  sight,  or  on  presentation,  or  in 
which  no  time  for  payment  is  expressed  (I).  It  is  payable  at  a 
determinable  future  time  if  it  is  expressed  to  be  payable  at  a  fixed 
period  after  date  or  sight,  or  on  or  at  a  fixed  period  after  the  occur- 
rence of  a  specified  event  which  is  certain  to  happen  though  the 


(e)   lie  Boyse,  33  CIi.  D.   612. 

(/)  Hatch  V.  Trayes,  11  A.  &  E. 
702.  Even  if  the  bill  contains  a  state- 
ment that  value  was  given,  the  imme- 
diate parties  may  give  evidence  that 
it  was  not;  Abbott  v.  Hendricks,  1 
M.  &Gr.  791;  56  R.  R.  542. 

(gr)  If  no  place  of  payment  is  speci- 


fied the  place  of  payment  must  be 
ascertained  according  to  the  rules  laid 
down  by  s.  45  (4). 

(A)  Act  of  1882,  s.  4. 

(?)  Ante,  p.  183. 

(A)  S.  3. 

(I)  S.  10. 
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time  of  happening  may  be  uncertain  (m) .     An  instrument  pay-    Chap.  XII. 
able  on  a  contingency  is  not  a  bill  (n) . 

Foreign  bills  are  sometimes  dra^vn   payable  at  one  or  more  "Usance." 
"usances,"  where  by   "usance"  is  meant  time  for  payment  as 
fixed  by  custom,  having  regard  to  the  places  where  the  bill  is 
drawn  and  where  it  is  made  payable . 

Unless  a  bill  is  payable  on  demand,  and  unless  the  bill  itself  Days  of  grace, 
otherwise  provides,  three  days,  called  "  days  of  grace,"  are  added 
to  the  time  fixed  by  the  bill,  and  the  bill  is  due  and  payable  on 
the  last  day  of  grace  (o). 

A  bill  is  not  invalid  by  reason  only  that  it  is  ante-dated  or  Date, 
post-dated  (p),  or  that  it  bears  date  on  a  Sunday  (g),  or  by  its  not 
bearing  any  date,  in  which  case  the  holder  may  insert  the  date  (r) . 

Unless  the  bill  is  made  payable  to  bearer,  the  payee  must  be  Payee, 
named  or  indicated  therein  with  reasonable  certainty  (s) ;  and 
formerly,  unless  the  bill  was  made  payable  to  bearer,  there  could 
not  be  an  alternative  payee,  "A.  or  B."  (0,  nor  could  a  bill  be 
made  payable  to  the  officer  for  the  time  being  of  a  company  (u) ; 
but  now  either  of  these  things  can  be  done  (x) . 

Where  the  payee  is  a  fictitious  or  non-existing  person,  the  bill 
may  be  treated  as  payable  to  bearer  {y) . 

The  drawer  or  any  indorser  may  insert  in  a  bill  the  name  of  JJ^^J^f^^^^^ 
"a  referee  in  case  of  need,"  that  is,  a  person  to  whom  the  holder 
may  resort  in  case  the  bill  is  dishonoured  by  non-acoeptance  or 
non-payment  (2) . 

It  will  be  remembered  that  in  the  case  of  a  contract  by  deed,  Considera- 
that  is,  under  seal,  or,  as  it  is  termed,  a  "specialty,"  considera- 
tion is  presumed  in  law  (a) ;  this  is  by  reason  of  the  solemnity  and 
deliberation  with  which,   on   account  of   the  ceremonies   to   be 


(m)   S.   11.     See  Golehan  v.   Goohe,  (0  Blanclcenhagen  v.  Blundell,  2  B. 

Willes,  399;    Goss  v.  Nelson,  1  Burr.  &  Aid.  417. 

226.     See  s.  14  as  to  the  computation  («)   Storm  v.  Stirling,  3  E.   &  B. 

of  the  time  of  payment.  832. 

(w)  S.  11.     See  Palmer  v.  Pratt,  2  {x)  S.  7  (2). 

Bing.   185;   27  R.   R.  583;    Carlos  v.  (y)  S.  7  (3);   Bank  of  England  v. 

Fancourt,  5  T.  R.  4S6;  2  R.  R.  647.  Vagliano,  [1891]  A.  C.   107;   Clutton 

(o)    S.    14.  V.    Attenborourjh,    [1897]    A.    0.    90; 

Cp)    Royal    Bank    of    Scotland    v.  Vinden   v.    Hughes,    [1905]    1    K.   B. 

TottenhMm,  [1894]  2  Q.  B.  715.  795;   Macbeth  v.  N.  ^  S.  Wales  Bank, 

(q)   S.   13   (2).  [1908]  1  K.  B.  13. 

(r)  S.  12.     See  s.  20.  (z)  S.   15. 

(«)   Ss.   3,   7.      See   Chamberlain   v.  («)   2  Bl.  446. 
Young,  [1893]  2  Q.  B.  206. 


188  THE  MODERN  LAW  OF  PERSONAL  PROPEKTY. 

Chap.  XII.  observed,  it  is  supposed  to  l>e  entered  into.  As  a  general  rule  a 
contract  not  under  seal,  or  a  "simple  contract,"  creates  no  right 
of  action  unless  it  is  made  for  valuable  consideration  (&).  A  bill 
of  exchange  contains  a  simple  contract  for  payment,  but  at 
common   lawl^^onsideration  Jor    the_Ju^^  till    the 

contrary  appears. 

By  the  Act  of  1882,  "  every  party  whose  signature  appears  on 
a  bill  is  primu  facie  deemed  to  have  become  a  party  thereto  for 
value  "  (<?).  Valuable  consideration  is  any  consideration  sufficient 
to  support  a  simple  contract,  or  an  antecedent  debt  or  liability  (d). 
Such  debt  or  liability  is  sufficient  whether  the  bill  is  payable  on 
demand  or  at  a  future  time  (0). 
Acceptance ;  The  acceptance  of  a  bill  is  the  signification  by  the  drawee  (/) 
of  his  assent  to  the  order  of  the  drawer  (g) .  It  must  be  written 
on  the  bill,  and  be  signed  by  the  drawee  (h) .  The  mere  signature 
of  the  drawee  without  additional  words  is  sufficient  (i) .  It  must 
not  express  that  the  drawee  will  perform  his  promise  by  any  other 
means  than  the  payment  of  the  money  (k) . 

A  bill  may  be  accepted  before  it  has  been  signed  b}-  the  drawer, 
or  while  otherwise  incomplete,  or  when  it  is  overdue,  or  has  been 
dishonoured  for  non-acceptance  or  non-payment  (Z). 
"general "or       An  acceptance  may  be  either  "general"  or  "qualified."     A 
'^"      *"   '     general  acceptance  assents  without  qualification  to  the  order  of 
the  drawer  (?w) .     A  qualified  acceptance  in  express  terms  varies 
the  effect  of  the  bill  as  drawn  (n) . 
qualified.  An  acceptance  is  qualified  which  is — 

(i)  Conditional,  that  is,  which  makes  payment  by  the  acceptor 
dependent  on  the  fulfilment  of  a  condition  therein 
stated  (o) ; 

{b)  Plowd.  308.    Kekewich  v.  Man-  (A)  S.   17   (2a). 

ning,  1  De  G.  M.  &  G.  176.  (i)   lb.     Formerly,    this    was    not 

(e)   S.  30   (1).  suiEcient;    see  Ilindhaugh  v.   Blakey, 

\d^    S.    27     (1).      See    Poirier    v.  3  C.  P.  D.  136;  Steele  v.  M'Kinlay,  5 

Morris,  2  E.  &  B.  89;  Royal  Bank  of  App.  Gas.   754;   41  &  42  Vict.  c.  13, 

Scofl^tid  V.   Tottenham,   [1894]    2   Q.  repealed  by  the  Act  of  1882. 

B.  715.  (k)    S.    17    (2b).      See     Russell    v. 

(e)  S.  27  (1).     See  Currle  v.  Misa,  Phillips,  14  Q.  B.  891. 

L.  R.  10  Ex.  153;  1  App.  Gas.  554.  {I)  S.  18. 

(/)  Ante,  ■p.  184;  sec  Davis  \.  Clark,  (m)  S.  19. 

6   Q.   B.    16.      As   to   acceptance   for  («)  S.  19  (2).     Meyer  v.  Becroix, 

honour,  see  -post,  p.  200.  [1891]  A.  G.  520. 

(^)  S.  17  (1).  (o)  lb.     See  Smith  v.  Vcrtue,  9  G. 

B.  N.  S.  214. 
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(ii)   Partial,  that  is,  to  pay  part  only  of  the  amount  for  which    Chap.  XII. 

the  bill  is  drawn  (p) ; 
(iii)  Local,  that  is,  to  pay  only  at   a    particular    specified 

place  (q) ; 
(iv)  Qualified  as  to  time  (r) ; 

(v)  The  acceptance  of  some  drawees,  but  not  of  all  (s) . 
To  give  effect  to  acceptance  the  bill  must  be  delivered,  that  is,  DeUvery. 
the  possession,  actual  or  constructive,  of  it  must  be  transferred 
from  one  person  to  another  {t),  and  until  delivery  every  contract 
in  it,  whether  the  drawer's,  the  acceptor's,  or  an  indorser's,  is 
incomplete  land  revocable;  or  there  must  be  notification,  that  is, 
notice  by  the  drawee  to,  or  according  to  the  directions  of,  the 
person  entitled  to  the  bill  that  he  has  accepted  it,  and  then  the 
acceptance  is  complete  and  irrevocable  (i) . 

"  Delivery  "  means  transfer  of  possession,  actual  or  constructive, 
from  one  person  to  another  (m),     "  Issue  "  means  the  first  delivery  Issue, 
of  a  bill  complete  in  form  to  a  person  who  takes  it  as  holder  (u). 
It  is  immaterial  that  the  "issue"  has  been  induced  by  fraud  (x). 

The  siffninar  and  delivery  of  a  blank  or  skeleton  bill  is  a  prima  Skeleton 

f      •  nn    •  f>  ^       1  •   1     ^1         i_  -n    biU— inchoate 

iame  authority  to  fill  it  up  for  any  amount  which  the  stamp  wiii  instruments. 

cover  (?/),  using  the  signature  for  that  of  the  drawer,  the  acceptor, 

or  an  indorser  {y);  and  similarly,  when  a  bill  is  wanting  in  any 

material  particular,  the  holder  has  prima  facie  authority  to  fill 

up  the  omission  in  any  way  he  thinks  fit  (y) .     But  the  completion 

must  be  within  a  reasonable  time  and  in  accordance  with  the 

authority  given  (2) ;  though,  in  the  hands  of  a  holder  in  due  course, 

the  bill  is  valid  whether  it  had  been  so  duly  completed  or  not  (a) . 

The  drawer's  name,  it  would  seem,  may  be  filled  in  even  after 

the  acceptor's  death  (&). 

Capacity  to  incur  liability  as  a  party  to  a  bill  is  co-extensive  Capacity  of 

parties. 

(p)  lb.    See  Petit  v.  Benson,  Comb.  A.  C.  90.    As  to  issue  on  delivery  by  a 

452.                                                  '  thief;    see    Baxcndale    v.    Bennett,  3 

{q)  lb.     See  Uahtead  v.  Skelton,  5  Q.   B.   D.   531;    Ingham  v.  Frimrose, 

Q.  B.  86.  7  C.  B.  N.  S.  82;   Arnold  v.  Cheque 

(r)  lb.     See  Russell  v.  Phillips,  14  Bank,  1  C.  P.  D.  578. 

Q.  B.  891.  (y)  Act  of  1882,  s.  20  (1).     Glenie 

(s)    lb.  V.  Smith,  [1908]  1  K.  B.  263. 

(0   Ss.   2,  21.  (z)   S.   20   (2).      Watkin  v.   Latnb, 

(u)  lb.    As  to  delivery  by  post,  see  85  L.  T.  483. 

JEx    p.    Cote,    9    Ch.    27;     Smith    v.  Q,)  lb.  Ilerdmanx.  Wheeler,  [\^Q2] 

Mundy.  3  E.  &  E.  22.  1  K.  B.  361. 

(jc)  Glutton  V.  Attcnborourjh,  [1897]  (J)  Carter  v.  JFhite,  25  Ch.  D.  666. 
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€hap.XII.  with  capacity  to  contract  (c)  •  A  corporation  cannot  make  itself 
liable  as  a  party  to  a  bill  unless  it  is  competent  so  to  do  under 
the  law  relating  to  corporations  ((?) .  If  a  bill  is  drawn  or  indorsed 
by  a  corporation  having  no  power  to  incur  liability  on  a  bill, 
the  holder  is  entitled  to  receive  payment  and  to  enforce  the  bill 
against  any  other  party  (d) . 

Corporations.  i^  general  a  corporation  can  only  contract  by  writing  under 
its  common  seal  (e),  and  being  established  for  a  specific  purpose 
cannot  bind  itself  by  a  contract  which  is  entirely  unconnected 
with  the  purposes  of  its  incorporation  (/).  Therefore,  it  was  held 
tliat  a  railway  company,  incorporated  in  the  usual  way  by  private 
Act  of  Parliament,  which  contained  no  provision  empowering  it 
to  draw,  accept,  or  indorse  bills  of  exchange,  was  not  competent 
to  do  so,  and  acc-eptances  given  by  it  with  the  seal  of  the  company 
annexed  were  not  binding  upon  it{g).  But  a  corporation  may 
issue  bills,  where  the  terms  of  the  instrument  under  which  it  is 
constituted  authorize,  upon  a  fair  construction,  the  issuing  of  bills, 
or  where  the  business  of  the  corporation  is  one  which  cannot  in 
its  ordinary  course  be  carried  on  without  bills  (/^),  for  instance; 
where  it  is  incorporated  for  the  purpose  of  trade  (^).  In  the  case 
of  a  company  under  the  Companies  Act,  1908,  the  provisions  of 
which  are  not  affected  by  the  Bills  of  Exchange  Act  (7i;),  the  ques- 
tion will  turn  upon  the  proper  construction  of  the  memorandum 
and  articles  of  association  (?). 

A  corporation  generally  signs  a  bill  by  procuration  (m),  but,  in 
place  of  signature  to  any  instrument  in  writing  required  by  the 
Act  to  be  signed,  the  corporate  seal  may  be  attached  ;  this  does 
not  mean  that  the  bill  or  note  of  a  corporation  must  be  under 

Companies       seal  (w).    By  the  Companies  Act,  1908  (o),  with  regard  to  a  corn- 
Act,  1908. 


(c)    S.   22    (1). 

Id)  S.  22  (2).  Smith  v.  Johnson,  3 
H.  &  N.  222. 

(e)  See  Crouch  v.  Credit  Fancier, 
L.  R.  8  Q.  B.  374. 

(/)  Bateman  v.  Mid  Wales  Rail. 
Co.,  L.  R.  1  C.  P.  508,  per  Erie,  C.J. 

(^)  lb.  p.  499. 

(Ji)  Peruvian  Co.  v.  Thames,  ^-c. 
Co.,  2  Ch.  622. 

(t)  Byles  on  Bills,  79  et  seq. 

(Jc)  S.  97  (3)   (6). 


(Z)  Companies  Act,  1908  (8  Edw.  7, 
c.  69),  ss.  76,  77. 

(w)  See  post,  p.  192. 

\n)  Act  of  1882,  s.  91  (2).  Before 
the  Act  it  was  doubtful  whether  a  bill 
or  note  issued  under  the  seal  of  a  cor- 
poration was  negotiable:  Crouch  v. 
Credit  Fonder,  L.  R.  8  Q.  B.  382, 
383. 

(o)  8  Edw.  7,  c.  69,  s.  77;  see 
s.  76.  Chapman  v.  Smethurst,  [1909] 
1  K.  B.  927;  Premier  Bank  v.  Carl- 
ton   Co.,   id.    106. 
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pany   incorporated   thereunder,  and    having   authority    to    draw,    Chap.  XII. 
accept,  or  indorse  a  bill  of  exchange,  it  is  provided  that: — 

"  A  bill  of  exchange  or  promissory  note  shall  be  deemed  to 
have  been  made,  accepted,  or  indorsed  on  behalf  of  a  company 
if  made,  accepted,  or  indorsed  in  the  name  of,  or  by  or  on 
behalf  or  on  account  of,  the  company  by  any  person  acting 
under  its  authority." 

Where  directors  accepted  bills  on  behalf  of  a  company  which 
had  no  power  to  accept  bills,  it  was  held  that  they  were  personally 
liable  to  an  indorsee  for  value  (p) . 

Signature  is  essential  to  liability  under  a  bill  whether  as  drawer,  Signature, 
indorser,  or  acceptor  (qY.    Where  a  signature  is  forged  or  placed  on 
a  bill  without  authority,  it  is  |vvholly  inoperative,  unless  the  party 
against  whom  it  is  sought  to  retain  or  enforce  payment  of  the  bill 
is  estopped  from  setting  up  the  forgery  or  want  of  authority  (r) . 
For  instance,  whore  a  person  sued  upon  a  bill  has  declared  or  Forged  or 
admitted  thai   the  signature  is  his  o\vii,  and  has  thereby  altered  J^ature.^ 
the  position  of  the  holder  to  whom  thfe  declaration  or  admission 
has  been  made,  he  is  estopped  from  denying  his  signature  (s).  Estoppel. 
Where  a  forged  bill  has  been  paid,  and  the  position  of  the  holder 
has  been  altered,  the  payer  cannot  recover  back  the  money  which 
he  has  paid  when  he  subsequently  discovers  the  forgery  (s) .    It  has  Ratification, 
been  held  that  there  cannot  be  ratification  of  an  unauthorized 
signature  amounting  to  a  forgery  (i).  tSAxnnj.v.j-H-tn'?^ 

Where  a  drawee  accepts  a  bill  "payable  at"  a  banker's,  the  Banker's 
banker,  if  he  pays  on  a  forged  indorsement,  cannot  charge  his  ^^  ^' 
■customer  with  the  amount  so  paid  (w). 

But  where  the  banker  is  himself  the  drawee,  he  is  protected 
when  the  bill  is  payable  to  order  on  demand,  and  he  pays  it  in 
good  faith  and  in  the  ordinary  course  of  business;  he  need  not 
show  that  the  indorsement  of  the  payee,  or  any  subsequent 
indorsement,  was  by  or  under  the  authority  of  the  person  whose 
indorsement  it  purports  to  be;   and  he  is  deemed  to  have  paid 

(p)    West  London  Bank  v.  Kitson,  cos  v.  •  Anglo -Austrian  Bk.,   [1904]   2 

13  Q.  B.  D.  360.  K.  B.  870. 

{q)  Act  of  1882,  s.'23.  (s)  London  #  It.  P.  Bk.  v.  Livcr- 

(r)    S.    24.      Subject     to    some   ox-  pool  Bk.,  [1896]  1  Q.  B.  7. 

ceptions   contained   in   ss.    54,   55,  60,  (t)  Brook  v.  Hook,  L.  R.  6  E.k.  89, 

and  88.  80  and  82  as  amended  by  46  &  per  Kelly,  C.B.     But  see  M'Kcnzic  v. 

47  Vict.  c.   55,  8.   17,  and  6  Edw.  7,  British   Linen   Co.,   6   App.    Cas.    82. 

c.     17.       See    Bank    of    England    v.  («<)    Robarts   v.    Tucker,    16    Q.    B. 

Vagliano,  [1891]  A.  C.  107;  Emberi-  5G0 ;     IJylo.s    on    lUlls,   252,   298. 
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Chap.  XII. 


Signature  by 
agent. 


r^rt^cyr-^ 


Presentment. 


the  bill  in  ilue  course,  althoug-li  the  indorsement  have  been  forged 
or  nuido  without  authority  (a:;). 

Sio-nature  in  the  name  of  the  person  to  be  made  liable  maj^  be 
made  by  an  agent  (y).  Upon  the  principle  already  discussed  (z), 
an  agent  managing-  a  business,  part  of  which  consists  in  drawing, 
indorsing,  or  accepting  bills,  may  bind  his  principal  by  signing 
his  name  to  a  bill  though  he  be  specially  instructed  not  to  do 
so  (a) ;  and  an  agent  having  authority  to  sign  the  name  of  his 
principal  may  direct  another  person  to  sign  that  name  to  a  par- 
ticular bill(&). 

Sometimes  the  signature  is  "  by  procuration,"  thus,  "  Benjamin 
Brown,  per  prp-  Samuel  Smith."  Such  a  signature  operates  as 
notice  that  Samuel  Smith,  as  the  agent  of  Benjamin  Brown,  has 
but  a  limited  authority  to  sign;  and  the  principal  is  bound  only  if 
the  agent  was  acting  within  the_  limits  of  1^^  (c).     If  a 

persoji  signs  as  agent,  knowing  that  he  has  no  authority,  he  is 
liable  for  the  false  representation  (cZ).(JiAkSiiL  >^.U/aAiW- 

When  a  person  signs  a  bill  as  drawer,  indorser,  or  acceptor,  and 
adds  words  to  his  signature  indicating  that  he  signs  for  or  on 
behalt  of  a  principal,  or  in  a  representative  character,  he  does  not 
become  personally  liable  (e);  but  the  mere  addition  of  words  de- 
scribing him  as  an  agent,  or  as  filling  a  representative  cliaracter, 
does  not  exempt  him  from  personal  liability  (/). 

The  usual  term  to  employ  in  an  indorsement  by  an  agent 
is  "sans  recours,"  or  "without  recourse"  ("to  me"  being 
understood),  or  "sans  frais." 

In  determining  wdiether  the  signature  on  a  bill  is  that  of  the 
principal  or  that  of  the  agent  by  whose  hand  it  is  written,  the 
construction  most  favourable  to  the  validity  of  the  instrument 
must  be  adopted  (^). 

The  term  presentment  is  used  in  two  meanings.     Sometimes 


(x)  Act  of  1882,  s.  60  (taken  from 
16  &  17  Vict.  c.  59,  s.  19,  which  is  still 
unrepealed,  see  Capital  and  Counties 
Bank  v.  Gordon,  [1903]  A.  C.  240). 
See  Halifax  v.  Wheelwright,  L.  R. 
10  Ex.  191;  Lncave  v.  Credit  Lyon- 
nais,  [1897]  1  Q.  B.  148. 

(y)  S.  91. 

(c)  Ante,  p.   75. 

(a)  Edmunds  v.  Bushell,  L.  R.  1 
Q.  B.  97. 


{b)  Lord  V.  Hall,  8  C.  B.  627. 

(c)   S.  25. 

{d)  Polhill  V.  Walter,  3  B.  &  Ad. 
114;  37  R.  R.  344;  West  London 
Bank  v.  Kitson,  13  Q.  B.  D.  360. 

(e)  S.  26  (1).  Sec  lie  Barnard,  32 
Ch.  D.  447. 

(/)  S.  26  (1).  See  Re  Barnard, 
sup . 

io)   S.  26   (2). 
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it  means  presentment  to  the  drawee  for  acceptance,  and  sometimes    Chap.  XII. 
presentment  for  payment  when  the  bill  comes  to  maturity. 

A  bill  is  said  to  be   "dishonoured"   if  either  acceptance  or  Dishonour 
payment  is  refused.     If  an  inland  bill  is  dishonoured,  a  minute  and  protest, 
may  be  made  on  it  at  the  request  of  the  holder  by  a  notary  public, 
referring  to  the  notary's  register.    If  a  foreign  bill  is  dishonoured, 
it  may  be  "  protested  "  before  a  notary  public. 

In  order  to  render  a  party  to  a  bill  liable,  presentment  by  Presentment 
the  holder  of  a  bill  to  the  drawee  (ToFacoeptance^.  is  necessary  jn  amje^^^  * 
the  following  cases  only,  namely:  (1.)  Where  it  is  payable  after 
sight,  in  winch  case  it  is  necessary  in  order  to  fix  the  maturity  of 
the  instrument ;  or  (2.)  Where  it  expressly  stipulates  that  it 
shall  be  presented;  or  (3.)  Whereitis  drawn  payable  elsewhere 
than  at  the  residence  or  place  of  business  of  the  drawee  (/^). 

Where  presentment  is  optional,  the  object  in  presenting  is 
to  obtain  the  acceptance  of  the  drawee,  and  thus  to  render  ,him 
liable  on  the  bill;  and  in  case  the  drawee  refuses  to  accept,  or, 
as  it  is  called,  "  dishonours  "  the  bill,  to  have  an  immediate  right 
to  proceed  against  the  drawer  and  prior  indorsers  (i) . 

The  holder  of  a  bill  payable  after  sight  must  either  present  it  for 
acceptance  or  negotiate  it  within  a  reasonable  time;  otherwise  the 
drawer  and  all  indorsers  prior  to  that  holfe  will  be  discharged. 
In  determining  w^hat  is  reasonable  time,  regard  must  be  had  to  the 
nature  of  the  bill,  the  usage  of  trade  with  respect  to  similar  bills, 
and  the  facts  of  the  particular  case  (/c) . 

The  following  rules  as  to  due  presentment  for  acceptance  are 
laid  down  by  the  Act  (I): — 

(1.)  The  presentment  must  be  made  Jjyj^r^onjjg^igjlfii^f^^e 
holder  to  the  drawee,  or  to  some  person  authorised,  to  accept  or 
refuse  acceptance  on  his  behalf  {^tn),  at  a  reasonable  hour  on  a 
business  Tw.)  day,  and  before  the  bill  is  overdue. 

(2.)  Where  a  bill  is  addressed  to  two  or  more  drawees,  who 
are  not  partners,  presentment  must  be  made  to  them  all,  unless 
one  has  authority  to  accept  for  all,  then  presentment  may  be 
made  to  him  only. 

(A)  S.  39.  7'>y  v.  Hill,  7  Taunt.  397;   18  E.  11. 

(i)  S.  43.  512. 

(k)   S.   40.     As  to  what  is  reason-  (I)   S.   41    (1). 

able   time,   sec   Ramchurn   Mullick   v.  (»?)  Putting  the  bill  into  a  bill-box 

liadakissen,  9  Moo.  P.   C.  46;   Muil-  in  the  usual  manner  is  sulHcient. 
ma7i    V.     B'Eguino,    2     II.    Bl.    5G5;  (t»^    Business   days   are    defined     in 

Mellish    V.     Jiawdon,   9    Bing.     416;  s.  92. 
'<trnkcr  V.   Graham,  4  M.  &  W.  721; 

G.l'.P.  .>  13 


194 


Tin:  MODERN  LAW  OF  PERSONAL  PROPERTY. 


Chap.  XII. 


■when 
excused. 


^^^■-3<. 


EfiPect  of  non- 
acceptance. 


Presentment 
for  payment. 


(3.)  Whero  the  drawee  is  dead,  presentment  may  bo  made  to 
his  personal  roprosentativo. 

(4.)  Whero  the  drawee  is  bankrupt,  presentment  may  be  made 
to  him  or  to  his  trustee. 

(5.)  Where  authorised  by  agreement  or  usage,  a  presentment 
through  the  post-oflice  is  sufficient. 

Prosontmcnt  in  accordance  with  these  rules  is  excused,  and  a 
bill  may  be  treated  as  dishonoured  by  non-acceptance  (o):  — 

(1.)  Where  the  drawee  is  dead  or  bankrupt,  or  is  a  fictitious 
person  (p),  or  a  person  not  having  capacity  to  contract  by  bill. 

(2.)  Where,  after  the  exercise  of  reasonable  diligence,  such 
presentment  cannot  bo  effected. 

(3.)  Where,  although  the  presentment  has  been  irregular, 
acceptance  has  been  refused  on  some  other  ground. 

Non-acccptanco  within  the  customary  time  (g)  must  be  treated 
as  dishonour,  otherwise  the  holder  loses  his  right  of  recourse 
against  the  drawer  and  indorsers  (r) .  A  bill  is  dishonoured  if  it 
is  not  accepted  on  presentment,  or  if  it  is  not  accepted  when  pre- 
sentment is  excused  (s).  The  effect  of  such  dishonour  is  that  an 
imiiKNliaic  right  of  recourse  against  the  drawi  r  and  iiilnrscrs 
accrues  to  the  holder,  and  no  presentment  for  payiuonl  is 
necessary  (t). 

A  qualified  acceptance  may  be  refused  by  the  holder  and  treated 
as  dishonour;  but  where  taken  without  the  authority  or  assent  of 
the  drawer  or  an  indorser,  it  not  being  a  partial  acceptance 
whereof  due  notice  has  been  given,  such  drawer  or  indorser  is 
discharged  from  liability,  unless  ho  has  had  notice  of  the  qualified 
acceptance  and  has  not  signified. his  dissent  within  a  reasonable 
time  (m)  .  ^^__^^^ 

Every  bill  must  be  duly  presented  ^v  payment^  or  the  drawxr 
and  indorsers  will  be  discharged  (x),  except  in  the  following 
cases  (y):  — 


except 


y 


(1 .)  Where,  after  the  exercise  of  reasonable  diligence,  present- 
ment, as  required  by  this  Act,  cannot  be  effected;  but  the  fact 


(o)  S.  41  (2). 

(p)    Ante,   p.    187. 

(q)  The  custom  is  to  leave  the  bill 
with  the  drawee,  if  so  required,  for  24 
hours,  at  the  end  of  which  time  he 
must  give  it  back,  accepted  or  not  ac- 
cepted.     See   Bank   of   Van   Diemen's 


Land  v.    Bank   of   Victoria,   L. 
P.  C.  526. 


R.   3 


(r)  S.  42. 

(s)  S.    43    (1) 

(0  S.    43 

(m)  S.   44 

(x)  S.  45. 

(y)  S.   46 


(2). 
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that  the  holder  has  reason  to  believe  that  the  bill  will,  on  pre-    Chap.  XII. 

sentment,  be  cUshonoured,  does  not  dispense  with  the  necessity  ! 1 

for  presentment  (2;). 

(2.)  Where  the  drawee  is  a  fictitious  person  (a~). 

(3.)  As  regards  the  draAvor,  wlioro  tlie  drawee  or  acceptor  is 
not  bound,  as  between  himself  and  the  drawer,  to  accept  or 
pay  the  bill,  and  the  drawer  has  no  reason  to  believe  that  the 
bill  would  be  paid  if  presented. 

(4.)  As  regards  an  indorser,  where  the  bill  was  accepted  or 
made  for  the  accommodatioii.  of  that  indorser,  and  he  has  no 
reason  to  expecT that'the  bill  would  be  paid  if  presented. 

(5.)  By  waiver  of  presentment,  exjpress  or  implied  (&). 

No  particular  form  of  presentment  is  necessary  (<?) . 
A  bill  is  duly  presented  for  payment  if  presented  in  accordance 
with  the  following  rules  (fi):  — 

(1.)  Where  the  bill  is  not  payable  on  demand,  presentment 
must  be  made  on  the  day  it  falls  dueXe)" 

(2.)  Where  "the  bill  is  payaHeon  demand,  then,  subject  to 
the  provisions  of  tliis  Act,  presentment  must  be  made  within  a 
reasonable  tiiiio  alter  its  issue  in  order  to  render  the  drawer 
riable,"°and"within  a  reasonable  time  after  its  indorsement,  in 
order  to  render  the  indorser  liable.  In  determining  what  is  a 
reasonable  time,  regard  shall  be  had  to  the  nature  of  the  bill, 
the  usage  of  trade  with  regard  to  similar  bills,  and  the  facts  of 
the  particular  case. 

(3.)  Presentment  for  payment  must  be  made  by  the  holder, 
or  by  some  person  authorised  to  receive  payment  on  his  behalf, 
at  aT^easohaTjle  hour  on  a  business  day,  at  the  proper  place  as 
hereinafter  defined  (/),  either  to  the  person  designated  by  the 
bill  as  payer,  or  to  some  person  authorised  to  pay  or  refuse 
payment  on  his  behalf,  if  with  the  exercise  of  reasonable  dili- 
gence such  person  can  there  be  found  (g). 

(4.)  Where  a  bill  is  drawn  upon,  or  accepted  by  two  or  more 
persons  who  are  not  partners,  and  no  place  of  payment  is  speci- 
fied, presentment  must  be  made  to  them  all. 

(5.)  Where  the  drawee  or  acceptor  of  a  bill  is  dead,  and  no 
place  of  payment  is  specified,  presentment  must  be  made  to  a 
personal  representative,  if  such  there  be,  and  with  the  exercise 
of  reasonable  diliaoiK  e  he  can  be  found. 


(z)   Even  if  the  acceptor  tells  the  (c)   Per  Cairns,  L.C.,  Se  East  of 

holder  that  he  will  not  pay  it  when  England  Bank,  4  Ch.  18. 

due;  Baker  v.  Birch,  3  Camp.  107;  13  (d)   S.    45. 

R.    R.     767;     or    becomes    bankrupt  (c)  Ante,  p.  186. 

before  maturity;    Bowes   v.    Howe,   5  (/)  S.  45  (4),  (5). 

Taunt.  30;   14  R.  R.  700.  (5')  The  person  presenting  the  bill 

(a)  Ante,  p.  187.  must  show  it,  and  give  it  up  on  being 

(6)    Tlopley  v.   Bufresne,   15   East,  paid;  b.  52  (4). 
275;   13  R.  R.  463. 

13  (2) 
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(G.)  Where  authorised  by  agreement  or  usage,  a  ijroseutmeut 
tju'ough  the  p.ost_office  is  sufficient. 

Delay  in  presentment  is  excused  when  caused  by  circumstances 
bevond  the  (oiilrol  oC  the  holder^  and  not  imputable  to  his  de- 
fault, miscdiuluil  or  iicglig'cnce  (/i,);  but  it  must  be  made  with 
reasonable  diligence  when  the  cause  of  delay  ceases  to  operate  (i) . 

A  bill  is  dishonoured  by  non-payment  when  on  due  presentment 
it  is  not  paid,  or  when  presentment  is  excused  and  the  bill  is  over- 
due and  unpaid  (k) .  The  effect  of  such  dishonour  is  that  an 
iiuiiiriliiilr  right  of  recourse  against  the  drawer  and  indorse  re 
accruer  to  the  holder  (Ic);  but  he  cannot  sue  any  party  until  after 
the  last  day  for  payment  (J). 

Notice  of  dishonour,  Avhether  by  non-acceptance  or  by  non- 
payment, must,  except  in  the  cases  mentioned  below,  be  given  to 
the  drawer  and  each  indorser,  and  any  to  \\\\nm  jioticc  is  not  gi\en 
will  be  discharged  (m);  but  if  notice  of  dishonour  for  non-accept- 
ance is  not  given,  a  holder  in  due  course  subsequent  to  such  omis- 
sion is  not  prejudiced  (w);  and  when  notice  of  dishonour  for 
non-acceptance  is  given,  notice  of  dishonour  for  non-payment  is 
unnecessary,  unless  in  the  meantime  the  bill  has  been  accep ted (m). 

Delay  in  giving  notice  of  dishonour  is  excused  on  the  same 
grounds  as  delay  in  presentment  (o) .     Notice  of  dishonour  is  dis- 
pensed with  in  the  following  oases  (o) : — 
^/ 

(1.)  When,  after  the  exercise  of  reasonable  diligence,  notice  as 
required  by  this  Act  cannot  be  given  to  or  does  not  reach  the 
drawer  or  indorser  sougTit  to  be  charged : 

(2.)  By  waiver  (p),  express  or  implied,  notice  of  dishonour 
may  be  waived  before  the  time  of  giving  notice  has  arrived,  or 
after  the  omission  to  give  due  notice. 

(3.)  As  regards  the  drawer  in  the  following  cases  (q),  namely 
— (1)  where  drawer  and  drawee  are  the  same  person,  (2)  where 
the   drawee  is  a  fictitious  person  (r)  or  a  person   not  having 


(A)  S.  46  (1).  See  Rouquette  v. 
Overmann,  L.  E.  10  Q.  B.  525;  The 
Elmvllle,  [1904]   P.   319. 

(i)  S.  46  (1). 

(A)   S.   47. 

(l)  Kennedy  v.  Thomas,  [1894]  2 
Q.  B.  759. 

(m)    S.   48. 

(n)  Dunn  v.  O'Keeffe,  5  M.  &  S. 
282;   17  R.  R.  326. 

(o)  S.    50.      See    s.    46    (1),    ante. 


Notice  must  be  given,  even  if  the  ac- 
ceptor is  a  bankrupt;  Esdaile  v. 
Sowerby,  11  East,  114;  10  R.  R.  440. 

(??)  As  to  what  amounts  to  waiver, 
see  Phipson  v.  Kneller,  4  Camp.  285; 
Brett  V.  Levett,  13  East,  213;  Cor- 
dery  v.  Colvin,  14  C.  B.  N.  S.  374; 
Woods  V.  Dean,  3  B.  &  S.  101. 

(q)  See  Imperial  Bank  of  Canada 
V.  Bank  of  Hamilton,  [1903]  A.  C.  49. 

(r)  Ante,  p.  187. 


> 
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capacity  to  contract  (s),  (3)  where  the  drawer  is  the  person  to    Chap.  XII. 

whom  the  bill  is  presented  for  payment,  (4)  where  the  drawee  or — 

acceptor  is  as  between  himself  and  the  drawer  under  no  obli^- 
tion  to  accept  or  pay  the  bill  it),  (5)  where  the  drawer  has 
countermanded  payment: 

(4.)  As  regards  the  indorser  in  the  following  cases,  namely — 
(1)  where  the  dra-wee  is  a  fictitious  person  (m)  or  a  person  not 
having  capacity  to  contract,  and  the  indorser  was  aware  of  the 
fact  at  the  time  he  indorsed  the  bill,  (2)  where  the  indorser  is 
the  person  to  whom  the  bill  is  presented  for  payment,  (3)  where 
the  bill  was  accepted  or  made  for  his  accommodation. 

Notice  of  dishonour  must  be  given  in  accordance  with  the  rules  Rules  for 
expressed  in  the  Act  (v),  some  of  the  most  important  of  which 
are — 

(1 .)  It  may  be  given  in  writing  or  by  personal  communication, 
and  in  any  sufficient  terms.  It  may  be  partly  written  and  j)artly 
verbal.  If  written,  it  need  not  be  signed.  If  duly  addressed  and 
posted  it  is  sufficient  notwithstanding  any  miscarriage  by  the 
j^ost  office.  It  may  be  given  to  the  party  himself  or  to  his 
agent (x). 

(2.)  It  may  be  given  as  soon  as  the  bill  is  dishonoured,  and 
must  be  given  within  a  reasonable  time  thereafter  iij). 

(3.j  In  the  absence  '6F  special  circumstances,  notice  is  not 
deemed  to  have  been  given  within  a  reasonable  time,  unless — 
where  the  person  giving,  and  the  person  to  receive  notice,  reside 
in  the  same  place,  the  notice  is  given  or  sent  off  in  time  to  reach 
the  latler~on"T,lYe  day  after  the  dishonour  of  the  bill  {z) :  or, 
where  they  reside  in  different  places,  the  notice  is  sent  off  on 
the  day  after  the  dishonour  of  tlie  bill,  if  there  be  a  post  at  a 
convenient  hour  on  that  da}^,  and  if  there  be  no  such  post  on  that 
day,  then  by  the  next  post  thereafter  {a). 

(4.)  Where  a  bill  when  dishonoured  is  in  the  hands  of  an 
agent  he  may  either  himself  give  notice  to  the  parties  liable  on 
the  bill,  or  he  may  give  notice  to  his  principal.  If  he  give  notice 
to  his  principal,  he  must  do  so  within  the  same  time  as  if  he 
were  the  holder,  and  the  principal  upon  receipt  of  such  notice 
has  himself  the  same  time  for  giving  notice  as  if  the  agent  had 
been  an  independent  holder  (b). 

(s)  Leach  v.  Hewitt,  4  Taunt.  731;  (y)  Hine  v.  Allely,  4  B.  &  Ad.  624; 

14  R.  R.  652.  38  R.  R.  330;    Darbishire  v.  Parker, 

(t)  Bickerdike  v.  Bolhnan,  1  T.  R.  6  East,  2. 

405;  2  Sm.  L.  C.  102;   1  R.  R.  242;  (~)  Smith  v.  Mullett,  2  Camp.  208; 

Rharp  V.  Bailey,  9  B.  &  C.  44.     This  H  R-  R-  694. 

is  the  case  of  the  bill  having  been  ac-  («)  Williams  v.  Smith,  2  B.  &  Aid. 

cex^tad     for     the     accommodation     of  49G;  21  R.  R.  373;  Ilawkes  v.  Salter, 

drawer  4  Bing.  715;  29  R.  R.  708;   Fielding 

(«)  Ar^te,  p.  187.  ^-   ^''''J'  t^^'-^^l    ^    ^^-   ^-   268;    The 

^  Elmville,  [1904]  P.  319. 

^^^   ^-   ^^-  (i)    Bray   v.    Iladxocn,   5    M.    &   S. 

ix)  Re  Beej)  Sea  Fishery  Co., \\^i^'l\       og;    17  R.   R.   277;    Clodr  v.   Bayley. 

1  Ch-  507.  12  M.  &  W.  51. 
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(^5.)  Wlioi-c  ix  party  lo  a  bill  receives  due  notice  of  dishonour, 
he  has  after  the  receipt  of  such  notice  the  same  period  of  time 
for  giving  'notice  to  antecedent  parties  that  the  holder  has  after 
the  dishonour  (c). 

A  "protest"  is  a  solemn  deolaration  niado  b}-  a  notary 
public  (d);  it  must  contain  a  copy  of  the  bill,  and  must  be  signed 
by  the  notary,  and  must  specify  the  person  at  whose  request  it  is 
inaili  .  I  111"  place  and  date,  and  the  cause  and  reason  of  protest  (c). 
Where  the  bill  is  lost  or  destroyed,  or  AvrongfuUy  detained,  the 
protest  may  be  on  a  copy  or  written  particulars  thereof  (/).  Where 
a  notary  cannot  be  obtained,  it  may  be  protested  by  a  householder 
or  substantial  resident  of  the  place  where  the  bill  is  dishonoured, 
in  the  presence  of  two  witnesses,  in  the  form  prescribed  by  the 
Act(^). 

"Noting"  is  a  minute  made  on  the  bill  by  the  officer  at  the 
time  of  refusal  of  acceptance  or  payment,  and  is  considered  as  the 
preparatory  step  to  protest  (/i).  Where  a  bill  is  required  to  be 
protested  within  a  specified  time,  or  before  some  further  proceed- 
ing is  taken,  it  is  sufficient  that  the  bill  has  been  noted  for  protest 
within  such  time  or  before  such  proceeding,  and  the  formal 
protest  may  be  extended  at  any  time  as  of  the  date  of  the 
noting  (i). 

An  inland  bill  may  be  noted  or  protested  for  non-acceptance  or 
non-])ayiiii'iit:  but  need  not  be  so  to  preserve  recourse  against 
the  drawer  or  indorser  (k) .  The  only  use  of  protesting  an  inland 
iaill  is  to  enable  it  to  be  accepted  for  honour  (I).  On  the  other 
hand,  a  foreign  bill,  appearing  on  the  face  of  it  to  be  such,  must 
be  duly  protested  (m) .  And  where  the  acceptor  of  a  bill  becomes 
bankrupt,  or  suspends  payment  before  it  matures,  the  holder  may 
have  the  bill  protested  for  better  security  against  the  drawer  and 
indorsers  (n). 

Protest  is  dispensed  with  by  any  circumstance  which  would  dis- 
pense with  notice  of  dishonour,  and  delay  in  noting  or  protesting 


(c)  See,  generally,  as  to  notice  of 
dishonour,  Bicherdike  v.  Bollman,  2 
Sm.  L.  C.  102,  and  notes  thereto. 

(rf)   Byles  on  Bills,  218. 

(e)  S.  51   (7). 

(/)  S.  51   (8). 

{g)    S.    94,   and    Sched.    I. 

(A)  Byles  on  Bills,  220;  Leftley  v. 
mils,  4  T.  R.  170;  2  R.  R.  350. 


(i)   S.   93. 

(k)  S.  51  (1). 

(0  Ss.  65—68. 

(m)  S.  51  (1),  (2).  Various  reasons 
are  given  for  this  difference:  see 
Byles  on  Bills,  217. 

(w)  S.  51  (5).  See  Ex  p.  Bank  of 
Brazil,   [1893]   2  Ch.   438. 
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may    be   excused    by    circumstances   beyond    the   control    of    the    Chap.  XII. 
holder  (o). 

When  a  bill  is  accepted  generally,  presentment  for  payment  Presentment 
is  not  necessary  to  make  the  acceptor  liable  (p) .     If  presentment  ^gahS?' 
is  required  by  the  terms  of  a  qualified  acceptance,  the  acceptor,  in  acceptor, 
the  absence  of  an  express  stipulation  to  that  effect,  is  not  dis- 
charged by  the  omission  to  present  the  bill  for  payment  on  the 
day  that  it  matures  (p).     To  render  the  acceptor  liable  it  is  not 
necessarj^  to  protest  a  bill,  or  to  give^him  notice  of  dishonour  (p). 

Where  a  bill  is  dishonoured,  the  holder  may  recover  from  any  Damages  on 
party  liable  on  the  bill,  the  drawer,  who  has  been  compelled  to  ^^biU^^ 
pay,  from  the  acceptor,  and  an  indorser,  who  has  been  compelled      I 
to  pay,  from  the  acceptor  or  drawer  or  a  prior  indorser-^the  follow-     / 
iug  liquidated  damages  (g) : —  ^ 

(a.)   The  amount  of  the  bill. 

(b.)   Interest  from  presentment  for  payment,  if  the  bill  is  pay- 
able on  demand,  otherwise  from  maturity  (r). 

(c.)   The  expenses  of  noting  or,  when  protest  is  necessary  (s) 
and  the  protest  has  been  extended,  ofj3££test. 

Where  the  bill  has  been  dishonoured  abroad,  in  lieu  of  the  above  re-exchange, 
the  holder  may  recover  from  the  drawer  or  an  indorser,  and  the 
drawer  or  an  indorser  who  has  been  compelled  to  pay  may  recover 
from  any  party  liable  to  him,  the  amount  of  the  re-exchange  (t) 
Avith  interest  thereon  until  payment  (u) . 

Where  a  bill  is  payable  abroad,  the  holder  has  a  right  to  be  paid 
a  certain  sum  in  foreign  currency  in  a  foreign  country;  in  other 
words,  he  is  entitled,  if  the  bill  is  dj.slion^ured,  as  against  any  one 
liable  in  this  country  on  the  bill,  to  such  a  sum  of  English  money 
as  would  purchase  that  amount  of  foreign  money  together  Avith 
the  costs  of  transmitting  it  to  England,  as  well  as  the  costs  of 
protest,  &c.  (x).  The  easiest  manner  for  the  holder  to  obtain 
English  money  from  the  person  in  England  liable  to  pay,  is  by 
drawing  a  bill  at  sight  for  the  amount  on  him  (x) .     The  word 

(o)  S.  51  (9);  andseesB.  46,  50,  a«<e,  (s)  Ex  p.  Bank  of  Brazil,  sup. 

p.  196;  Campbell  v.  Webster,  2  C.  B.  (;)      As     to      "re-exchange,"     see 

258j  Legge  v.  Thorpe,  12  East,  171.  Willans  v.  Ayers,  3  App.  Cas.  133. 

(p)   S.   52.     See  anie,  p.   194.  (i<)  S.  57  (2).     See  s.  97  (2);  and 

{q)  S.  57  (1).    Therefore  the  claim  ji^   Gillespie,   18   Q.   B.   D.   286;    Re 

may  be  made  under  R.  S.  C.  Order  III.  Commercial  Bank  of  S.  Australia,  36 

r.  6;   see  Dando  v.  Boden,  [1893J   1  Ch.  D.  522. 

Q.  B.  318.  (a:)  Suse  v.  Vompe,  8  C.  B.  N.  S. 

(r)  lie  East  of  England  Bank,  4  Ch.  533   553. 
14. 
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Interest. 


Acceptance 
for  honoui". 


•  Course  of 
exchange. 


"  re-oxehango  "  is  used  in  this  section  for  the  amount  for  which 
the  bill  at  sight  would  have  to  be  drawn.  The  word  is  also  used 
in  the  meanings  of,  (1)  the  loss  on  a  particular  transaction  owing 
to  the  exchange  being  advereo  {y),  and  (2)  the  cour-se  of  exchange 

itself. 

Where,  by  the  Act,  interest  may  be  recovered  as  liquidated 
damages,  it  may,  if  justice  require  it,  be  withheld  wholly  or  in 
part:  and,  where  a  bill  is  expressed  to  be  payable  with  interest  at 
a  given  rate,  interest  as  damages  may  or  may  not  be  given  at  the 
same  rate  as  interest  proper  (2;).  "Interest  proper"  is  where  a 
bill  is  expressed  to  be  payable  with  interest;  which,  unless  the 
instrument  otherwise  provides,  runs  from  the  date  of  the  bill,  and, 
if  the  bill  is  undated,  from  its  issue  (a). 

Where  a  bill  has  been  protested  for  non-acceptance  or  for  better 
security  and  is  not  overdue,  any  person  not  already  liable  on  it 
may,  with  the  consent  of  the  holder,  intervene  and  accept  the  bill 
swpra  protest,  for  the  honour  of  any  party  liable  on  it,  or  of  the 
person  for  whose  account  it  is  drawn  {h)  ;    where  a  bill  payable 


(y)  •The  phrases  "  course  of  ex- 
change "  and  exchange  being  "  ad- 
verse "  require  some  explanation.     If 

A.  in  London  owes  French  money  to 

B.  in  Paris,  he  must,  if  he  pays  in 
cash,  send  English  money  to  Paris  and 
therewith  purchase  French  money 
with  which  to  pay  his  debt.  The 
transmission  of  bullion  is  always  a 
costly  process,  owing  to  its  weight  and 
its  liability  to  be  stolen.  The  em- 
ployment of  bills  of  exchange  reduces 
the  amount  of  gold  that  has  to  be 
transmitted  to  a  minimum.  It  will  be 
obvious  that  if  C.  in  Paris  owed  to  D. 
in  London  an  amount  of  English  money 
equal  in  value  to  the  French  money  due 
to  B.,  both  debts  could  be  satisfied 
without  transmitting  bullion  between 
London  and  Paris,  by  an  arrangement 
that  C.  instead  of  A.  should  pay  B., 
and  that  A.  instead  of  C.  should  pay 
D.  In  practice  A.  buys  in  London  a 
bill  payable  in  Paris  and  transmits  it 
to  B.  If  the  total  amount  of  debts 
payable  in  Paris  by  persons  in  London 
equals  the  amount  payable  in  London 
by  persons  in  Paris,  the  price  of  a  l)ill 


merely  depends  upon  the  relative  value 
of  sovereigns  and  francs,  and  the  "  rate 
of  exchange,"  sometimes  called  the 
"  course  of  exchange,"  is  said  to  be 
at  "  par."  But  if  more  debts  are  pay- 
able in  Paris  by  persons  in  London 
than  are  payable  in  London  by  persons 
in  Paris,  there  will  be  a  competition 
in  London  for  bills  payable  in  Paris, 
and  the  price  will  rise  until  it  becomes 
cheaper  to  transmit  bullion  than  to 
purchase  bills.  In  this  case  the  rate  of 
exchange  is  the  price  given  in  London 
calculated  in  sovereigns  for  a  bill  pay- 
able in  francs  in  Paris,  and  the  ex- 
change is  said  to  be  "  adverse "  to 
London. 

(z)  S.  57  (3);  Cameron  v.  Smith, 
2  B.  &  Aid.  308;  20  R.  R.  444;  Ward 
V.  Morrinon,  Car.  &  M.  368. 

(o)  S.  9  (3);  Doman  v.  Bibden,  R. 
&  M.  381;  37  R.  R.  761;  Bo  fey  v. 
GreenwcU,  10  A.  &  E.  222;  50  R.  R. 
391. 

(Z»)  S.  65.  The  form  of  the  accepts 
ance  may  be,  "Accepted  S.P.,"  but  it 
usually  states  for  whose  honour  it  is 
accepted.     The  practice  is  for  an  ac4 
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after  sight  is  accepted  for  honour,  its  maturity  is  calculated  from   Chap.  XII. 
the  date  of  the  noting  for  non-acceptance,  and  not  from  the  date 
of  the  acceptance  for  honour  (c) . 

The  acceptor  for  honour  is  liable,  on  due  presentment,  to  pa}^ 
according  to  his  acceptance,  if  the  bill  is  not  paid  by  the  drawee, 
if  it  has  been  duly  presented  and  protested  for  non-payment, 
and  ho  has  notice  thereof  (d) .  He  is  liable  to  the  holder  and 
all  parties  subsequent  to  the  party  for  whose  honour  ho  has 
accepted  {d) . 

A  dishonoured  bill  accepted  for  honour  supra  protest,  or 
containing  a  reference  in  case  of  need  (e),  must  be  protested  for 
non-payment  before  it  is  presented  for  payment  to  the  acceptor 
for  honour  or  referee  in  case  of  need;  delay  in  presentment,  or 
non-presentment,  is  excused  by  any  circumstance  which  would 
excuse  delay  in  presentment,  or  non-presentment,  for  payment  (/) . 

Where  a  bill  has  been  protested  for  non-payment,  any  person  Payment  for 
may  intervene  and  pay  it  supra  protest  for  the  honour  of  any    °"°^- 
party  liable  on  it,   or  of  the  person  for   whose   account   it  is 
drawn  (^f);  but  payment  for  honour,  to  operate  as  such  and  not 
as  a  mere  voluntary  payment,  must  be  attested  by    a    notarial 
act  (h). 

Payment  for  honour  discharges  all  parties  subsequent  to  the 
party  for  whose  honour  it  is  made  {i) ;  the  payer  succeeds  to  all 
the  rights  and  duties  of  the  holder  as  regards  the  party  for  whose 
honour  he  pays,  and  all  parties  liable  to  that  party  (i),  and  is 
entitled  to  have  the  bill  and  protest  (fc) . 

If  the  holder  refuse  to  receive  payment  supra  protest,  he  will 
lose  his  right  of  recourse  against  any  party  who  would  have  been 
discharged  by  such  payment  (J). 

Sometimes  a  person  wishing  to  issue  a  bill  will  ask  another  Accommoda- 
to  lend  him  his  acceptance,  the  intention  being  that  the  latter 
should  accept  the  bill,  and  take  it  up  at  maturity,  but  the  former 
should    provide    the    funds    for    so     doing     or     indemnify    tlie 


ceptance  for  honour  to'be  attested  by  a  (/)  S.  67.     Ante,  p.  196. 

notarial    "act   of    honour"    recording  (ff)  S.  68  (1),  (2). 

the   transaction,   but   perhaps   tiiia   is  (A)  S.  68  (3);   lie  Wyld,  2  De  G. 

not   necessary.  F-  &  J-  642. 

(c)  S.  54  (5).  (0  S.  68  (5). 

id)  S.  66.  W  S.  68  (6). 

(e)    See  8.    15,   ante,   p.    187.  (I)  S.  68  (7). 
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acceptor  (^m) .  Such  a  bill  is  called  an  "accommodation  bill." 
In  a  case  of  this  nature  the  acceptor,  who  according  to  the  terms 
of  the  bill  is  the  principal  debtor,  is  really  merely  a  surety.  It 
follows  that,  if  he  pays  the  bill,  he  has  the  rights  of  a  surety,  e.g., 
he  is  entitled  to  the  benefit  of  all  the  securities  held  by  the 
creditor  (w). 

The  Act  of  1882  defines  an  "accommodation  party"  as  "a 
person  >vho  has  signed  a  bill  as  drawer,  acceptor,  or  indorser, 
without  receiving  value  therefor,  and  for  the  pur^jose  of  lending 
his  name  to  some  other  person  "  (o);  and  provides  that  he  is  liable 
to  a  holder  for  value,  whether  the  holder  took  the  bill  with  know- 
ledge of  the  facts  or  not  (o). 

Where  several  persons  are  accommodating  parties,  thcii'  rights, 
inter  so,  are  those  of  co-sureties,  irrespective  of  the  position  of 
their  names  on  the  instrument  (p). 

It  will  be  observed  that  the  aocommodation  party  becomes  liable 
as  soon  as  value  is  given,  and  notice  to  the  party  giving  value  is 
immaterial. 

The  "holder"  means  the  payee  or  indorsee  of  a  bill  who  is  in 
possession  of  it,  or  the  bearer  thereof  (g). 

The  "  holder  of  a  bill  in  due  oourse,"  which  expression  takes 
the  place  of  "  bond  fide  holder  for  value  without  notice,"  or 
"innocent  indorsee,"  is  thus  defined  (?'):  — 


(1.)  A  holder  in  due  course  is  a  holder  (s)  who  has  taken  a 
bill,  comj)lete  and  regular  on  the  face  of  it,  under  the  following 
conditions,  namelj', — 

(i)  That  he  became  the  holder  of  it  before  it  was  overdue,  and 

without  notice  that  it  had  been  previously  dishonoured,  if 

such  was  the  fact: 

(ii)  That  ho  took  the  bill  in  good  faith  and  for  value  (t),  and 

that  at  the  time  the  bill  was  negotiated  to  him  he  had 

no  notice  of  any  defect  in  the  title  of  the  person  who 

negotiated  it. 

(2.)  In  particular  the  title  of  a  jierson  who  negotiates  a  bill  is 

defective  within  the  meaning  of  this  Act  when  he  obtained  the 


(m)  Reynolds  v.  Boyle,  1  M.  &  Gr. 
753;  56  R.  R.  527;  Yates  v.  Hoppe, 
9  C.  B.  541. 

(n)  Bechervaise  v.  Lewis,  L.  R.  7 
C.  P.  377.     See  ante,  p.  176. 

(o)  S.  28. 

(p)  JReynolds  v.  Wheeler,  10  C.  33. 
N.  S.  561;  Macdonald  v.  Whitfield, 
8  App.  Cas.  733.    Ante,  pp.  173,  184. 


(?)  S.  2. 

(r)  S.  29.  See  Eerdman  v.  Wheeler, 
[1902]  1  K.  B.  361. 

(s)  A  person  who  is  not  a  holder 
cannot  be  a  holder  in  due  course; 
Whistler  V.  Forster,  14  C.  B.  N.  S. 
248. 

(t)  As  to  ''  value,"  see  ante,  p.  187. 
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bill,  or  the  acceptance  thereof,  by  fraud,  duress,  or  force  and    Chap.  XII. 

fear,  or  other  unlawful  means,  or  for  an  illegal  consideration,  or  

when  he  negotiates  it  in  breach  of  faith,  or  under  such  circum- 
stances as  amount  to  a  fraud. 

(3.)  A  holder  (whether  for  value  or  not),  who  derives  his  title 
to  a  bill  through  a  holder  in  due  course,  and  who  is  not  himself 
a  party  to  any  fraud  or  illegality  affecting  it,  has  all  the  rights  of 
that  holder  in  due  course  as  regards  the  acceptor  and  all  parties 
to  the  bill  prior  to  that  holder. 

Every  holder  is  prima  facie  deemed  to  be  a  holder  in  due  course;   Pjesumption 
-^ —  ^  J     "■■■  ~"      01  good  laith. 

but  if  in  an  action  on  the  bill  it  is  admitted  or  proved  that  the 
acceptance,  issue,  or  negotiation  is  affected  with  fraud,  duress,  or 
force  and  fear,  or  illegality,  the  burden  of  proof  is  shifted,  unless 
and  until  the  holder  proves  that,  subsequent  to  the  alleged  fraud 
or  illegality,  value  has  been  given  in  good  faith  {u).  This  pro- 
vision does  not  shift  the  burden  of  proof  when  the  person  to  whom 
the  bill  was  originally  delivered  is  seeking  to  enforce  it  (x) . 

A  thing  is  deemed  to  be  done  in  good  faith  where  it  is  in  fact  Good  faith. 
done  honestly,  whether  it  is  done  negligently  or  not(y)., 

A  bill  is  "  negotiated  "  {z)  when  it  is  so^  transferred  from  one  Negotiation, 
pe^-son  to  another  as  to  make  the  trausfcrcc  the  "  holder  "  (a).  A 
bjll  payable  to  bearer  is  negotiated  by  delivery  (&),  and  a  biU. 
payable  to  order,  by  indorseraent  (;q)  of  the  holder  completed  by 
delivery  (g) .  If  the  holder  of  a  bill  payable  to  order  transfers 
for  value  without  indorsement,  the  transferee  acquires  such  title 
as  the  transferor  had  (^,),  and  also  a  right  to  have  the  indorse-  j 
ment  of  the  transferor  (ei) . 

A  person  who  is  under  an  obligation  to  indorse  a  bill  in  a  Indorsement, 
representative  capacity  may  indorse  it  in  such  terms  as  to  nega- 
tive personal  liability  (/). 

The  indorsement  must  be  written  on  the  bill  itself,  or  some- 
times on  an  "  allonge,"  that  is,  a  slip  of  paper  attached  to  the  bill, 
where  there  is  not  room  on  the  bill  for  all  the  indorsements  (g) . 

(m)   S.   30    (2).     Tatam  v.    Haslar,  (c)  That    is,    by    signature    of    the 

23  Q.  B.  D.  345.  holder   on   the    bill:    s.    32.      See   Re 

(x)  Talbot  V.   Von  Boris,  [1911]   1  Barrington,  2  Sch.  &  L.  112;  9  R.  R. 

K.  B.  854.  61;  Ex  p.  Yates,  2  De  G.  &  J.  191. 

iy)  S.  90.     See  ante,  p.  180.  {d)  Whistler  v.  Forster,  14  C.  B.  N. 

(2)  See  ante,  p.  179.  S.  248. 

(a)  S.  31.     See  Bay  v.  Lonr/hurst,  (e)  S.  31  (4).     See  Bay  v.  Long- 

62  L.  J.  Ch.  334.  hurst,  sup.    See  s.  58,  ante,  p.  184. 

(6)   "Delivery"  meana  transfer  of  (/)  S.  31  (5).     Sec  ss.  IG,  26,  ante, 

possession,  actual  or  constructive,  from  p.  192. 
one  person  to  another:  a.  2.  {g)  S.  32  (1). 
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Requisites  of 
indorsement. 


Conditional 
acceptance  or 
indorsement. 


Indorsement 
in  blank,  or 
special, 

or  restrictive. 


ment,  i.e.,  one  whlchpurports  to  transfer  part  only  of  the  amount 
payable,  or  to  transfer  to  two  or  more  indorsees  severally,  does 
not  operate  as  a  negotiation  of  the  bill  {h). 

Where  in  a  bill  payable  to  order  the  payee  or  indorsee  is 
wrongly  designated  or  his  name  is  misspelt,  he  may  indorse 
the  bill  as  therein  described,  adding,  if  he  think  fit,  his  proper 
signature  (i).  Where  a  bill  is  made  payable  to  the  order  of  a 
married  woman  thus,  "To  Mrs.  John  Jones  or  order,"  the 
generally  accepted  indorsement  is  (say),  "Martha  Jones,  wife 
of  John  Jones  "  (k). 

Indorsements  are  deemed  to  have  been  made  in  the  order  in 
which  they  appear  on  the  bill  until  the  contrary  is  proved  (/) . 

Although  the  drawing  of  a  bill  must  be  unconditional ,__the 
acceptance  may  be  conditional  (m),  as,  for  instance,  "payable  on 
delivery  of  bills  of  lading:"  so  an  indorsement  is  not  void  because 
it  purports  to  be  conditional,  but  the  condition  may  be  disregarded 
by  the  payer,  and  payment  to  the  indorsee  will  be  valid  whether 
the  condition  have  been  fulfilled  or  not  (n). 

An  indorsement  "in  blank"  specifies  no  indorsee,  and  the  bill 
is  payable  to  bearer;  a  "  special "  indorsement  specifies  the  person 
to  whom,  or  to  whose  order,  the  bill  is  payable  (o). 

The  indorsement  may  be  restrictive  (p),  i.e.,  it  may  prohibit 
the  further  negotiation  of  the  bill,  or  ni;iy  hv  uxpn^scd  lo  be  a 
mere  authority  to  deal  with  the  bill  as  thereby  directed,  and  not  a 
transfer  of  the  ownership  thereof,  as,  for  example,  if  the  bill  be 
indorsed  "Pay  D.  only,"  or  "Pay  D.  for  the  account  of  X.,"  or 
"  Pay  D.  or  order  for  collection."  A  restrictive  indorsement  gives 
the  indorsee  the  right  to  receive  payment  of  the  bill  and  to  sue 
any  party  thereto  whom  his  indorser  could  have  sued;  but  it 
gives  him  no  power  to  transfer  his  rights  as  indorsee  unless  it 
expressly  authorizes  him  so  to  do  (q) .  In  a  ease  of  this  nature  the 
indorsee  is  practically  the  agent  for  the  indorser  (r). 


(A)  S.  32  (2). 

(0  S.  32  (4). 

(k)  See  Chalmers  on  Bills  of  Ex- 
change, p.  120. 

(l)  S.  32  (5).  See  Macdonald  v. 
Whitfield,  8  App.  Cas.  733. 

{m)  S.   19   (2)   (a);   ante,  p.   188. 

(m)  S.  33.  This  was  not  the  law 
before  the  Act  of  1882;  see  Bobertson 
V.  Kensington,  4  Taunt.  30. 


(o)  S.  34  (1),  (2);  s.  32  (6).  See 
the  distinction  between  these  indorse- 
ments explained  in  Harmcr  v.  Steele, 
4  Ex.  1. 

iV-)  S.  32  (6).  . 

{(f)  S.  35.  Examples  of  restrictive 
indorsements  will  be  found  in  Ancher 
V.  Bank  of  England,  2  Doug.  637; 
Sigourney  v.  Lloyd,  8  B.  &  C.  622;  5 
Bing.  525;  32  R.  R.  504. 

(r)  Williams  v.  Shadbolt,  C.  k.  E. 
529. 
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A  negotiable  bill  continues  to  be  such  until  it  has  been  restric-    Chap.  XII. 

tively  indorsed,  or  discharged  by  payment  or  otherwise  (s) .     An  Negotiation 

overdue  bill,  however,   can  only  be  negotiated  subject    to    any  of  overdue 

defect  of  title  affecting  it  at   its    maturity,  and    the    transferee 

can  only  acquire  or  give  such  title  as  the  person  from  whom 

he  took  it  had  (t).     A  bill  paj'ablo  on  demand  is  overdue  when 

it  appears  on  the  face  of  it  to  have  been  in  circulation  for  an 

unreasonable  time  (u);  what  is  an  um'easonable  time  is  a  question 

of  fact  («).     Everj^  negotiation  is  presumed  to  have  been  effected 

before  the  bill  Avas  overdue,  unless  the  indorsement  is  dated  after 

maturity  (x). 

A   person   who    takes   a   dishonoured   bill,   not   overdue,   with  ^^  ^s- 
.  piTi  1         •  1-  IP  p   ,  •  ^      nonoiired  bill, 

notice  01  the  dishonour,  takes  it  subject  to  any  defect  oi  title 

attaching  at  the  time  of  dishonour;  but  the  rights  of  a  "  holder 

in  due  course  "  are  not  affected  (y). 

The  holder  may  sue  on  a  bill  in  his  own  name  (z) .     If  he  is  a  Rights  and 
holder  in  due  course,  he  holds  the  bill  free  from  any  defect  of  title  ^oJ^gr^  ° 
of  prior  parties,  and  may  enforce  payment  against  all  parties 
liable  on  the  bill  (a).    Where  his  title  is  defective,  if  he  negotiates 
to  a  holder  in  due  course,  that  holder  obtains  a  good  and  complete 
title,  and  if  he  obtains  payment  the  payer  is  discharged  (b). 

It  will  be  remembered  that  the  Larceny  Act,  1861  (c),  provid-  f*'^^'^H,?^„ 

- — —     -^  .      .  forged  bill. 

ing  for  the  revesting  of  stolen  property  on  the  conviction  of  the 

thief,  Joo.>  not  apply  to  negotiable  instruments;  and  that  a  forged 
signature  is  wholly  inoperative  (6^) . 

A  bill  is  discharged  (e) : —  Discharge  of 

(1)  by  payment  (/)  in  due    course    (that    is,    at    or    after 

(s)  S.  36  (1);   Callow  v.  Laivrence,  (a)  S.  38   (2). 

3  M.  &  S.  95;  15  E.  R.  423.  (b)  S.  38  (3). 

(0  S.  36  (2).     See  Holmes  v.  Kidd,  (c)  24  &  25  Vict.  e.  96,  s.  100,  ante, 

3  H.  &  N.  891;  Lloyd  v.  Howard,  15  p.  46;  see  Chichester  v.  Hill,  52  L.  J. 
Q.  B.  995.  Q.  B.  160. 

(m)    S.    36    (3).     See   London,   %c.  (d)  Ante,  p.  191. 

Bank  v.  Groome,  8  Q.  B.  D.  288.     As  (e)  I.e.,  all  rights  of  action  on  the 

to   bills   not  payable   on   demand,  see  bill  are  extinguished.  This  has  nothing 

8.  14,  ante,  p.  186.  to  do  with  the  question  whether  other 

(x)  S.  36  (4).    See  Lewis  v.  Parker,  rights  of  action  arising  out  of  the  bill 

4  A.  &  E.  838;  43  R.  R.  493;  i?o«<«sa«  transaction  still  exist;  Harmer  v. 
V.  Harrison,  1  M.  i:  W.  611;  46  R.  R.  Steele,  4  Ex.  1;  and  it  must  be  dis- 
420.  tinguished      from     discharge    of     the 

(y)  S.  36  (5).    See  Crossley  \.  Ham,  parties;    O'lCecffe  v.  Dunn,  6  Taunt. 

13  East,  498;  12  R.  R.  410.  315;   16  R.  R.  623. 

(z)  S.  38  (1).    See  Crouch  v.  Credit  (/)   "Payment"  is  not  a  technical 

Foncjcr,  L.  R.  8  Q.  B.  380.  word:     per     Maulc,    J.,    Maillard    v. 
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Chap. XII.  nialui'ity    to   (ho    holder    in    good    faith  and  without 

notice  ol'  defect  in  his  title)  hy  or  on  behalf  of  the 

drawee  or  acceptor  (g) : 

(2)  if  an  accommodation  bill,  when  paid  in  due  course  by 

the  jiarty  accommodated  {h): 

(3)  when  the  acceptor  is  the  holder  at  or  after  maturity  in 

his  own  right  (z) : 

(4)  -when  the  holder  at  or  after  maturity  unconditionally 

renounces  his  rights  against  the  acceptor;  but  such 
renunciation  must  be  in  writing^  unless  the  bill  is 
drli\('iv(l  up  to  (ho  acceptor  (/v) : 

(5)  where  it  is  intentionally  and  apparently  (I)  cjincelled  by 

the  holder  or  his  agent  (m) . 

by  alteration.  Also,  where  a  bill  or  acceptance  is  materially  altered  without 
the  assent  of  all  parties,  the  bill  is  discharged,  except  against  the 
party  who  made,  authorized,  or  assented  to  tho  altoration,  and 
subsequent  indorsers;  provided  that,  where  the  alteration  is  not 
apparent,  the  holder  in  due  course  may  avail  himself  of  the  bill 
as  if  it  had  not  been  altered,  and  may  enforce  payment  according 
to  its  original  tenor  (n).  Where  the  alteration  is  such  as  to  make 
a  fresh  stamp  requisite,  penalties  may  be  incurred,  and  a  person 
taking  the  bill  may  be  prevented  by  the  Stamp  Acts  from  recover- 
ing upon  it  (o). 

A  person  who  accepts  a  bill  in  such  a  form  as  to  facilitate  an 
alteration  in  the  amount  does  not  thereby  become  liable  to  pay  the 
altered  amount  to  a  holder  in  due  course  (p) . 

Bills  in  a  set.        Foreign  bills  are  often  drawn  in  duplicate  or  in  "a  set,"  each 


Argyle,  6  M.  &  Gr.  45.     It  may  be  (w)  S.  64;  but  see  as  to  supplying 

made  without  money.  material  omissions,  s.  20,  ante,  p.  189. 

{g)  Act  of  1882,  s.  59  (1).     As  to  For  instances  of  material  alterations, 

payment  by   drawer   or   indorser,   see  see  s.  64  (2),  and  notes  to  Master  v. 

6.59  (2).  Miller,  1  Sm.  L.  C.  800;   and  as  to 

(A)  S.  59  (3).  the  proviso,  see  Leeds  BanJc  v.  Walker, 

(0  S.  61.    See  Nash  v.  I)e  Freville,  11  Q.  B.  D.  84;  Scholfield  v.  Londes- 

[1900]  2  Q.  B.  72.  borough,  [1894]  2  Q.  B.  660;  Bank  of 

(Jc)  S.  62;  Ilarmer  v.  Steele,  4  Ex.  Montreal  v.  Exhibit  Co.,  11  Com.  Cas. 

1 ;  lie  George,  44  Ch.  D.  627 ;  Edwards  250. 

V.    Walters,    [1896]    2    Ch.    157;    lie  (o)  S.  97;   Stamp  Act,  1891   (54  & 

Dickinson,  101   L.  T.   27.     See  ante,  55  Vict.  c.  39),  s.  38,  as  amended  by  9 

p.  90.  Edw.  7,  c.  43,  s.  10. 

(J)  Leeds  Bank  v.  Walker,  11  Q.  B.  (j»)    Scholfield    v.     Londesborough, 

D.  84.  [1896]  A.  C.  514. 

{m)    S.    63. 
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part  of  the  set  being  numbered  and  referring  to  the  other  parts;    Chap.  XII. 
for  instance:  — 

Calcutta,  1   Jan.,   1887. 
£5,000. 

At  three  months  after  sight  pay  this  first  of  exchange 
(second  and  third  not  paid)  to  the  order  of  Mr.  John  Joaes  the 
sum  of  £5,000  sterling  vahie  in  account. 

B.    Brown  &  Co. 
To  R.  RoBiiXsox  &  Co. 

The  whole  of  the  parts  constitute  one  bill  (g),  and  therefore, 
when  one  part  of  the  set  is  duly  stamped,  the  others  are  exempt 
from  duty,  unless  issued  or  negotiated  separately  from  the  stamped 
part  (r) .  Where  the  holder  of  a  set  indorses  two  or  more  parts  to 
different  persons,  he  is  liable  on  every  such  part,  and  every 
subsequent  indorser  is  liable  on  the  part  he  has  himself  indorsed, 
as  if  the  parts  were  separate  bills  (s) .  Where  two  or  more  parts 
are  negotiated  to  different  holders  in  due  course,  the  holder  whose 
title  first  accrues  is,  as  between  such  holders,  deemed  the  true 
holder  of  the  bill;  but  this  does  not  affect  the  rights  of  a  person 
who  in  due  course  accepts  or  pays  the  part  first  presented  to 
him  (t) .  If  the  drawee  accepts  more  tha^  one  part,  and  his  accept- 
ances get  into  the  hands  of  different  holders  in  due  course,  he  will 
be  liable  on  each  part  as  on  a  separate  bill  {u) . 

If  la  bill  is  lost  before  it  is  overdue,  the  person  who  was  the  Lost  bills. 
holder  may  compel  the  drawer  to  give  him  another  bill  of  the  same 
tenor  upon  receiving  a  full  indemnity  against  all  claims  on  the 
lost  bill  {xj.  In  any  proce-cdings  upon  a  bill,  it  may  be  ordered 
that  the  loss  thereof  shall  not  be  set  up,  provided  that  a  satisfao- 
tory  indemnity  be  given  (y). 

"  Sometimes,"  says  Mr.  Justice  Byles  (z),  "  bills  drawn  in  England  Conflict  of 
are  payable  in  a  foreign  country,  and  bills  drawn  in  a  foreign  country  l«iw8. 
are  payable  in  England.  Sometimes  English  bills  circulate  abroad, 
and  foreign  bills  circulate  here:  and  frequently  suits  on  foreign  bills, 
or  bills  negotiated  abroad,  are  brought  in  English  Courts  of  Justice. 
The  laws  of  foreign  countries,  as  to  bills  of  exchange,  often  differ 
widely  from  the  law  of  England,  and  from  each  other.    But  natural 


(q)   Act  of  1882,  8.'  71.  (x)  S.  69.     See  Blnc/dc  v.  Pidding, 

(r)  The  Stamp  Act,  1891,  s.  39.              6  C.  B.  196;   Chamley  v.  Grundy,  14 

(«)  Act  of  1882,  8.  71   (2).  C.  B.  608;  see  Thairlwall  v.  G.  N.  li. 

(0  S.   71   (3).  Co.,  [1910]  2  K.  B.  509. 

(m)     S.     71     (4);     Holdsworth    v.  (y)  S.  70. 

Hunter,  10  B.   &  C.   449;    34  R,   R.           {z)   Byles  on  Bills,  380. 

479.  * 
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Chap  XII     justice,  iniitiuil  convouieiice,  and  the  practice  of  all  civilised  nations, 

l_^      "    i-cqiiiro   that  contract'^,  wherever  enforced,  shnnM  bo  reg-idatcd  and 

interpreted  according  lo  the  laws  with  ivInciK.'  i..  which  tlioy_w:ere 
made;  otherwise  the  rig-hls  and  liabilities  of  parti(>s  would  entirely 
depend  on  the  law  of  the  country  where  the  remedy  might  happen  to 
be  soin'-ht.  Such  a  state  of  things  would  introduce  uncertainty  and 
confusion  infinitely  greater  tlian  arises  from  that  measure  of  respect 
and  funut\  which  every  tribunal  now  sliows  to  the  law  of  foreign 
nations.  ' 

Therefore,  the  Bills  of  Exchange  Act,  1882,  provides  that 
where  a  bill  drawn  in  one  country  is  negotiated,  accepted,  or 
payable  in  another,  the  rights,  duties,  and  liabilities  oL'  the  parties 
thereto  are  determined  generally  by  the  law  of  the  pliu;'  in  which 
the  contract  was  made,  or  the  act  was  done  or  to  bo  doui'  \^aj: 
provided  that,  where  an  inland  bill  has  been  indorsed  in  a  foreign 
country,  the  indorsement,  as  regards  the  payer,  is  to  be  inter- 
preted by  the  law^  of  this  country  {b).  The  validity  as  regards 
requisites  in  form  is  determined  by  the  law  of  the  place  of  issue; 
as  regards  requisites  in  form  of  the  supervening  contracts,  as 
acceptance  or  indorsement,  by  the  law  of  the  place  where  such 
contract  was  made  (c) . 


^ 


Cheques. 


Cheques.  The  Bills  of  Exchange  Act,  1882,  also  deals  with  cheques,  and 

generally  reproduces  with  slight  additions  the  Crossed  Cheques 
Act,  1876  (d).  A  clieque  is  defined  to  bo  "  a_bill  of  exchange 
drawn  on  a  banker  payable  on  demand  ";  and  generally  the  pro- 
visions  of  thic  Act  applicable  to  a  bill  of  exchange  payable  on 
d<_'iiian(l   iippl}'    '"   ;t    vhi'ijiu'    r,. 

A  bill  of  exchange  is  an  "  unconditional "  order  to  pay  (/),  and 
therefore  a  cheque  with  a  condition  attached,  for  instance,  that 
the  payee  shall  sign  a  form  of  receipt  attached  to  the  cheque,  is 
not  a  "  cheque  "  within  the  meaning  of  the  Act  (g).    The  Revenue 

(a)   S.    72.     See  Alcock  v.   Smith,  (d)  39  &  40  Vict.  c.  81;   repealed 

£1892]     1     Ch.     238;     Embericos     v.  by  s,  96  of  the  Act  of  1882. 

Anglo-Austrian   Bk.,   [1904]    2   K.  B.  (e)    S.    73;    M'Lean    v.    Clydesdale 

870.  Banking  Co.,  9  App.  Gas.  95. 

(6)  S.  72  (2).  (/)    Ante,  p.    186. 

(c)  S.  72.    See  Home  v.  Rouquette,  (g)   See  Bavins  v.  Zand.   4'  '^-    ^^'^• 

3  Q.  B.  D.  514;  lie  Marseilles  Co.,  30  Bank,  [1900]  1  Q.  B.  270,  272,  n.;  and 

Ch.  D.  598.     See  Chalmers,  4th  edit.,  Thairlwall  v.  G.  N.  H.  Co.,  [1910]  2 

Intro.,  p.  xl.  K.  B.  509. 
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Act,  1883  (^),  however,  extends  the  provisions  of  sects.  76 — 82    Chap. XII. 
of  the  Act  of  ,1882  to  any  document  issued  by  a  customer  of  a 
banker  and  intended  to  enable  any  person  to  obtain  payment 
from  the  backer  of  .the  sum  named  therein  as  if  it  were  a  cheque, 
but  not  so  as  to  make  it  a  negotiable  instrument  (i) . 

Subieot  to  the  permitted  excuses  for  delay  or  non-presentment  Presentment 

''  ^  .  ,    V  ioT  payment. 

for  payment  (;'),  the  Act  provides  (fc):  — 

(1.)  Where  a  cheque  is  not  j^resented  for  payment  within  a 
reasonable  time  of  its  issue,  and  the  drawer  or  the  person  on 
whose  account  it  is  drawn  had  the  right  at  the  time  of  such 
presentment  as  between  him  and  the  banker  to  have  the  cheque 
paid  and  suffers  actual  damage  •  through  the  delay,  he  is  dis- 
charged to  the  extent  of  such  damage,  that  is  to  say,  to  the  extent 
to  which  such  drawer  or  person  is  a  creditor  of  such  banker  to  a 
larger  amount  than  he  would  have  been  had  such  cheque  been 
paid. 

(2.)  In  determining  what  is  a  reasonable  time  regard  shall  be 
had  to  the  nature  of  the  instrument,  the  usage  of  trade  and  of 
bankers,  and  the  facts  of  the  particular  case. 

(3.)  The  holder  of  such  cheque  as  to  which  such  drawer  or 
person  is  discharged  shall  be  a  creditor,  in  lieu  of  such  drawer  or 
person,  of  such  banker  to  the  extent  of  such  discharge,  and 
entitled  to  recover  the  amount  from  him. 

This  section  effected  a  change  in  the  law:  — 

"  It  was  introduced  to  mitigate  the  rigour  of  the  common  law  rule.  \ 
At  common  law  the  mere  omission  to  present  a  cheque  for  payment  \ 
did  not  discharge  the  drawer,  until  at  any  rate  six  years  had  elapsed, 
and  in  this  respect  the  common  law  appears  to  be  unaltered.     But 
if  a  cheque  was  not  presented  witliin  a  reasonable  time,  as  defined  by 
the  cases,  and  the  drawer  suffered  actual  damage  by  the  delay,  e.g., 
by  the  failure  of  the  bank,  the  drawer  was  absolutely  discharged, 
even  though  ultimately  the  bank  might  pay  (say)  fifteen  shillings  in    I 
the  pound  "  (Z). 

The  relation  of  banker  jand  customer  is  that  of  debtor  and  Banker's 
creditor;  the  customer  is  the  creditor,  and  has  a  right  to  draw  authority 
cheques  on  the  banker  to  the  extent  of  the  amount  for  which  he  is 
creditor.    If  the  banker,  having  sufficient  funds  of  the  customer  in 
his  hands,  dishonours  his  customer's  cheque,  he  is  liable  to  him  in 
an  action  (m).     If   tho  bank  have  several  branches,  a  customer 

(A)  46  k  47  Vict.  c.  55,  s.  17.  (0  Chalmers  on  Bills  of  Exchange, 

ft)  See  note  (f/),  previous  page.  p.  275. 

(/)    S.   4G,  ante,  p.    194.  (w)   See  Fletninr/  v.   Bank  of  New 

(A)   S.   74.  Zealand,  [1900]  A.  C.  577. 

G.P.P.  14 
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Chap.  XII. 


determina- 
tion of. 


Crossed 
cheques , 

general ; 


special. 


Crossing  by 
drawer,  or 
after  issue  : 


having  an  account  at  one  branch  is  not  generally  entitled  to  draw 
on  another  branch  (w). 

A  banker's  duty  and  authority  to  pay  his  customer's  cheque  are 
determined  by  countermand  of  payment  (o),  or  by  notice  of  his 
customer's  dctith"(p)  or  lunacy  (pp);  if  a  receiving  order  is  made 
against  the  customer,  or  the  banker  has  notice  of  an  available  act 
o!  bankruptcy  committed  by  him,  the  banker  can  refuse  to  pay  his 

(•llr(|ll    '<      Ij     . 

A  cliequc  taken  in  payment  remains  the  property  of  the  payee 
so  long  as  it  remains  unpaid.  When  paid  the  banker  is  entitled 
to  keep  it  as  a  voucher  till  his  account  is  settled;  after  that  the 
drawer  is  entitled  to  it  as  a  voucher  between  him  and  the  payee  (r) . 

A  clieque  is  crossed  generally  by  the  addition  across  its  face  of 
the  words  "and  company,"  or  any  abbreviation  thereof,  between 
two  parallel  transverse  lines,  cither  with  or  without  the  words 
"not  negotiable"  ;  or  of  such  lines  simply,  either  with  or  without 
the  words  "not  negotiable"  (s). 

It  is  crossed  specially  by  the  addition  across  its  face  of  the  name 
of  a  banker,  either  with  or  without  the  words  "  not  negotiable  "  (0- 

As  to  crossing,  the  Act  of  1882  provides  (w):  — 

(1.)  A  cheque  may  be  crossed  generally  or  specially  by  the 
drawer. 

(2.)  Where  a  cheque  is  uncrossed,  the  holder  may  cross  it 
generally  or  specially  (x) . 

(3.)  Where  a  cheque  is  crossed  generally,  the  holder  may  cross 
it  specially  (y). 

(4.)  Where  a  cheque  is  crossed  generally  or  specially,  the 
holder  may  add  the  words  "not  negotiable." 

(5.)  Where  a  cheque  is  crossed  specially,  the  banker  to  whom 
it  is  crossed  may  again  cross  it  specially  to  another  banker  for 
collection. 

(6.)  Where  an  uncrossed  cheque,  or  a  cheque  crossed  gener- 
ally, is  sent  to  a  banker  for  collection,  he  may  cross  it  specially 
to  himself. 


material  part 
of  cheque. 


Tlie  crossing  is  a  material  part  of  the  cheque  and  may  not 

(m)  Chalmers,  p.  280.    As  to  branch  Counties  Bh.,  [1911]  2  K.  B.  1088. 

banks,  see  Prince  v.  Oriental  Bank,  3  (r)    Charles  v.    Blachwell,  2   C.    P. 

App.  Cas.  325.  D.  162. 

(fO  S.  75.     Cohen  v.  Hale,  3  Q.  B.  (s)  S.  76  (1). 

D.  371.  (0  S.  76  (2). 

(;;)  S.  75.    Bogerson  v.  Ladbroke,  1  (m)  S.  77. 

Bing.  93.  (a;)  See  Capital  ^  Counties  BanJc  v. 

(pp)  See  Yonf/e  v.  Toynbee,  [1910J  Gordon,  [1903]  A.  C.  240. 

1  K.  B.  215.  (y)   Akrokcrri  .  .  .  Ld.  v.   Economic 

{q)    See    McCarthy    v.     Capital    i-  Bank,  [1904]   2  K.  B.  465. 
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lawfully   be  obliterated,  or,  except  as  authorized  by  the  Act,  be    Chap.  XII. 

added  to  or  altered  (z) . 

A  banker  on  Avhom  a  cheque  is  drawn  who  pays  it,  if  crossed  Duties  and 

genei-ally,   otherwise  than  to  a  banker,   or,  if  crossed  specially,  banker  as  to 

otherwise  than  to  the  banker  to  wdiom  it  is  crossed,  is  liable  to  the  crossed 

•  •  cheque, 

true  owner  of  the  cheque  for  any  loss  he  may  sustain  oiwing  to  the 

cheque  having  been  so  paid  (a).     But  if  the  cheque  is  apparently 

not  crossed,  or  an  obliteration  or  alteration  of  the  crossing  is  not 

apparent,  the  banker  who  pays  in  good  faith  without  negligence 

is  protected  (a). 

Where  a  banker  on  whom  a  cheque  is  drawn  pays  it,  if  crossed  Protection  to 
generally,  to  a  banker,  or,  if  crossed  specially,  to  the  banker  to  drawer, 
whom  it  is  crossed,  in  good  faith  and  without  negligence,  such 
banker,  and,  if  the  cheque  has  come  to  the  hands  of  the  payee,  the 
■drawer,  have  the  same  rights  and  are  in  the  same  position  as  if 
payment  had  been  made  to  the  true  owner  of  the  cheque  (&). 

Where  a  person  takes  a  crossed  cheque  "not  negotiable,"  ho  Cheque 
neither  has,  nor  can  give,  a  better  title  to  it  than  that  which  the  negotiable;" 
person  from  whom  he  took  it  had  (c).    Therefore,  if  such  a  cheque 
be  stolen  and  afterwards  be  cashed  by  (say)  a  tradesman  in  good 
faith,  he  does  not  get,  and  cannot  give,  a  better  title  to  it  than  the 
thief. 

Where  a  banker  in  good  faith  and  without  negligence  (d)  ro-  Protection  to 
ceives  payment  for  a  customer  (e)  of  a  cheque  crossed  generally  banker, 
or  specially  to  himself,  and  the  customer  has  either  no  title  or  a 
defective  title  to  it,  the  banker  is  not  liable  to  the  true  owner  by 
reason  only  of  having  received  such  payment  (/).  A  banker  who 
took  a  crossed  cheque  from  a  customer  and  at  once  credited  liim 
with  the  amount  before  it  was  paid  by  the  bank  upon  which  it  was 
(h'awn,  and  then  received  payment  of  the  cheque,  was  not  pro- 
tected by  the  above  provision,  because  he  did  not  receive  payment 
for  the  customer  but  for  himself  ((7);   but  now,  by  the  Bills  of 


(z)  S.  78.  (e)  G.  W.  R.  Co.  v.  Lond.  #  County 

(a)  S.  79.  Bank,  [1901]  A.  C.  414. 

(6)  S.  80.  (/)  S.  82.    See  Kleinwort  v.  Comp- 

(c)  S.  81.  As  to  the  conditions  toir  National,  [1894]  2  Q.  B.  157; 
necessary  to  make  a  cheque  not  negoti-  Lacave  v.  Credit  Lyonnais,  [1897]  1 
able,  SCO  National  Bank  v.  Silke,  Q.  B.  148;  Clarke  v.  London  Bank, 
[1891]  1  Q.  B.  435.  Id.  552;   Akrokcrri .  .  .  Ld.  v.  Econo- 

(d)  JIannan'a  Co.  v.  Arrnslrong,  5  mic  Bank,  [1904]  2  K.  B.  465. 
Oom.  Cas.  188.  (r/)    Capital     ^-     Counties    Bank    v. 

Gordon,  [1903]  A.  C.  240. 

14  (2) 
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Chap.  XII.  Exrhaiigo  (Crossed  Cheques)  Act,  190G,  it  is  declared  that  in 
sucli  a  case  the  hanker  does  receive  payment  for  the  customer 
within  the  meaning-  of  s.  82  {k). 

A  hankei  who  in  good  faith  pays  liis  customer's  genuine  cheques 
hehl  uiuh'r  a  forged  or  unaulhoi'ized  indorsement,  is  deemed  to 
have  i)aid  it  in  due  course,  and  is  entitkHl  to  debit  his  customer 
with  the  amount  (i) . 


Forged 
indorsement 


Promissory 
notes. 


Promissory  Notes. 

Besideii  cheques,  the  Bills  of  Exchange  Act,  1882,  also  deals 
with  promissory  notes. 

The  following  is  a  form  of  promissory  note:  — 


£100. 


London,  l.st  April,  1887. 


Two  months   after  date  I  promise  to  pay  to  Mr.   John 
Jones  or  order  one  hundred  pounds  for  value  received. 

Benjamin  Brown. 

"At  connnon  law,"  says  Mr.  Justice  Byles  (/c),  "no  note  of  hand 
was  transferable;  and  before  the  stat.  3  &  4  Annej,.c.,.^  (Z),  it  was  the 
opinion  of  Lord  Holt  and  nearly  all  the  jiI3ges,  that  )ao  action  could 
be  maintained,  even  by  the  payee,  on  a  promissory  note  as  an  instru- 
ment, but  that  it  was  only  evidence  of  a  debt.  That  i^tutefirst  made 
gromisspry^  notes  assignable  and  indgrsable ,  like  bills  of  excliange, 
and  enabled  the  holder  to  brin^his  action  on  the  note  itself." 


Definition. 


Inlander 
foreign. 


By  the  Act  of  1882,  a  promissory  note  is  defined  to  be  "an 
unconditional  promise  in  writing  made  by  one  j)crson  to  another 
signed  by  the  maker,  engaging  to  pay,  on  demand  or  at  a  fixed  or 
determinable  future  time,  a  sum  ccitain  in  mom  v  to,  or  to  the 
order  of,  a  specified  person  or  to  bearer  "'  {»h). 

If  drawn  payable  to  the  maker's  order,  it  is  not  a  note  within 
this  section  until  indorsed  by  him  (n) .  It  may  contain  also  a 
pledge  of  collateral  security  with  authority  to  sell  or  dispose 
thereof (o). 

An  inland  note  is  one  which  is,  or  on  the  face  of  it  purports  to 


(A)  6  Edw.  7,  c.  17. 

(0  16  &  17  Vict.  c.  59,  s.  19,  re- 
produced by  s.  60  of  the  Act  of  1882, 
a )ite,  j>.  Idl;  see  Charles  \.  BlackivvU, 
2  C.  P.  D.  156;  Capital  ^  Counties 
Bank  v.  Gordon,  sup. 

(k)  Byles  on  Bills,  7. 


(0  Repealed  by  45  &  46  Vict.  c.  61. 

(«0  S.  83  (1).  See  Kirkwood  v. 
Carroll,  [1903]  1  K.  B.  531. 

(«)  S.  83  (2).  See  Good  v.  Walker, 
61  L.  J.  Q.  B.  736. 

(o)  S.  83  (3). 
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be,  both  made  and  payable  within  the  British  Isles;   any  other    Chap.  XII. 
note  is  a  foreign  note  (p) . 

Like   a   bill    of    exchange,  which  is  incomplete  and  revocable  Delivery 
until  delivery  (q),  a  note  is  inchoate  only  and  incomplete  until  necessary, 
delivery,  actual  or  coiistructive,  to  the  payee  or  bearer  (r). 

But,  unlike  a  bill  of  exchange,  it  may  be  made  by  two  or  more  joint  and 
makers  liable  jointly,  or  jointly  and  severally,'  according  to  its  several, 
tenor  (s).     Where  it  runs  "I  promise  to  pay,"  but  is  signed  by 
two  or  more,  it  is  deemed  their  joint  and  several  note  (t).     Con- 
versely, where  it  runs  "  we  promise  to  pay,"  it  is  a  joint  note 
only. 

Where  a  note  payable  on  demand  has  been  indorsed,  it  nuist  Presentment 
be  presented  for  payment  within  a  reasonable  time  of  indorsement,  **^^  payment. 
or  the  indorser  will  be  discharged  (u).  For  determining  what  is 
reasonable  time,  regard  must  be  had  to  the  nature  of  the  instru- 
ment, the  usage  of  trade,  and  the  facts  of  the  particular  case  (x); 
but,  unlike  a  bill  of  exchange,  the  note  is  not  to  be  deemed  over- 
due, so  as  to  affect  the  holder  with  defects  of  title  of  which  he 
had  no  notice,  because  a  reasonable  time  for  presenting  it  for  pay- 
ment has  elapsed  since  its  issue  (y) . 

Where  a  note  is  in  the  body  of  it  made  payable  at  a  particular 
place,  presentment  of  it  at  that  place  for  payment  must  be  made 
to  render  the  maker  or  indorser  liable;  but  otherwise  presentment 
for  payment  is  not  necessary  to  render  the  maker  liable  (z) .  But 
presentment  for  payment  is  always  necessary  to  render  an  indorser 
liable  (a).  Where  a  place  of  payment  is  indicated  by  way  of 
memorandum  only,  presentment  to  the  maker  elsewhere,  if  suffi- 
cient in  other  respects,  will  suffice  to  render  the  indorser  liable(6). 

Tli)0  maker  of  a  note  engages  that  he  will  pay  according  to'  Liability  of 
its  tenor  ;    and  he  is  precluded  from  denying  to  a  holder  in  due 
course   the   existence   of    the   payee   and    his    then    capacity    to 
indorse,  {c) . 

Subject  as  above,  the  provisions  of  the  Act  relating  to  bills  of  Application 

of  provisions 

— ■ ■  as  to  bills  of 

(p)  S.  83  (4).  •     (x)  S.  86  (2).     Sec  s.  45  (2),  avtr,  exchange. 

(7)  S.  21,  ante,  p.   189.  p.  195. 

(r)  S.  84.  fy)  S.  86  (3).     See  s.  36  (3),  (rule, 

(8)  S.  85  (1).  p.  205. 

(t)  S.  85  (2).  (~)  S.  87  (1). 

(w)   S.  86   (1).     See    a.    10,    ante,  («)  S.  87  (2).     See  ss.  45  and  46, 

p.   186,  as  to  when  it  is  payable  on       ante,  p.  194. 
demand.  (b)  S.  87  (3). 

(o)  S.  88. 
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Chap.  XII.  exchange,  apply,  with  the  necessary  modilications  (t?),  to  promis- 
sor}--  notes,  except  the  p^o^dsions  relating  to  (1)  presentment  for 
acceptance,  (2)  acceptance,  (3)  acceptance  supra  protest,  and 
(4)  bills  in  a  set  (e).  Where  a  foreign  note  is  dishonoured,  pro- 
test is  unnecessary  (e) . 

In  applying  the  provisions  applicable,  the  maker  of  the  note 
corresponds  with  the  acceptor  of  a  bill,  and  the  first  indorser  with 
the  drawer  of  an  accepted  bill  payable  to  drawer's  order  (/). 

An  "I  ( )  I  is  an  acknowledgment  of  debt  merely,  and  does 
not_a mount,  lo  a.  promissory  note.     The  following  is  a  form:  — 

,,  J  Q  ^^ ,,  LoNDOx,  1st  April,  1887. 

Mr.  Jonx  JoxES, 

I  O  U  £100.  Bexj.vmix  Brown. 

It  is  evidence  only  of  a  debt  due,  and  therefore  does  not  require 
a  stamp;  but  if  it  contains  words  converting  it  into  a  promissory 
note,  for  instance,  amounting  to  an  agreement  to  pay  on  a  given 
day,  it  must  bo  stamped  as  such  {g). 


Securities  for  Bills  of  Exchange  {h). 

If  goods  are  sold  to  be  paid  for  by  bills  drawn  by  the  seller  on 
and  accepted  by  the  buyer,  and  the  buyer  fails,  or  dishonours  the 
bill,  the  lieu  of  the  seller  as  unpaid  vendor  (^)  revives  in  the 
absence  of  special  contract,  if  he  has  retained  the  goods  or  can 
stop  them  in  transitu  (k) . 

Where  the  drawer  of  a  bill  remits  goods  or  securities  to  the 
di-awoe  as  cover  and  the  latter  fails,  so  that  the  former  has  to 
take  up  the  bill,  he  is  entitled  to  the  return  of  any  of  the  goods  or 
securities  remaining  in  specie  in  the  hands  of  the  drawee  (l).  If 
the  drawee  accepts,  he  acquires  (m),  but  if  he  does  not  accept, 
ho  does  not  acquire  (w),  a  lien  on  the  cover;  and  if  he  fails  during 
the  currency  of  the  bill,  or  does  not  pay  it  at  maturity,  he  loses 
any  lien  on  the  cover  (o). 

(d)  Leeds  Bank  v.  Walker,  11  Q.  B.       remarks  are  abbreviated. 
D.  84.  (i)    Ante,   p.    63. 

(e)  S.  89  (1),  (3),  (4).  (k)  Ante,  p.  64. 

(/)  S.  89   (2).  (I)  Ex  p.  Broad,  13  Q.  B.  D.  740. 

{g)  See  Byles  on  Bills,  Chap.  iv.  (w»)    Shepherd  v.    Harrison,   L.    K. 

(/»)   This  subject  is   fully  discussed  5  H.  L.  116. 
in    Chalmers  on    Bills  of    Exchange,  («)   Re  Pavy's  Co.,  1   Ch.   D.   631. 

328  et  seq.,  from  which  the  following  (rj)  Ex  p.  Gomez,  10  Ch.  639. 
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If  a  bill  be  drawn  on  or  acoepted  by  a  person  who  has  in  hi^   Chap.  XII. 
hands  funds  of  the  drawer,  or  who  is  indebted  to  the  drawer  in  a 
sum  sufficient  to  meet  it,  the  bill  does  not  operate  as  an  assignment 
of  the  funds  or  debt  to  the  drawee  (p) ;  but  such  assignment  can 
be  effected  by  a  collateral  agreement  (g) . 

Where  a  bill  is  on  the  face  of  it  expressed  to  be  drawn  against 
specified  cover,  the  holder  acquires  no  charge  on  the  cover  if  the 
bill  be  dishonoured  (r) ;  but  such  charge  can  be  created  by  express 
agreement.  This  rule  is  subject  to  the  exception  that  where  the 
estates  of  two  insolvent  parties,  both  liable  in  respect  of  a  bill  to 
the  holder,  are  being  administered  by  the  Court,  and  one  of  these 
parties  holds  cover  belonging  to  the  other  of  them,  the  holder  is 
entitled  to  have  the  cover  applied  in  payment  of  the  bill  if  that 
cover  remains  unrealized  at  the  time  of  the  failure  of  the  party 
holding  it  (s) . 

Where  a  bill  accepted  for  value  is  dishonoured  and  the  drawer 
or  an  indorser  has  to  pay  it,  he  is  entitled  to  the  benefit  of  any 
securities  which  were  deposited  by  the  acceptor  with  the  holder 
to  secure  the  payment  of  the  bill,  and  which  the  holder  had  in 
his  possession  at  the  time  of  the  dishonour  of  the  bill.  The  right 
is  not  dependent  on  express  contract,  but  arises  from  the  right  of 
indemnity  which  the  indorser  paying  the  debt  (who  is  a  mere 
surety  for  the  acceptor)  has  to  be  indemnified  by  the  latter  {fj. 

Where  an  accommodation  party  is  compelled  to  pay  a  bill,  he 
is  entitled  to  the  benefit  of  any  securities  deposited  by  the  person 
accommodated  with  the  holder  as  security  for  the  payment  of  the 
bill(w). 

Bank  ^ otes^Bmnd,end  ^yar rants— Exchequer  Bills. 

Bank  notes  are  promissory  notes  and  tlieref  ore  negotiable  {x) ;  Bank  notes. 
but   their   issue   is   subject   to  certain   restrictions,    ha\dng   for 


(p)    Bills  of   Exchange   Act,   1882,  See  per  Lord  Selborne,  C,  in  Royal 

8.  53;    Shand  v.  Bu  Bulsson,  18  Eq.  Bank  of  Scotland  v .  Coinmercial  Bank 

283.  of  Scotland,  7  App.  Cas.  381. 

{q)  Thomson  v.  Simpson,  5  Cli.  659.  (0  Duncan  v.  N.  #  *S'.  Wales  Bank, 

(r)    Banner   v.    Johnston,   L.    E.    5  6  App.  Cas.  1.     Ante,  p.  176  et  seq. 

H.  L.  157.  (")   Jiechervaise  v.  Lewis,  L.  R.   7 

(«)  Ex  p.  Waring,  19  Ves.  345;   13  C.  P.  372.     Ante,  p.  201. 

R.  R.  217;    Bowles  v.  Ilarr/reavcs,  3  (a;)  Miller  v.  Race,  1  Burr.  452;    1 

De  G.  M.  &;  G.  430;  Re  Mellor,  12  Ch.  Sm.  L.  C.  463. 
D.  925;  Exp.  Lever,  14  Q.  B.  D.  611. 
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Chap.  XII.  their  object  the  protection  of  the  monopoly  of  the  Bank  of 
England  {y) .  ' 

Dividend  "Dividend  warrants,"  i.e.,  warrants  issued  by  the  Bank  of 

wammte.  England  for  tho  payment  of  dividends  on  government  stock,  arc 
to  be  "deemed  to  be  cheques  within  the  meaning  of  the  Bills 
of  Exchange  Act,  1882"  {z)\  and  tho  provisions  of  that  Act  as 
to  crossed  cheques  apply  to  dividend  warrants  (a) ;  but  that  Act 
is  not  to  affect  the  validity  of  any  usage  relating  to  dividend 
warrants  or  the  indorsement  thereof  (b). 

bms^^"'^'"  Exchequer  bills  are  negotiable  instruments  (c) . 


(?/)  7  &  8  Vict.  c.  32;  17  &  18  Vict.  (c)  WooJcey  v.  Pole,  4  B.  &  Aid.  1 ; 

c.  83    s.  11.  22  R.K.  594;  Brandao  v.  Barnett,  12 

(z)  National  Debt  Conversion  Act,  CI.  &  F.  787.    The  issue  of  exchequer 

1888  (51  Vict.  0.  2),  s.  30  (5).  bills   is   regulated   by   29   &   30   Vict. 

(a)  s.  95.  c.  25,  40  &  41  Vict.  c.  2,  and  52  &  53 

(6)  S.  97   (3)   (d).  Vict.  c.  6. 
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CHAPTER  XIII. 

TRADE  MARKS  AND  TRADE  NAMES. 

The  right  to  the  exclusive  use  of  a  particular  mark  or  name  for  Chap.  XIII. 
purposes  of  trade  rests  on  the  fundamental  rule  "  that  one  man  principles, 
has  no  right  to  put  off  his  goods  for  sale  as  the  goods  of  a  rival 
trader,  and  he  cannot,  therefore,  be  allowed  to  use  names,  marks, 
letters,  or  other  indicia  by  which  he  may  induce  purchasers  to 
believe  that  the  goods  which  he  is  selling  are  the  manufacture  of 
another  person.  A  man  may  m^rk  his  own  manufacture  (or  goods 
sold  by  him)  either  by  his  name,  or  by  using  for  the  purpose  any 
symbol  or  emblem,  however  unmeaning  in  itself;  and,  if  such 
symbol  or  emblem  comes,  by  use,  to  be  recognized  in  trade  as  the 
mark  of  the  goods  of  a  particular  person,  no  other  trader  has  a 
right  to  stamp  it  upon  his  goods  of  a  similar  description"  (a). 
That  is  to  say,  no  man  is  entitled  to  represent  his  goods  as  being 
the  goods  of  another  man  (6). 

If  A.  uses  on  his  goods  a  mark  already  used  by  B.  on  goods 
of  the  same  description,  A.  substantially  represents  the  goods  to 
be  the  manufacture  of  B.,  and  so  he  deprives,  or  may  deprive,  B. 
of  the  profit  which  B.  might  have  made  by  the  sale  of  the  goods 
which,  ex  hypothesi,  the  purchaser  intended  to  buy  from  B.  (c). 
A  man  has  no  right  thus  to  appropriate  the  benefit  of  another's 
reputation.  The  principle  is  that,  if  by  any  mark,  or  words,  or 
form  of  doing  up  things  (d),  goods  are  recognized  in  the  trade  as 
the  goods  of  a  particular  person,  the  Court  will  protect  him,  that 
is  to  say,  will  restrain  anyone  from  using  the  same  mark  or  words, 

(a)   Per  Lord  Kingsdown,  Leather  C.  217. 
Cloth  Co.  V.  American  Leather  Cloth  (d)  The  "  get  up  "  of  the  goods,  as 

Co.,  11  H.  L.  C.  538;   Iteddaivay  v.  in  Siegert  v.  Findlater,  7  Ch.  D.  801; 

Banham,  [1896]  A.  C.  199,  209.  Lever  v.  Goodwin,  36  Ch.  D.  1;   IHr- 

(i)  Per  James,  L.J.,  Singer  Co.  v.  mingham  Co.  v.  Powell,  [1897]  A.  C. 

Loog,  18  Ch.  D.  412.  710;   Edge  ^-  Sons  v.  Niccolla  ^  Sons, 

(c)  Seixo  V.  Provezende,  1  Ch.  192;  [1911]  A.  C.  693;  see  Kerly,  T.  M., 

Montgomery  v.  Thompson,  [1891]  A.  488,   519. 
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Chap.  XIII.  or  form  ol"  doiii^^  up  {e),  so  as  to  pass  off  the  goods  of  the  latter 
as  the  goods  of  the  former  (/). 

A  trade  mark  has  been  defined  as  follows  (g):  — 


What  is  a 

"Trade 

Mark." 


Trade  mark 

denotes 
producer. 


Descriptive 
words. 


"A  trade  mark  means  the  mark  under  which  a  particular  indi- 
vidual trades,  and  which  indicates  the  goods  to  be  his  goods— either 
goods  manufactured  by  him,  or  goods  selected  by  him  (h),  or  goods 
which,  in  some  way  or  other,  pass  through  his  hands  in  the  course  of 
trade.  It  is  a  mode  of  designating  goods  as  being  goods  which  have 
been,  in  some  way  or  other,  dealt  with  by  A.  B.,  the  person  who  owns 
the  trade  mark." 

And  again,  by  the  Trade  Marks  Act,  1905,  as  (i):  — 

"  A  mark  used,  or  proposed  to  be  u.sed,  upon,  or  in  connection  with, 
goods  for  the  purpose  of  indicating  that  they  are  the  goods  of  the 
proprietor  of  such  trade  mark  by  virtue  of  manufacture,  selection, 
certification,  dealing  with,  or  offering  for  sale." 

Using  the  word  "producer"  to  mean  the  person  who  has  made, 
or  selected,  or  otherwise  dealt  with  the  goods,  it  may  be  observed 
that  a  trade  mark  denotes  the  producer  and  not  the  thing  pro- 
duced; that  is  to  say,  it  distinguishes  the  goods  from  other  goods 
of  the  same  description  produced  by  other  persons:  for  the  article 
to  which  it  is  applied  may  be  one  which  all  the  Avorld  can  and  may 
lawfully  make  and  sell.  And  herein  a  trade  mark  differs  from  a 
mere  descriptive  trade  name  ;  for  a  name  may  denote  cither  the 
maker  of  the  particular  article  in  question  or  the  nature  of  the? 
article,  by  whomsoever  made,  that  is,  it  may  be  merely  an  adver- 
tisement of  the  character  and  quality  of  the  article  (/<:) . 

Therefore  words  in  common  use,  merely  descriptive  of  articles 
of  a  given  kind,  cannot  be  made  trade  marks;  nor  can  words 
which  simply  define  the  nature,  kind,  or  quality  of  the  article  (I). 


(e)  Watertnan  v.  Ay  res,  39  Ch.  D. 
36. 

(/)  Re  Van  Duzer,  34  Ch.  D.  636. 

{g)  lie  Aitstralian  Wine  Importers, 
41  Ch.  D.  278,  280,  per  Kay,  J. 

(/i)  As  to  selectors,  see  Ilirsch  v. 
Jonas,  3  Ch.  D.  584,  586;  Robinson 
V.  Finlay,  9  Ch.  D.  487;  Re  Wood's 
T.  M.,  32  Ch.  D.  262,  per  Fry,  L.J. 
As  to  importers,  see  Re  Apollinaris 
Co.,  [1891]  2  Ch.  226,  per  Fry,  L.J. 
The     trade    mark     of     the     producer 


cannot  be  registered  as  the  trade  mark 
of  an  importer,  unless  he  has  a  mono- 
poly of  the  whole  of  the  producer's 
goods;   Re  Apollinaris  Co.,  sup. 

(J)  5  Edw.  7,  c.  15,  s.  3.  Major  v. 
Franklin,  [1908]  1  K.  B.  712. 

{k)  See  Leather  Cloth  Co.  v.  Ameri- 
can Leather  Cloth  Co.,  11  H.  L.  C. 
539,  546. 

(0  E.g.,  "Paraffin  Oil";  Young  v. 
Macrae,  9  Jur.  X.  S.  322;  Lever  v. 
Goodwin,  36  Ch.   D.    1    ("  Self-wash- 
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A  trade  mark  may  consist  of  words  (m),  but  they  must  bo  specilic  Chap.  XIII. 
and  distinctive  in  their  meaning,  that  is,  they  must  point  to  and 
distinguish  the  goods  as  being  those  of  a  particular  producer  and 
of  no  one  else. 

But  a  word  or  words  which  originally  constituted  a  trade  mark,  Word 
to  the  exclusive  use  of  which  a  particular  trader  or  his  successors  pl^^J^tfyj^^ 
in  trade  may  have  been  entitled,  may  subsequently  become  the 
denomination  of  the  commodity  itself,  and  no  longer  be  a  repre- 
sentation that  the  article  is  the  manufacture  of  any  particular 
person;  as  in  the  case  of  "Harvey's  Sauce,"  which  was  origin- 
ally the  name  of  a  sauce  made  by  a  particular  individual,  but 
became  publici  juris,  that  is  to  say,  all  the  world  were  entitled  to 
call  the  sauce  they  made  "Harvey's  Sauce,"  if  they  pleased  (w). 
The  test  whether  a  word  which  was  originally  a  trade  mark  has 
become  publici  juris  has  been  said  to  be  "  Avhether  the  use  of  it 
by  other  persons  is  still  calculated  to  deceive  the  public;  whether 
it  ma}-  still  have  the  effect  of  inducing  the  public  to  buy  goods 
not  made  by  the  original  owner  of  the  trade  mark  as  if  they 
were  his  goods"  (w).  So,  where  an  article  has  been  patented,  Expired 
but  the  patent  has  expired,  a  proper  name  applied  to  the  patented 
article  may  come  to  be  the  name  of  the  article,  and  not  a  mark 
or  sign  indicating  the  manufacturer  (o).  It  may  have  been 
usually  applied  to  goods  made  by  a  particular  person,  not  because 
they  are  of  his  make,  but  because  he,  as  having  taken  out  a  patent, 
could  alone  make  them  (p);  and  he  cannot  prolong  his  monopoly 
by  asserting  an  exclusive  right  to  a  trade  mark  in  the  name  of 
the  thing  which  was  the  subject  of  the  patent  (g).  But  the  ex- 
piration of  a  patent  does  not  entitle  another  person  to  imitate  the 
"  got  up  "  of  the  article  which  was  the  subject  of  the  patent,  so  as 


ing "   Soap);    Beddawaij   v.    Banham,  Starch  Co.   v.  Munn's  Co.,  [1894]   A. 

[1896]    A.    C.    199;     Cellular   Co.    v.  C.  275. 

Maxton,    [1899]    A.    C.    326;    British  (o)      As      the      ''Singer"     sewing 

Vacuum     Co.   v.    New     Vacuum     Co.,  machine:  see  Singer  Co.  v.   Wilson,  2 

[1907]  2  Ch.  312  ("Vacuum  Cleaner").  Ch.  D.  434;  3  App.  Cas.  376;  Sinrjer 

See    as    to    descriptive    words,    Kerly,  Co.  v.  Looff,  18  Ch.  D.  395;   8  App. 

T.  M.,  156  et  seq.  Cas.  15.     Sec  Kcrly,  T.  M.,  43. 

(m)    Subject   to    the    effect    of     the  (p)  Younr/  v.  Macrae,  9  Jur.  N.  S. 

Trade  Marks  Act,  post,  p.   228.  322;  Linoleum  Co.  v.  Nairn,  7  Ch.  D. 

(«)    Per    MellLsh,     L.J.,     Ford    v.  8Zi;  Be  Chesebrourjh,  [1902]  2  Ch.  1. 

Foster,  7  Ch.  628;   Beddaway  v.  Ben-  (q)  Wheeler  v.  Shakespcar,  39  L.  J. 

tham   Co.,   [1892]    2    Q.   B.    639;    Be  Ch.  36;   Cheavin  v.   Walker,  5  Ch.  D. 

Arbenz,   35     Ch.    D.     248;     National  850;  Re  Balph,  25  id.  194,  199. 


220 


THE  MODERN  LAW  OF  PERSONAL  PROPERTY. 


Chap.  XIII.  to  prodiK-o  a  boliol"  that  his  goods  are  those  of  the  person  who  hold 
iho  patent  (r). 

But,  though  a  person  cannot  claim  the  exclusive  right  to  the 
use  of  a  word  which  is,  or  has  come  to  be,  merely  descriptive  of 
the  nature  of  the  article,  yet  he  can  prevent  others  from  using 
the  name  in  such  a  w^ay  as  to  produoo  a  belief  that  their  goods  are 
of  his  production  (s). 

A  trade  mark  may  be  used  to  denote  not  only  manufactured 
goods,  but  even  a  natural  \n-oduct  {e.g.,  a  mineral  water),  where 
no  person  other  than  the  owner  of  the  trade  mark  has  the  means 
of  procuring  that  product,  so  that  the  mark  indicates  him  as  the 
person  who  supplies  it  (t) . 

A  trade  mark,  properly  so  called,  must  be  in  some  way  attached 
to  the  article  sold.  It  may  be  affixed  to  or  impressed  upon  the 
goods  themselves  by  means  of  a  stamp  or  brand  or  adhesive  label, 
or  it  may  be  made  to  accompany  the  goods  by  being  impressed 
on  or  made  to  adhere  to  an  envelope  or  case  containing  the  goods, 
or  it  may  be  worked  into  the  material  or  be  some  peculiar  form  of 
the  material  itself,  as  in  a  case  where  it  consisted  of  a  heading 
of  certain  coloured  lines  in  the  hem  or  fringe  of  cloth  {u).  In  all 
these  cases  it  is  intended  to  show  that  the  goods  are  produced  or 
sold  by  some  particular  person.  Here,  again,  a  difference  is  to 
be  noted  between  the  use  of  a  trade  mark  and  that  of  a  mere  trade 
name  not  affixed  to  particular  goods,  in  that  the  mark  accompanies 
the  goods  into  whosesoever  hands  they  come,  whereas,  if  A.  sells 
goods,  calling  them  or  invoieing  them  by  a  name  which  causes  the 
immediate  purchaser,  C,  to  suppose  tliem  to  be  goods  produced 
by  B.,  but  wdiich  is  not  affixed  to  the  goods,  it  does  not  follow 


Trade  mark 
for  natural 
products. 


Trade  mark 
must  be 
affixed  to 
goods. 


(r)  Edge  ^  Sons  v.  yiccoUs  ^  Sons, 
[1911]  A.  C.  693. 

(s)  Siegert  v.  Findlater,  7  Ch.  D.  801 
(*'  Angostura  Bitters  ")  ;  Birmingham 
Co.  V.  PoiL-ell,  [1897]  A.  C.  710,  717; 
Heddaway  v.  Banham,  [1896]  A.  C. 
199,  210;  Parsons  v.  Gillespie,  [1898] 
A.  C.  239;  cf.  Montgomenj  v.  Thomp- 
son, [1891]  A.  C.  217  ("  Stone  Ale"), 
see  per  Lord  Macnaghten,  at  p.  225; 
Eno  V.  liunn,  15  App.  Cas.  252 
("Fruit  Salt"),  see  at  pp.  260,  261, 
per  Lord  Herschell,  p.  263,  per  Lord 
Macnaghten;   Cellular  Co.  v.  Maxton, 


[1899]  A.  C.  326  ("  Cellular  Cloth  ")  ; 
Society  of  Accountants  v.  Goodivay, 
[1907]  1  Ch.  489  (Incorporated  ac- 
countant). And  consider  the  remarks 
of  Lord  Selborno,  in  Re  Leonard,  26 
Ch.  D.  288,  296;  and  of  Cotton,  L.J., 
in  Re  Arbenz,  35  id.  248,  262.  And 
see  Lever  v.  Goodwin,  36  id.  1 ;  Hart 
V.  Colley,  44  id.  193. 

(0  Sebastian  on  T.  M.,  4;  Re 
ApolUnaris  Co.,  [1891]  2  Ch.  186. 

(m)  See  Singer  Co.  v.  Wilson,  2 
Ch.  D.  441;  and  Mitchell  v.  Henry, 
15  id.   181. 


TRADE  MARKS  AND  TRADE  NAMES.  221 

that  persons  who  buy  the  goods  from  C.  will  also  be  deceived,  as  Chap.  XIII. 
to  the  origin  of  the  goods. 

Further,  the  right  of  a  trade  mark  exists  only  in  connection  Goods  of  same 
with  the  particular  species  of  manufacture  or  vendible  commodity  ^^°"^  ^°°' 
to  which  it  has  been  applied  by  the  person  asserting  the  right  (x) . 
If  he  has  used  it,  for  example,  only  on  carriages,  that  would  not 
prevent  a  manufacturer  of  woollen  goods  from  putting  it  as  a  trade 
mark  upon  woollen  goods  (y),  for  "  there  is  no  exclusive  ownership 
of  the  symbols  which  constitute  a  trade  mark  apart  from  the  use 
or  application  of  them  "  (2);  "  a  trade  mark  consists  in  the  exclu- 
sive right  to  the  use  of  some  name  or  symbol  as  applied  to  a 
particular  manufacture  or  vendible  commoditj^ "  (a),  and  con- 
sequently the  use  of  the  same  mark  in  connection  with  a  different 
article  is  not  an  infringement  of  such  right. 

The  name  of  a  person  or  firm  may  be  a  trade  mark;    but  the  Names  of 

•    1  .  1      •  r>  1  1  •  ..  1  •      1.  persons  as 

right  to  the  exclusive  use  of  such  a  mark  exists  only  as  against  trade  marks. 

persons  bearing  a  different  name,  and  cannot  be  maintained  as 

against  a  person  or  firm  bearing  the  same  name  and  using  it  ho7id 

fide  without  fraud  for  trade  purposes  (b).     But  it  is  otherwise  if 

he  uses  his  own  name  with  such  additions  as  to  deceive  the  public 

into  the  belief  that  his  wares  are  those  of  another  trader  (c) .     The 

test  has  been  said  to  be  whether  he  uses  the  name  honestly  and 

fairly  in  the  ordinary  prosecution  of  his  business,  or  dishonestly, 

to  palm  oft'  his  own  commodity  as  the  production  of  another  (d). 

The  function  of  a  trade  mark  may  be  regarded  as  two-fold,  for  Function  of  a 

,  ,  ,  „  trade  mark, 

it  not  only  serves  to  secure  to  the  producer  the  custom  01  persons 

who  desire  to  purchase  his  goods,  but  it  also  indicates  to  a  pur- 
chaser that  he  may  take  it  as  a  guarantee  that  the  goods  came 


{x)  Ainsworth  v.  Wcdmisley,  1  Eq.  678;    Saunders  v.   Sun   Co.,   [1894]   1 

518.  Ch.    537;    Valentine's    Meat   Juice   v. 

(y)  Singer  Co.  v.   Wilson,  2  Ch.  D.  Valentine    Extract,   48    W.    R.    127; 

443.  Fine    Cotton   Spinners,   Ld.    v.    Ilnr- 

(z)  Per  Ld.  Westburj-,  C,  Leather  wood,     [1907]     2    Ch.     184;     Bunlop 

Cloth  Co.  V.  American  Co.,  4  Dc  G.  Pneumatic  Tyre  Co.  v.  Bunlop  Motor 

J.  &  S.  142;   Somerville  v.  Schembri,  Co.,  [1907]  A.  C.  430;  Warwick  Tyre 

12  App.  Cas.  453.  Co.  v.  New  3Iotor  Co.,  [1910]   1  Ch. 

(rt)  Per  Ld.  Westbury,  C,  JIall  v.  248;  Kerly,  T.  M.,  532  et  scq.;  post. 

Barrows,  4  De  G.  J.  &  S.   150,  158;  p.  233. 

Ainsworth  v.  Walmisley,  1  Eq.  518.  (c)  Ilolloway  v.  Ilolloivay,  13  Beav. 

(6)  Burgess  v.  Burgess,  3  De  G.  M.  209. 

&.  G.  896;   Turton  v.  Turton,  42  Ch.  (d)   See  Sebastian,  T.   JI.,  40. 
D.    128;    Tussaud   v.    Tussaud,  44   id. 
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Chap.  XIII.  from  the  particular  producer  Avliose  goods  he  desires  to  obtain  (e), 
and  the  protection  of  the  public  from  imposition  is  recognized  as 
one  of  the  objects  of  trade  mark  law. 
Whether  ^^  It  ^as  at  one  time  said  that  there  cannot  be  property  in  a  trade 
ki  a'^tSe^  mark,  and  that  the  ground  of  the  jurisdiction,  both  at  law  and  in 
°^'"^-  equity,  was  the  fraud  of  the  defendant  (/).     It  is  true  that  there 

camiot  be  said  to  be  an  absolute  kind  of  property  in  a  trade 
mark  {g),  for,  as  we  have  before  observed,  there  is  no  exclusive 
right  to  the  mark  universally  in  the  abstract,  i.e.,  apart  from  its 
use  in  connection  with  a  particular  species  of  goods.  But  the 
dicta  which  are  to  be  found  in  the  cases,  to  the  offcct  tliat  there  is 
no  property  in  a  trade  mark,  must  be  understood  to  mean  no  more 
than  this  {h)\  and  it  has  been  laid  down  that  "  the  true  principle 
would  seem  to  be  that  the  jurisdiction  of  the  Court  "  (by  which  the 
jurisdiction  in  equity  appears  to  be  intended)  "in  the  protection 
given  to  trade  marks  rests  upon  property  "  (^);  that  the  ri^ht  to  a 
trade  mark,  being  one  which  is  protected  by  the  Court,  and  which 
may  be  bought  and  sold,  is,  in  that  sense  of  the  word, 
"  property  "  {k). 

Lord  Blackburn  {I)  treats  it  as  having  been  established,  before 
the  Trade  Marks  Act  of  1875,  that  when  a  person  had  used  a 
mark  on  his  goods,  so  as  to  distinguish  them  from  the  goods  of 
any  other  person,  he  had  a  property  in  that  mark  to  such  an 
extent  as  to  entitle  him  to  an  injunction  to  prevent  any  other 
person  from  continuing  to  use  on  other  goods  (of  a  similar  kind) 
a  mark  so  similar  to  his  mark  as  in  fact  to  mislead  the  public 
into  taking  them  for  those  of  the  person  who  owned  the  mark; 
that  this  was  on  the  ground  that  the  right  to  use  the  mark  was 
his  property,  and  that  therefore  it  was  not  necessary  for  the 
purpose  of  prevention  {i.e.,  in  order  to  obtain  an  injunction)  to 
prove  fraud  or  an  intention  to  mislead.     "  I  think,"  he  said  (m), 

(e)  Massamv.  Thorley's  Cattle  Food  S.  137,  142.     See  per  Ld,  Cranworth, 

Co.,  14  Ch.  D.  748,  755.  in  S.  C,  11  H.  L.  C.  523,  533,  534. 

(/)  Ld.  Langdale,  in  Perry  v.  True-  {k)   Wood,  V.-C,  in  Ainsworth  v. 

fitt,    6    Beav.    66;     Wood,  V.-C,  in  Walmisley,  1  Eq.  518. 

Collins  V.  Brown,  3  K.  &  J.  423.  (0    Orr-Ewing  v.   Registrar  of  T. 

(g)  Wood,  V.-C,  in  Farina  v.  Sil-  M.,   4   App.    Gas.    479,   494;    but  see 

verlock,  1  K.  &  J.  515.  per     Ld.     Hersehell,      Reddcnvay    v. 

(A)   Ld.   Westbury,  C,  in  Hall  v.  Banham,  [1896]  A.  C  199,  209. 

Barrows,  4  De  G.  J.  &  S.  150,  158.  (w)   Orr-Ewing  v.  Registrar  of  T. 

(t)  Ld.  Westbury,  C,  Leather  Cloth  M.,  sup.,  at  p.  494. 
Co.   V.  American  Co.,  4  De  G.   J.   k. 
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"  that  at  least  from  the  time  of  Millington  v.  Fox  (n),  decided  by  Chap.  XIII. 
L.C.  Cottcnliam  in  1838,  to  Wotherspoon  v.  Cnrrie{o),  decided 
by  this  House  in  1872,  it  has  been  considered  that,  for  the  purpose 
of  preventing  infringement,  the  exclusive  right  to  use  a  trade  mark 
was  a  right  of  property." 

Lord  Cairns  pointed  out  that  there  are  many  cases  in  which  a 
trade  mark  has  been  used  not  merely  improperly,  but  fraudulently, 
and  where  this  fraudulent  use  has  been  adverted  to  and  made  the 
ground  of  decision;  "  but,"  said  his  lordship,  "  I  wish  to  state  in 
the  most  distinct  manner  that,  in  my  opinion,  fraud  is  not  neces- 
sary to  be  averred  or  proved  in  order  to  obtain  protection  for  a 

trade  mark A  man  may  take  the  trade  mark  of  iinother 

ignorantly,  not  knowing  it  was  the  trade  mark  of  the  other;  or  he 
may  take  it  in  the  belief,  mistaken,  but  sincerely  entertained,  that 
in  the  manner  in  which  he  is  taking  it  he  is  wdthin  the  law  and 
doing  nothing  which  the  law  forbids;  or  he  may  take  it  knowing 
it  is  the  trade  mark  of  his  neighbour,  and  intending  and  desiring 
to  injure  his  neighbour  by  so  doing.  But  in  all  these  cases  it  is 
the  same  act  that  is  done,  and  in  all  these  cases  the  injury  to  the 
plaintiff  is  just  the  same.  The  action  of  the  Court  must  depend 
on  the  right  of  the  plaintiff  and  the  injury  done  to  that  right. 
What  the  motive  of  the  defendant  may  be,  the  Court  lias  very 
imperfect  means  of  knowing.  If  he  was  ignorant  of  the  plaintiff's 
rights  in  the  first  instance,  he  is,  as  soon  as  he  becomes  acquainted 
with  them  and  perseveres  in  infringing  upon  them,  as  culpable  as 
if  he  had  originally  known  them"  (p). 

It  was  remarked  by  Wood,  V.-C.  (q),  that,  though  the  Court 
would  grant  an  injunction  where  no  evil  intent  could  be  attributed 
to  the  defendant,  yet  even  in  such  a  case  the  ground  of  the  inter- 
ference is  still  fraud,  because,  Avhile  a  Court  of  law  might  think  a 
defendant  not  liable  to  an  action  for  an  act  done  absente  animo 
malo,  a  Court  of  equity  may,  quite  consistently  with  this,  hold 
that,  if  he  continue  to  do  the  act,  he  will  commit  a  fraud,  and 


(w)  3  My.  &Cr.  338;  45  R.  R.  271.  (cited    ih.    392,    by    Ld.    Cairns)    of 

See  the  remarks  of  Cotton,  L.J.,  on  Wood,   V.-C,   in   Welch  v.   Knott,  4 

this  case  in  Proctor  v.  Bayley,  42  Ch.  K.   &  J.    747.     And   sec  per   Bacon, 

D_  400.  V.-C,  in  Singer  Co.  v.  Loog,  18  Ch. 

(o)  L.  R.  5  II.  L.  508.  D.  403. 

ip)  Singer  Co.  v.    Wilnon,  3  App.  {q)  Leather  Co.  v.  American  Leather 

Cas.     376,    391,    and    sec     per    Ld.  Co.,  1  II.  &  M.  287. 
O'llagan,  ib.   39G,  and  the  judgment 
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Distinction 
between  law 
and  equity. 


Chap.  XIII.  llu'ieforc  in  reality  the  jurisdiction  does  rest  on  the  equity  of 
preventing  one  person  from  committing  a  fraud  on  anotlicr. 

Tt  must,  however,  be  observed  that  though,  for  purposes  of 
equitable  relief  by  way  of  injunction,  the  question  whether  the 
defendant  had  any  intention,  by  using  the  mark,  to  pass  oH'  his 
goods  as  those  of  the  plaintiff  (r),  or  even  whether  he  knew  that  he 
was  using  a  mark  which  belonged  to  the  plaintiff,  is  immaterial (s), 
yet  in  an  action  at  law  for  damages  the  plaintiff  must  prove  fraud, 
or  at  least  knowledge  on  the  part  of  the  defendant  (t),  and  in 
equity,  if  he  asks  for  an  account  of  proiits  or  for  damages,  he  can 
obtain  this  relief  only  in  respect  of  user  continued  by  the  defen- 
dant after  he  became  aware  of  the  plaintiff's  rights  (u),  or  at 
least  knew  that  the  trade  mark  was  not  his  own,  though  ho  may  not 
have  known  to  whom  it  belonged  (x). 

In  ec^uity  a  plaintiff  may  elect  between  having  an  account  of 
profits  (y),  or  damages  (z).  At  law,  in  order  to  obtain  substantial 
damages,  it  was  necessary  to  prove  that  an  injury  had  been 
actually  done;  in  equity,  so  far  as  the  right  to  an  injunction  is 
concerned,  it  is  sufficient  to  show  that  the  defendant  threatens  to 
do,  and  will,  if  not  prevented,  do  that  injury  (a);  and  it  becomes 
a  mere  question  of  fact  whether  that  which  the  defendant  is  doing 
is  reasonably  likely  to  cause  his  goods  to  be  mistaken  for  the 
plaintiff's  manufacture.  It  is  not  necessary  for  the  plaintiff  to 
give  evidence  of  deception  in  fact,  i.e.,  to  prove  instances  in 
which  customers  have  purchased  the  defendant's  goods  in  the 
belief  that  they  w^ere  produced  by  the  plaintiff  (6),  though,  in 


Account  of 
profits — 
damaprcs. 


(r)  Somerville  v.  Schembri,  12  App. 
Cas.  453;  Meddaway  v.  Bentham, 
[1892]  2  Q.  B.  639. 

(s)  See  per  Jessel,  M.R.,  Singer 
Co.  V.  Wilson,  2  Ch.  D.  442. 

(t)  See  per  Ld.  Blackburn,  Singer 
Co.  V,  Loog,  8  App.  Cas.  29—32;  see 
per  James,  L.J.,  in  Mitchell  v. 
Henry,  15  Ch.  D.  181,  191;  Medda- 
way V.  Bentham  Co.,  [1892J  2  Q.  B. 
639;  Bourne  v.  Swan,  [1903]  1  Ch. 
211. 

(m)  Edelsten  v.  Edclsten,  1  De  G.  J. 
&  S.  185,  199,  per  Ld.  Westbury,  C; 
Slazenger  v.  Spalding,  [1910]  1  Ch. 
257.  See  Cartier  v.  Carlile,  31  Bcav. 
292;  Moet  v.  Couston,  33  id.  578. 


{x)  Kerly,  T.  M.,  455. 

(y)  See  Ford  v.  Foster,  7  Ch.  611; 
Harrison  v.  Taylor,  11  Jur.  N.  S. 
408;   12  L.  T.  339. 

{z)  The  damages  will  be  merely 
nominal  in  absence  of  proof  of  actual 
damage;  Kerly,  T.  M.,  452.  As  to 
proof  of  actual  damage,  see  Leather 
Co.  V.  Hirschfeld,  1  Eq.  299. 

(a)  Per  Ld.  Blackburn,  Singer  Co. 
V.  Loog,  8  App.  Cas.  30. 

(Z>)  Johnston  v.  Orr-Ewing,  7  App. 
Cas.  219;  Edelsten  v.  Edelsten,  1  Do 
G.  J.  &  S.  200;  Hoohham  v.  Pottage, 
8  Ch.  91. 
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practice,  such  evidence  is  generally  relied  on  as  a  proof  of  the  Chap.  XIII. 
probability  of  mistakes. 

The  question  in  trade  mark  cases  is  whether  the  ultimate  Deception  of 
purchaser  is  likely  to  be  misled  by  the  acts  of  which  the  plaintiff  pi^^aser 
complains;  and  it  is  no  defence  to  show  that  the  immediate  pur- 
chaser would  not  be  misled;  for  "no  man,  however  honest  his 
personal  intentions,  has  a  right  to  adopt  and  use  so  much  of  his 
rival's  established  trade  mark  as  will  enable  any  dishonest  trader 
into  whose  hands  his  goods  may  come  to  sell  them  as  the  goods  of 
his  rival"  (c).  The  question  is  whether  the  defendant  has  put 
into  the  hands  of  others  the  means  of  deceiving  the  ultimate 
purchasers  (d).  Even  if  the  maker  of  the  goods  expressly  tells  the 
immediate  purchaser  that  they  are  of  his  own  manufacture,  that 
will  not  save  him  from  an  injunction  if  they  are  sold  with  the 
plaintiff's  trade  mark  attached  to  them,  and  in  such  a  case  all  the 
plaintiff  has  to  do  is  to  show  that  his  trade  mark  has  been  taken, 
that  is,  that  the  defendant  has  used  an  essential  portion  of  the 
plaintiff's  trade  mark  upon  goods  of  a  similar  description  (e).  It 
is  not  necessary  to  show  that  the  mark  used  by  the  defendant  is 
absolutely  identical  with  that  of  the  plaintiff;  it  is  sufficient  if 
it  is  so  like  it  that  unwary  or  ignorant  purchasers  (/)  would  pro- 
bably be  misled.  It  is  no  answer  to  say  that  the  purchasers  were 
incautious,  for  "  the  loss  to  the  plaintiff  of  the  custom  of  an  in- 
cautious purchaser  is  as  great  a  damage  as  the  loss  of  that  of  a 
cautious  one  "  (g). 

The  principles  of  trade  mark  law  were  established  before  and  The  Trade 
are  independent  of  any  statutes,  but  we  have  now  to  consider  the 
scope  and  effect  of  the  modern  legislation,  embodied  originally  in 
the  Trade  Marks  Registration  Act,  1875,  which,  together  with 
amending  Acts  of  1876  and  1877,  was  repealed  and  replaced  by 
the  Patents,  Designs  and  Trade  Marks  Act,  1883,  as  amended  by 
the  Act  of  1888.  The  last-mentioned  Acts  have  now  been  repealed 
and  replaced  by  the  Trade  Marks  Act,  1905  (h). 


(c)  L(l.  Watson,  in.  Jo/mslo7t  v.  Orr-  (/)  Ford  v.  Foster,  7  Cli.  627. 
Ewhifj,  7  App.  Cas.  232.  (i/)   Per  Lord  Blackburn,  Johnston 

(d)  James,  L.J.,  S'myer  Co.  v.  v.  Orr-Eiuinfj,  1  App.  Cas.  229.  Sco 
Loorj,  18  Cli.  D.  412;  Cliitty,  J.,  Sinrjcr  Co.  v.  Loorj,  8  id.  15,  18,  20; 
I.c»er\.  Goodtvhi,ZG  Ch.  D.  3.  see  Cotton,  L.J.,  in  S.  C,  18  Ch.  D. 

(e)  Per    Jcssel,    M.R.,    Sinffer    Co.  395,  422. 

V.   Wilson,  2  Cli.   [J.  412,  413.  (/t)  5  Edw.  7,  o.   15. 


G.I'.P 
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Chap.  XIII.  'y\w  objorts  of  these  enactments  (i)  appear  to  be:— (1)  To  place 
Objector  restrictions  on  the  bringing  of  actions  for  infringement  of  trade 
the  Acts.  marks,  by  requiring  that  a  trade  mark  shall  be  registered  before 

any  such  action  can  be  brought;  (2)  to  facilitate  evidence  of  title 
to  trade  marks  l)y  means  of  registration;  and  (3)  to  define  the 
symbols  or  devices  which  the  law  will  recognize  as  trade  marks; 
anil  to  protect  the  public  by  cutting  down  the  numerous  forms  of 
words  and  other  things  by  the  use  of  which  traders  tried  to  secure 
to  themselves  exclusive  rights;  for,  after  the  passing  of  the  Act  of 
1875,  certain  things  only  could  be  registered,  subject  to  this,  that 
if  a  right  had  been  acquired  by  user  before  that  date  to  a  particular 
device  or  form  of  words  as  a  trade  mark,  then  it  might  be  regis- 
tered under  the  Act,  although  it  did  not  come  within  the  definition 
of  what  could  otherwise  be  registered  as  a  trade  mark  under  the 
Act{k). 
Effect  of  It  has  been  suggested  that  the  effect  of  the  Acts  may  be  to  give 

the  registered  proprietor  of  a  trade  mark  a  right  so  absolute  that 
he  may  maintain  an  action  to  prevent  another  person  from  selling 
goods  with  that  mark  upon  them  without  reference  to  the  question 
whethc]'  or  no  the  goods  are  sold  under  such  circumstances  as  to 
pass  them  off  as  the  goods  of  the  plaintiff  ;  but  Cotton,  L.J., 
while  declining  to  express  an  opinion  on  that  point,  laid  it  down 
that  the  principles  on  which  the  Court  proceeds  are  not  altered  by 
the  Acts(?),  which  (speaking  generally)  do  not  give  new  rights(m) . 
Since  the  Acts,  as  before,  the  plaintiff,  assuming  that  he  has  title 
under  them,  "  is  bound  to  show,  either  that  the  defendant  has  taken 
ihe  whole  or  a  substantial  portion  of  his  trade  mark,  or  that  the 
defendant  has  used  his,  the  plaintiff's,  trade  mark  in  such  a 
manner  as  to  lead  the  public  to  believe  that  his,  the  defendant's, 
goods  arc  the  plaintiff's  "  (n).  The  Act  of  1875,  it  has  been  said, 
was  intended  to  effect  a  great  and  fundamental  change  in  the  law, 
viz.,  that  whereas  before  that  Act  the  property  in  any  trade  mark 
could  be  obtained  only  by  user,  or,  in  the  case  of  cutlery  goods,  b}' 
an  assignment  by  the  Cutlers'  Company  (see  post,  p.  235),  under 
the  Act  a  mode  of  acquiring  a  right  in  a  trade  mark  was  given 
mainly  by  registration;  and  accordingly  the  Act  enabled  a  person 
who  had  invented  a  trade  mark,  which  had  not  been  previously 

(t)  See  Edwards  v.  Dennis,  30  Ch.  (J)   Mitchell  v.   Henry,   15   Ch.   D. 

D.   464,   470;    I}e   Van  Duzer,   34  id.  193. 

(523,  634.  (ot)  Re  Lyndon,  32  Ch.  D.  117. 

(A)   See  q^ost,  p.   229,  as  to  "  old  "  («)    Per    Fry,    L.J.,    Edioards    v. 

marks.  T)evnh,  30  Ch.  D.  478. 
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used  by  some  other  person,  to  obtain  registration  of  it  and  to  treat  Chap.  XIII. 
its  being  on  the  register  as  evidence  of  public  user  or  equivalent  to  ^ 

public  user,  and  so  the  Act  gave  a  new  title  to  the  exclusive  use  of 
a  trade  mark  (o).  It  is  now  established,  after  some  doubts  had 
been  expressed  on  this  point  (p),  that  a  mark  may  be  registered, 
thougii  there  has  been  no  such  user  of  it  as  to  give  a  right  inde- 
pendently of  the  Acts  (q).  But  a  person  cannot  be  allowed  to 
register  a  trade  mark,  and  thus  preclude  all  other  persons  from 
using  it,  without  ever  using  it  himself  or  intending  to  use  it  (r). 

It  has  now  been  decided  that  registration  under  the  Acts  does 
not  operate  as  notice  to  all  persons  of  the  right  of  the  registered 
proprietor  of  a  trade  mark  (s) . 

The  scheme  of  the  Act  of  1875  (which  is  in  substance  that  of  The  Trade 
the  Act  now  in  force)  was  as  follows.  It  established  a  register  of  ^75^^  ^^*' 
trade  marks  (f)  and  their  proprietors,  and  then  made  registration 
in  pursuance  of  the  Act  a  condition  precedent  to  the  right  to 
institute  proceedings  to  prevent,  or  recover  damages  for,  infringe- 
ment, except  in  the  case  of  trade  marks  in  use  before  the  13th 
August,  1875,  as  to  which  it  was  provided  that  no  such  proceed- 
ings should  be  instituted  until  and  unless  registration  had  been 
made  or  refused  (u).  A  trade  mark  was  required  to  be  registered 
"as  belonging  to  particular  goods  or  classes  of  goods"  (a?),  and, 
for  the  purposes  of  the  Act,  was  defined  as  consisting  of  certain 
"  essential  particulars  "  (y). 

The  law  as  to  registration  of  trade  marks  is  now  contained  in  Trade  Marks 
the  Trade  Marks  Act,  1905  (z).     The  Board  of  Trade  has  power  ^''*'  ^^^^• 
to  make  general  rules  for  regulating  the  practice  of  registration 
under  the  Act(cr;).     Under  this  provision  the  rules  now  in  force 
are  the  "  Trade  Marks  Rules  1906  "  (b). 


(o)  Per  Fry,  L.-J.,  lie  Hudson,  32  lie  Palmer,  21  Ch.  D.  58. 

Ch.  D.  325,  326.  {t)    "Not   generally,    \mi   of    trade 

(p)  See  Edwurda  v.   Dennis,  30  Ch.  marks    as   defined   by    the    Aet";    per 

D.  473,  479.  [.ord  Cairns,  C,  Orr-Ewhu/  v.  liegis- 

(q)  lie  Hudson,  32  Ch.  D.  311,  318.  Inu-  of  T.  M.,  4  App.  Cu-s.  479,  483. 

And  cf.  s.  3  of  the  Act  of  1905,  which  ( /O  38   ic   39   Viet.   e.    91,   s.    1,  as 

«pcaks  of  a  mark  "  used  or  proposed  to  Miiiended  by  39  &,  40  Vict.  e.  33,  s.  1; 

be  iisol."  Korly,  T.  M.,  334  et  scq. 

(r)  ISatt   V.  JJunnett,  [1899J   A.   C.  (x)   S.   2. 

428;     per    Fry,  L.J.,  Re  JpoUinaris  (y)   S.   10. 

Co.,  [1891]  2  Ch.  186,  231.  -)  5  Edw.  7,  c   15. 

(s)    Hlnzen;/er    v.    Spaldijt;/,    |  1910J  (a)  S.  00. 

1    Cli.  '!')!  ;   l;iit  see  per  Jessel,  MAI.,  (U)  Sec  Kcrly,  T.  M.,  App.  vii. 

15  (2) 
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Registration. 


TroBts. 


Definitions. 


Chap.  XIII.  Registration  (c)  is  to  be  obtained  by  an  application  to  the 
Comptroller-General  of  Patents,  Designs  and  Trade  Marks,  who 
is  called  for  this  purpose  the  Ecgistrar,  in  writing  in  the  prescribed 
manner  and  at  the  prescribed  place  (d).  For  the  purposes  of 
registration,  goods  are  classified  in  the  manner  appearing  in  the 
third  schedule  to  the  Rules  of  1906  (e),  and  registration  must  be 
applied  for  in  respect  of  particular  goods  or  classes  of  goods  (/) . 

No  notice  of  any  trust  shall  be  entered  in  the  register  or  be  re- 
ceivable by  the  registrar  {g) . 

A  "mark"  includes  a  device,  brand,  heading,  label,  ticket, 
name,  signature,  word,  letter,  numeral,  or  any  combination 
thereof  (h).  A  "trade  mark  "  means  a  mark  used  or  proposed  to 
be  used  upon  or  in  connection  with  goods  for  the  purpose  of 
indicating  that  they  are  the  goods  of  the  proprietor  of  the  trade 
mark  by  virtue  of  manufacture,  selection,  certification,  dealing 
with,  or  offering  for  sale  (i).  A  "  registrable  trade  mark  "  is  one 
which  is  capable  of  registration  under  the  Act  (7z) . 

A  registrable  trade  mark  must  contain  or  consist  of  at  least  one 
of  the  following  essential  particulars  (/c):  — 

(1)  The  name  of  a  company,  individual,  or  firm,  represented 
in  a  special  or  particular  manner; 

(2)  The  signature  of  the  applicant  for  registration  or  some 
predecessor  in  his  business  (?); 

(3)  An  invented  word  or  words  (m); 

(4)  A   word    or    words   having   no    direct  (w)  reference  to  the 
character  or  quality  of  the  goods,  and  not  being,  accord- 


What  marks 
may  be 
registered  ; 

names ; 


signatures  : 


words  ; 


(c)  Ss.   12—18. 

Id)  S.  12;  Trade  Marks  Rules,  1906, 
r.  18;  as  to  metal  goods  (Sheffield 
marks),  see  post,  p.  235. 

(e)  Rule  5. 

(/)   S.   8. 

(^)  S.  5. 

(A)  S.  3. 

(t)  S.  3.     See  ante,  p.  218. 

(A)  S.  9. 

(0  Jie  A.  Baker  ^  Co.,  [1908]  2 
Ch.  86,  103.  There  was  no  provision 
for  the  registration  of  the  signature 
of  a  predecessor  in  business  in  the  pre- 
vious Acts;  see  Kerly,  T.  M.,  p.  198. 


(m)  An  invented  word  need  not  be 
absolutely  new:  lie  Linotype  Co., 
[1900]  2  Ch.  238.  It  must  not,  how- 
ever, be  a  mere  variation  of  an  exist- 
ing English  word:  Christy  v.  Tipper, 
[1905]  1  Ch.  1  (Absorbine).  It  need 
not  be  the  invention  of  the  applicant: 
Re  Holt  #  Co.,  [1896]  1  Ch.  711 
(Trilby).  See  on  the  clause  gene- 
rally, Re  Eastman  Co.,  [1898]  A.  C. 
571. 

(m)  "  Direct "  was  not  in  the  cor- 
responding clause  of  the  repealed 
Acts:  Re  Caliiornia  Co.,  [1910]  1  Ch. 
130. 
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ing  to  its  ordinary  signification,  a  geographical  name,  Chap.  XIII. 
or  a  surname  (o) ; 
(5)  Any  other  distinctive  mark,  but  a  name  (p),  signature,  or  devices,  &c. 
word  or  words  other  than  such  as  fall  within  the  de- 
scription in  the  above  paragraphs,  shall  not,  except  by 
order  of  the  Board  of  Trade  or  the  Court  (q),  be  deemed 
a  distinctive  mark. 
"Distinctive"  means  adapted  to  distinguish  the  goods  of  the  "Distinc- 
proprietor  of  the  trade  mark  from  those  of  other  persons  (r).     In 
the  case  of  a  trade  mark  in  actual  use,  how  far  actual  user  has 
rendered  it  distinctive  for  the  particular  goods  with  respect  to 
which  it  is  registered,  or  proposed  to  be  registered,  may  be  taken 
into  consideration  (s) .     The  limitation  of  a  trade  mark  in  whole  Coloiirs. 
or  in  part  to  one  or  more  specified  colours  is  to  be  taken  into 
consideration  in  deciding  on  its  distinctive  character  (t). 

An  old  mark,  that  is,  "  any  special  or  distinctive  word  or  words,  Old  marks, 
letter,  numeral,  or  combination  of  letters  or  numerals,  used  as  a 
trade  mark  by  the  applicant  or  his  predecessors  in  business  "  before 
the  13th  August,  1875,  which  has  continued  to  be  used  (either  in 
its  original  form  or  with  additions,  or  alterations  not  substantially 
affecting  its  identity)  down  to  the  date  of  the  application  for 
registration,  is  registrable  as  a  trade  mark  (u),  though  not  pos- 
sessing the  essential  particulars  necessary  for  a  new  mark.  The 
purpose  of  this  provision  is  to  preserve  vested  rights  which  had 
been  acquired  by  user  before  the  Act  of  1875  (x).  But  the  mark 
must  have  been  used  alone,  and  not  in  combination  with  other 
words  or  with  any  device  {y) . 

(o)  He  Magnolia  Metal  Co.,  [1897]  2  Ch.    178;    lie  National  Starch  Co., 

2    Ch.    371;    Re   Price's    Candle    Co.,  [1908]  2  Ch.  698;  Ite  Roijal  Worces- 

[1907]  2  Ch.  435   (Motorine— held  to  ter  Co.,  [1909]  1  Ch.  459;  Re  Joseph 

be  registrable);   Philippart  v.   White-  Cros field,  sup.;  Re  Gramophone  Co., 

ley,   [1908]    2   Ch.   274   (Diabolo— re-  [1910]    2  Ch.   423;    Re  Leopold   Cas- 

moved  from  register);   Re   Gestetner,  sella  Co.,  [1910]  2  Ch.  240. 

[1908]  1  Ch.  513.  («)  S.  9.    Re  Joseph  Crosfield,  Ltd., 

(p)  Re  Pope's  Electric  Co.,  [1911]  sup.,  at  p.  141;   Re  Gramophone  Co., 

2  Ch.   382.  sup. 

(q)  Such  order  merely  gives  liberty  (0  S.   10.     It  had  been  held  under 

to    proceed    with    an    application    to  the  previous  Acts  that  distinctiveness 

register;    it  does  not  decide  that  the  must    be    independent   of   colour:    Re 

mark  is  distinctive:   Re  Joseph  Cros-  Hanson,  37  Ch.  D.  112. 

field,  Ltd.,  [1910]  1  Ch.  130,  141, 148;  {u)  Act  of  1905,  8.  9. 

Re  .iktiebolaget  Ujorth,  [1910]  2Ch.  (a;)    Orr-Ewing  v.  Registrar  of  T. 

64.  M.,  14  App.   Cas.   495. 

(;■;    S.    9.      Jte   Apollinaris,   [1907]  (y)    Perry-Davis     v.     llarbord,    15 
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Mark  cal- 
culated to 
deceive : 


or  scandalous. 


Disclaimers 


Essential 
particulars. 


Refusal  of 
registration. 


Appeal. 


It  is  iiuluw  I'ul  lo  register  as  a  trade  mark  or  part  of  a  trade 
mark  any  matter,  the  use  o\'  which  would,  by  reason  oi"  being  cal- 
cuhited  to  ileceive  or  otherwise,  be  disentitled  to  protection  in  a 
Court  of  justice,  or  would  be  contrary  to  law'  or  morality,  or  any- 
scandalous  design  (0).  "Calculated  to  deceive"  means  not  only 
designed  to  deceive,  but  likely  in  fact  to  deceive  (a).  The  onus 
of  proving  that  a  trade  mark  is  not  calculated  to  deceive  lies  upon 
the  applicant  (b). 

If  a  trade  mark  contains  parts  not  separately  registered  by  the 
proprietor  as  trade  marks,  or  matters  common  to  the  trade  (c),  or 
otherwise  non-distinctive,  it  may  be  made  a  condition  of  its  being 
entered  upon  or  remaining  on  the  register  that  the  proprietor  dis- 
claim the  exclusive  use  of  any  part  or  parts  of  the  trade  mark,  or 
of  all  or  any  portion  of  such  matter,  or  make  such  other  disclaimer 
as  may  be  considered  needful  for  delining  his  rights  under  the 
registration  (d). 

^^'here,  therefore,  it  has  to  be  determined  whether  a  given  mark 
constitutes  a  trade  mark  capable  of  registration  as  such  under  the 
Act,  the  iirst  inquiry  necessary  is  whether  some  one,  or  more  than 
one,  of  the  essential  particulars  of  a  trade  mark,  as  defined  by 
the  Act,  is  found  to  exist,  so  that  the  mark  may  be  described  with 
the  one,  or  more  than  one,  essential  particular  or  particulars  wdiicli 
distinguish  it  (c). 

If  the  registrar  refuses  registration  or  imposes  conditions,  he 
must,  if  required  by  the  applicant,  state  in  w-riting  the  grounds 
and  materials  on  which  he  has  arrived  at  his  decision;  and  except 
by  leave  no  further  grounds  of  objection  beyond  this  statement 
are  allowed  to  be  taken  on  appeal  (/).     An  appeal  lies  to  the 


App.  Gas.  316,  321;  Richards  v. 
Butcher,  [1891]  2  Ch.  522. 

(z)  S.  11.  Eno  V.  Dunn,  15  App. 
Gas.  252;  lie  Australian  Wine  Im- 
porters, 41  Gh.  D.  278;  Re  Royal 
Worcester  Co.,  [1909]  1  Gh.  459  (use 
of  the  word  "  Eoyal  ")  ;  Re  Gutta 
Percha  Co.,  [1909]  2  Gh.  10. 

(«)  Re  Lyiidon,  32  Gh.  D.  109,  119, 
121;  Re  Price's  Candle  Co.,  [1907]  2 
Ch.  435,  444;  Re  A.  BaJcer  #  Co., 
[1908]  2  Gh.  86;  Re  Van  der  Leeuw, 
[1912]    1    Gh.    40. 

(6)    Eno    V.    Dunn,    suj}.;    Re    A. 


Baker  ^-  Co.,  sup.;  Re  Price's  Candle 
Co.,  sup. 

(c)  See  Burland  v.  Broxburn  Co., 
42  Gh.  D.  '274. 

{d)  S.  15  of  Act  of  1905;  sec  Re 
A.  Baker  #  Co.,  [1908]  2  Gh.  86; 
and  cf.  Re  Smokeless  Powder  Co., 
[1892]  1  Gh.  590;  Re  Clement,  [1900] 
1  Gh.  114;  Re  Faidder,  [1902]  1  Ch. 
125. 

(e)  Per  Ld.  Cairns,  G.,  Orr-Eiviiig 
V.  Registrar  of  T.  M.,  4  App.  Cas. 
479,  484. 

(/)  S.  12  (2),  (3),  (5).     As  to  dis- 
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Board    of    Trade,    or    to   the    Court,  at    the    option    of    the   ap-  Chap.  XIII. 
plicant  {g) . 

All  accepted  application  must  be  advertised  by  the  registrar  ih) ;   Opposition  to 
and  within  the  prescribed  time  after  the  advertisement,  any  person  registration ; 
may   give  notice   of   opposition  to  the  registration,   stating  his 
grounds  {i) .     The  registrar  then  decides  the  matter,  and  an  appeal  procedure, 
lies  to  the  Court  or,  with  the  consent  of  the  parties,  to  the  Board 
oe  Trade  (i). 

Except  by  order  of  the  Court,  or  in  the  case  of  old  trade  marks,  Identical 
no  trade  mark  can  be  registered  which  is  identical  (fe)  with  one 
belonging  to  another  proprietor  already  registered  in  respect  of 
the  same  goods  or  so  nearly  resembling  it  as  to  be  calculated  to 
deceive  (Z).  Whore  several  persons  claim  the  same  or  nearly 
ido]itical  trade  marks  in  respect  of  the  same  goods,  the  registrar 
may  refuse  to  register  any  of  them  until  their  rights  have  boon 
determined  by  the  Court  or  by  agreement  (m) .  In  case  of  h  oncst 
concurrent  user,  or  of  other  special  circumstances  which,  in  the 
opinion  of  the  Court,  make  it  proper  so  to  do,  the  Court  may 
permit  registration  of  the  same  or  nearly  identical  trade  marks 
for  the  same  goods  by  more  than  one  proprietor  (w) . 

A  trade  mark  so  closely  resembling  another  trade  mark  of  the  Associated 

marks. 

applicant,  already  registered  in  respect  of  the  same  goods,  as  to 
be  calculated  to  deceive  if  used  by  a  person  other  than  the  appli- 
cant, may  be  registered  subject  to  the  condition  that  such  marks 
arc  registered  as  "associated"  trade  marks  (o). 

The  proprietor  of  a  "combined"  trade  mark,  that  is,  where  Combined 
he  claims  the  exclusive  use  of  any  portion  of  the  mark  separately,  n^^'^^^- 
may    register    the    same    as   separate    marks,    subject    to   certain 
conditions  {p). 

A  person  claiming  to  be  the  proprietor  of  several  trade  marks  Series  of 
for  the  same  description  of  goods,  which  resemble  each  other  in  ^^^  "' 
the  material  particulars,  but  differ  in  respect  of  the  goods  for  which 
they  are  used  or  are  proposed  to  be  us.'d,  or  statements  of  number, 
price,  quality,  or  names  of  places,  or  other  non-distinctive  matters, 

cretion  of  Registrar,  see  8.  53,  and  iJMO  (0    S.    19.      Br   Outta    I'rrcha   ('»., 

V.  Dunn,  15  App.  Cas'.  252;   Re.  liir-  [1909]  2  Ch.   10. 

minfjham  Co.,  [1907]  2  Cli.  390.  (w)   S.   20. 

(g)  S.  12  (4).  («)  S.  21;  see  s.  41. 

(h)  S.   13.  (o)    S.    24.      lie    Binn'ui'ihain    Co., 

(i)  S.   11.  [1907]  2  Ch.  396. 

(_Jc)    Jle   I'laynr,    [1!J01|    J    Cli.    ;5K2 ;  ( p)    S.   25. 
Re  Cromplo?i,  [1902]  1  Ch.  758. 
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&c. 


Alterations. 


Non-user  of 
trade  mark. 


Effect  of 
registration. 

Right  to 
assign. 


Equities. 


or  colour,  may  have  thcin  registered  as  a  series  in  one  registration 
as  associated  marks  (q). 

Associated  trade  marks  can  only  be  assigned  or  transmitted  as 
a  whole,  and  not  separately  (r). 

A  trade  mark,  when  registered,  can  be  assigned  and  transmitted 
only  in  connection  with  the  goodwill  of  the  business  concerned 
in  the  goods  for  which  it  has  been  registered,  and  is  determinable 
with  that  goodwill  (s).  If  the  goodwill  of  a  person  does  not 
pass  to  one  successor,  but  is  divided,  the  registrar  may  permit  an 
apportionment  of  the  registered  trade  marks  of  that  person  among 
the  persons  continuing  the  business  (i).  The  business  must  be 
co-extensive  with  the  goods  in  respect  of  which  the  mark  is  re- 
gistered; and  the  assignee  has  no  exclusive  right  unless  the  busi- 
ness assigned  is  co-extensive  with  the  mark  as  registered  (m)  . 

The  registration  of  a  trade  mark  lasts  for  fourteen  years  (x), 
but  ma}"  be  renewed  for  a  like  period  from  time  to  time  at  the 
expiration  of  tiie  last  registration  (?/). 

A  person  Avho  has  become  entitled  to  a  registered  trade  mark  by 
assignment,  transmission,  or  other  operation  of  law,  may  be  re- 
gistered as  the  proprietor  of  the  mark  (z). 

Additions  to  or  alterations  of  a  registered  trade  mark,  not 
substantially  affecting  the  identity  of  the  mark,  may  be  made  by 
leave  of  the  registrar  (zz) . 

A  registered  trade  mark  may  by  order  of  the  Court  be  removed 
from  the  register  upon  the  ground  that  there  was  no  hand  fide 
intention  to  use  it,  and  that  in  fact  there  has  been  no  bond  fide 
user  of  it,  or  that  it  has  not  been  bond  fide  used  during  the  five 
years  before  the  application  (a) . 

The  person  for  the  time  being  entered  in  the  register  as  pro- 
prietor of  a  trade  mark  has,  subject  to  any  other  vested  rights 
appearing  on  the  register,  power  to  assign  the  mark;  but  any 
equities  in  respect  of  the  mark  may  be  enforced  in  like  manner 
as  in  respect  of  any  other  personal  property  (5).     He  has  also,  if 


(q)   S.   26. 

(r)  S.  27. 

(s)  S.  22.  See  Jie  Wellcome,  32 
Ch.  D.  213;  lie  Magnolia  Metal  Co., 
[1897]  2  Ch.  371;  Vllmann  v.  Cesar 
Leuba,  [1908]  A.  C.  443;  Kerly,  T. 
M.,  344,  361,491. 

(0  S.  23. 


(m)  See  Edtvards  v.  Dennis,  30  Ch. 
D.  454,  479,  per  Fry,  L.J. 

(.-r)  S.  28. 

(y)   Ss.   29—31. 

(r)  S.  33.  Sec  Ex  p.  New  Or- 
monde Co.,  [1896]  2  Ch.  520. 

{zz)   S.   34. 

(«)  S.  37. 

(6)  S.   38;   see  s.  33. 
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the  trade  mark  is  valid,  the  exclusive  right  to  use  it  upon  or  in  Chap.  XIII. 

connection  with  the  goods  in  respect  of  which  it  is  registered  (c).  Rigiitsof 

^  J-      .  -J  p  proprietor. 

In  all  legal  proceedings  registration  is  prima  facie  evidence  o±  Ug^tration 

the  validity  of  the  original  registration  of  a  trade  mark,  and  of  is  evidence 

all  subsequent  assignments  and  transmissions  (d) ;  and  the  original      ^        ^' 

registration,  after  the  expiration  of  seven  years  from  its  date, 

must  bo  taken  to  be  valid  in  all  respects,  unless  obtained  by  fraud 

or  offending  against  the  provisions  of  s.  11  (e)  of  the  Act(/). 

The  proprietor  of  a  registered  mark  cannot,  however,  prevent 
any  person  from  using  a  similar  mark  for  goods  in  respect  of 
which  that  person  or  his  predecessors  has  continually  used  the 
mark  from  a  date  anterior  to  the  user  by  the  registered  proprietor 
of  his  mark  (g). 

Ko  legal  proceedings  can  be  taken  to  protect  an  unregistered  f^f^^^?"*^"'' 
trade  mark,  unless  it  was  used  before  the  13th  August,  1875,  and  precedent  to 
has  been  refused  registration  under  the  Act  of  1905  (h);  and  a  -^geLnt. 
certificate  of  such  refusal  may  be  obtained  from  the  registrar  (h). 
The  result  is  that  the  owner  of  a  trade  mark  suing  to  prevent, 
or  to  recover  damages  for,  infringement  must  be  able  to  produce 
a  certificate  of  registration,  if  the  mark  is  capable  of  registration, 
or  in  the  case  of  an  old  mark  a  certificate  of  refusal  of  registration. 

Eegistration  cannot  interfere  with  the  bond  fide  use  by  another 
of  his  ov^m  name  or  place  of  business,  or  that  of  his  predecessors,  Name. 
or  of  any  bond  fide  description  of  the  character  or  quality  of  Ids 
goods  (i) . 

In  an  action  for  the  infringement  of  a  trade  mark  the  Court  Evidence  in 

f>     1  1      •  i.  i.      4\       action  for 

must  admit  evidence  of  the  usages  ot  the  trade  in  respect  to  the  infringement. 
"  get  up  "  of  the  goods  for  which  the  mark  is  registered,  and  of 
any  trade  marks  or  "get  up"  legitimately  used  in  connection 
with  those  goods  by  other  persons  (k) . 

It  should  be  noted  that  a  plaintiff  who  would  otherwise  be  ^^^^^^"j^ 
entitled  to  maintain  his  action  may  be  deprived  of  his  right  to  trade  mark. 
8ue  if  his  trade  mark  contains  a  false  representation  likely  to 
deceive  the  public  (l),  as  where  he  describes  his  goods  as  patent 


(.) 

s. 

39. 

<>0 

s. 

40. 

(e) 

Ante,  p.  2 

(f) 

S. 

41. 

(f/) 

S. 

41. 

('') 

S. 

42. 

(t)    S.    44.      Me     Joseph     Cros field, 
Ltd.,  [1910]  1  Ch.  130,  146. 
230.  (/O   S.   43.     Sec  Kcrly,  T.   M.,  p. 

405. 

(I)   Ford  V.  Foster,  7  Ch.  611. 
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Chap.  XIII.  when  lie  has  not  any  patent  (?;i);  but  a  mere  collateral  misrepre- 
sentation has  not  the  same  efi.'ect(w). 

Motwithstanilino-,  however,  that  a  plaintiff  may  be  disentitled, 
or  may  i'ail.  to  maintain  an  action  for  inl'ringement,  he  may  yet 
obtain  an  injunction  to  restrain  the  use  of  a  mark  in  such  a  way 
as  to  pass  olT  the  (h^t'(>nchint'.s  goods  for  those  of  the  phiintiH'  (o). 

The  registrar  may,  on  request  by  the  registered  proprietor,  or 
some  person  entitled  by  law  to  act  in  his  nam(\  correct  errors  or 
enter  changes  in  registered  names  and  addresses,  cancel  entries 
of  niarks;  and  strike  out  goods  or  classes  of  goods,  and  enter  a 
disclaimer  or  memorandum  which  does  not  extend  rights  under 
the  existing  registration  (p).  He  may  also  refuse  or  accept  an 
ap})lication  to  alter  or  add  to  a  trade  mark  in  any  manner  not 
subst.iintially  affecting  its  identity  (g).  The  exercise  of  these- 
powers  is  subject  to  appeal  to  the  Board  of  Trade. 

The  High  Court  may,  in  its  discretion,  on  the  application  of 
any  person  aggrieved  (r),  order  the  register  to  be  rectified  by 
making,  expunging,  or  varying  entries  in  it  (s);  and  in  so  doing 
may  decide  any  question  that  it  may  be  necessary  or  expoclient  to 
decide  in  connection  with  the  rectification  (^). 

In  cases  of  frautl  in  the  registration  or  transmission  of  a  mark 
the  registrar  himself  may  apply  to  the  Court  (a). 

A  trade  mark  which  was  upon  the  register  at  the  commencement 
of  the  Act  of  1905,  and  which  under  that  Act  is  a  registrable  trade 
mark,  cannot  be  removed  from  the  register  on  the  ground  that  it 
was  not  registrable  under  the  Acts  in  force  at  the  date  of  regis- 
tration (x) . 


Rectification 
of  register. 


Marks 
registered 
under 
previous  Acts 


(w)  Siitffer  Co.  v.  Wilson,  2  Ch.  D. 
434,  456;  see  lie  Royal  Worcester  Co., 
[1909]  1  Ch.  459  (as  to  the  use  of 
"  Royal  ").     See  Kerlj',  T.  M.,  407. 

(n)  Ford  V.  Foster,  7  Ch.  611. 

(o)  S.  45.  Sec  Hart  v.  Colley,  14 
Ch.  D.  193;  Thowpsm  v.  MontrjoDieri/, 
41  id.  35;  [1891]  A.  C.  217. 

(p)  S.  32. 

{q)  S.  34. 

(r)  As  to  who  is  a  "  person  ag- 
grieved," sec  Re  Riviere,  26  Ch.  D.  48, 
54;  Re  Apollinaris  Co.,  [1891]  2  Ch. 
186,  224,  225,  228;  Powell  v.  Birming- 
ham Co.,  [1894]  A.  C.  8.  A  person 
against  whom  an  action  is  brought  for 


infringement  of  a  mark  which  ought 
never  to  have  been  registered,  is  a 
person  aggrieved  {Baker  v.  RawsoUy 
45  Cii.  D.  519,  529),  and  therefore  an 
action  is  frequently  met  by  a  motion 
or  summons  to  expunge  the  plaintifV's 
mark  from  tlie  register,  as  in  Edwards 
V.  Dennis,  30  Ch.  D.  454;  Re  Wood, 
32  Ch.  D.  247;  Bourne  v.  Stvan, 
[1903]  1  Ch.211.  See  Kcrly,T.  M.^ 
279   et   seq. 

(s)  S.  35.  Paine  v.  Baniells, 
[18931  2  Ch.  567;  Re  Batt,  [1898], 
2  Ch.  432;  [1899]  A.  C.  428. 

(0   S.   35   (2). 

(m)  S.  35  (3). 

{x)    S.    36.      Re    Gestctner,    [1907] 
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The  Board  of  Trade  may  permit  the  registration  as  a  trade  Chap.  XIII. 
mark  of  a  mark  used  by  any  association  or  person,  whieli  under-  standardiza-^ 
takes  the  examination  of  any  goods  in  respect  of  origin,  material,  tion  marks, 
mode  of  manufacture,  quality,  accuracy,  or  other  characteristic, 
to  certif}^  upon  or  in  connection  with  those  goods  the  result  of  the 
examination;    and  this  may  be  done  whether  or  not  there  is  a 
trade    or   a   goodwill   in   connection   with   the   examination   and 
certification  (y/) .      Such  a  trade  mark  cannot  be  transmitted  or 
assigned  without  permission  of  the  Board  of  Trade  (y). 

Special  jD revision  is  made  by  the  Act  of  1905  {z)  for  the  regis-  Sheffield 
tration  at  Sheffield  by  the  Cutlers'  Company,  in  a  register  to  be 
called  the  Sheflield  Register,  of  trade  marks  used  on  "metal 
goods  "  (which  are  defined  as  meaning  all  metals  whether  wrought, 
unwrought,  or  partly  wrought,  and  all  goods  composed  wholly  or 
partly  of  any  metal)  by  any  person  carrying  on  business  in 
Hallamshire,  in  the  County  of  York,  or  within  six  miles 
thereof  (a) . 

There  is  also  a  special  register  at  Manchester  for  trade  marks  Cotton  marks, 
for  cotton  goods  (6).  It  is  to  be  noticed  that  in  regard  to  cottoai 
piece  goods  and  cotton  yarn  a  mark  consisting  of  a  word  or  words 
alone,  whether  invented  or  otherwise,  and  in  respect  of  cotton 
piece,  goods  a  line  heading  alone,  cannot  now  bo  registered,  and  is 
not  to  be  deemed  distinctive;  and  no  registration  of  a  cotton  mark 
can  give  anj'  exclusive  right  to  the  use  of  any  word,  letter,  numeral, 
line  heading,  or  any  combination  thereof  (c). 

Where  an  arrangement  has  been  made  by  tlie  Crown  with  a  International 
foreign  state  for  mutual  protection  of  trade  marks,  and  an  Order  aJ^an^omcuts 
in  Council  to  such  effect  is  in  force,  any  person  who  has  applied  for  protection 
for  protection  for  any  trade  mark  in  any  such  state  is  entitled  to  marks, 
registration  of  his  trade  mark  under  the  Patents,  Designs,  and 
Trade  Marks  Acts  in  priority  to  other  applicants;  and  such  regis- 
tration is  to  have  the  same  date  as  the  date  of  application  in 
sucii  foreign  state;  but  the  application  must  be  made  within  four 
months  from  his  applying  for  prote(;tion  in  the  foreign  state  {d). 


2  Ch.  478;  [1908]  ICh.  513;  Philip-  M.,  Ch.  VI. 

part  V.    Whitele;/,   [1908]   2  CIi.   274.  (h)  S.  G4.     See  Kcrly,  T.   .M.,  Ch. 

(y)  S.  62.  VII.,  and  T.  M.  Rules,  1<)()G,  rr.  113— 

(z;  S.  63.  120. 

(rt)  See  as  U)  Slicilield  inaiks,  Korly,  (<:)  S.  64  (10). 

T.   M.,   Ch.    VI.,   and   T.    M.   Rules,  {d)  S.  103  (J)  of  the  Patents,  Dc- 

1906,    rr.    107—112;     and     as   to   the  sit,'ns   and    Trade     Marks     Act,    1883, 

"Cutlers'  Company's  Acts,"  Kerly,  T.  iiiiionded  by    18  \    19  Vii-t.  e.  (i3,  s.  6. 
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Tlie  proprietor  of  the  trade  nuuk  will  not  be  entitled  to  recover 
damages  for  infringements  happening  before  the  actual  registra- 
tion of  his  trade  mark  in  this  country  (e).  The  prior  use  during 
such  period  in  tiie  United  Kingdom  or  the  Isle  of  Man  of  the 
trade  mark  will  not  invalidate  the  registration  of  the  trade 
mark  (/) .  The  application  for  the  registration  of  a  trade  mark 
is  to  be  made  in  the  ordinary  manner,  except  that  any  trade  mark, 
the  registration  of  which  has  been  duly  applied  for  in  the  country 
of  origin,  may  be  registered  (^). 

The  above  provisions  may  be  applied  by  an  Order  in  Council 
to  any  "British  possession"  (i.e.,  any  territory  or  place  situate 
within  His  Majesty's  dominions  other  than  the  United  Kingdom, 
the  Isle  of  Man,  and  Channel  Islands),  the  legislature  of  which 
has  made  satisfactory  provision  for  the  protection  of  inventions, 
designs,  and  trade  marks,  patented  or  registered  in  this  country  (h) . 

Making  false  entries  or  writings  falsely  purporting  to  be  copies 
of  entries  in  the  register,  is  a  misdemeanour  (^) .  Falsely  repre- 
senting a  trade  mark  as  registered  is  an  offence  punishable  on 
summary  conviction  (j) .  The  unauthorized  user  of  the  Royal. 
Arms,  or  arms  so  closel}'  resembling  the  same  as  to  be  calculated 
to  deceive,  in  connection  with  any  trade,  business,  calling,  or  pro- 
fession, may  be  restrained  by  injunction  (/<:). 

It  should  be  added  that  under  the  Merchandise  Marks  Act, 
1862  (l),  the  forgery  of  a  trade  mark  was  made  a  misdemeanour. 
This  Act  was  repealed  by  the  Merchandise  Marks  Act,  1887  (m), 
which  makes  it  a  punishable  offence  to  forge  or  falsely  apply  to 
goods  a  registered  trade  mark;  or  to  apply  to  goods  any  trade 
description  (w)  which  is  materially  false  (o)  as  to  the  number, 
quality,  measure,  gauge  (p),  or  weight  (g),  or  as  to  the  place  or 


The  provisions  of  this  section  and 
s.  104  are  made  applicable  to  the  Act 
of  1905  by  s.  65. 

(e)  See  last  note. 

(/)  S.   103  (2). 

(g)  S.  103  (3).  See  Re  Calif or- 
nian  Fig  Syrup  Co.,  40  Ch.  D.  620; 
lie  Vignier,  61  L.  T.  495;  Re  Carter 
Medicine  Co.,  [1892]  3  Ch.  472.  See 
the  International  Convention  for  the 
Protection  of  Industrial  Property  of 
1883,  in  Kerh-,  T.  M.,  577  and  App. 
xviii. 

(A)  S.  104. 

(t)  Act  of  1905,  s.  66. 


(/)  S.  67. 

(yfc)  S.  68.  Royal  Warrant  Holders 
Assoc.  V.  Beanc,  [1912]  1  Ch.  10. 

(I)  25  &  26  Vict.  c.  88. 

(m)  50  &  51  Vict.  c.  28,  amended 
by  54  Vict.  c.  15.     Ante,  p.  70. 

(m)  Cameron  v.  JVig{/ins,  [1901]  1 
K.  B.  1. 

(o)  Starey  v.  Chilivorth  Gunpowder 
Co.,  24  Q.  B.  D.  90;  Ki>-schenboim  v. 
Salmon,  [1898]  2  Q.  B.  19. 

(p)  See  Bitdd  v.  Lucns,  [1891]  1 
Q.  B.  408. 

(q)  Langley  v.  Bombay  Tea  Co., 
[1900]  2  Q.  B.  460. 
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countiy  in  which  they  were  produced,  or  as  to  their  mode  of  iiianu-  Chap.  XIII. 
facture,  or  material,  or  as  to  their  being  the  subject  of  an  existing 
patent,  privilege  or  copyright,  or  as  to  the  person  or  firm  who 
manufactured  them;  falsifying  a  genuine  trade  mark,  by  altera- 
tion, addition,  effacement,  or  otherwise,  is  a  forgery  of  it.  It  is 
also  an  offence  against  the  Act  to  sell  goods  to  which  a  forged 
trade  mark  is  applied,  unless  the  seller,  having  taken  reasonable 
precautions,  has  no  reason  to  suspect  its  genuineness  or  has  other- 
wise acted  innocently  (r) . 

Trade  Name. 

There  is  no  right  by  English  law  to  the  exclusive  use  of  a  name  Trade  name, 
apart  from  its  use  in  connection  with  a  trade  or  business  (s) ;  but 
the  law  recognizes  a  plaintiff's  right  to  prevent  others  from  per- 
sonating his  business  by  using  any  such  description  as  would  lead 
customers  to  suppose  they  were  trading  with  the  plaintiff  (t);  and 
this  rests  on  the  principle,  which  is  the  ground  of  the  law  as  to 
trade  marks  (m),  viz.,  that  one  man  will  not  be  allowed  to  pass  off' 
his  goods  as  those  of  a  rival  trader,  and  thus  to  obtain  the  benefit 
of  his  rival's  reputation  and  of  custom  intended  for  his  rival .  This 
principle  applies  equally  to  the  use  of  a  name  which  has  been  so 
appropriated  by  user  as  to  come  to  mean  the  goods  of  a  particular 
producer,  though  it  has  never  been  impressed  on  or  affixed  to  goods 
and  is  not  a  trade  mark  properly  so  called  (a;). 

A  "trade  name"  may  be  that  of  a  person,  or  firm  (y),  or 
company  (2),  or  that  of  the  establishment  at  which  the  trade  is 
carried  on  (a);  or  it  may  be  a  name  under  which  goods  are  known 
in  the  market  as  being  made  or  sold  by  a  particular  person,  firm, 
or  company  (6);  and  a  man  has  a  right  to  prevent  other  persons 

(r)   S.   2   (2).      Christie  v.    Cooper,  {y)  Levy  v.  Walker,  10  Ch.  D.  436. 

[1900]  2  Q.  B.  522.  {z)    Lee     v.    Haley,    5    Ch.     155; 

is)  I>u  BouUoj  V.  l)u  Boulay,  L.  R.  Braham   v.   Beachim,   7   Ch.    D.   848; 

2  P    C    430  Saunders   v.    Sun   Co.,    [1891]    1    Cli. 


(0  Per  Giffard,  V.-C,  Boulnois  v. 
Peake,  13  Ch.  D.  513,  n. 


537;  jS'orth  Cheshire,  ^-c.  Co.  v.  Man- 
chester^ Brewery    Co.,   [1899]    A.   C. 
83;  Societe  Anonyme  v.  Panhard  Co., 
(m)  See  Glenny  v.  Smith,  2  Dr.  &;       [1901]  2  Ch.  513. 
Sm.    476,   480;    Levy   v.    Walker,    10  ^^^^   E.rj.,' -The  Carria-e  Baicaar," 

Ch.  D.  436;  Goodfellow  v.  Prince,  35  ^Jo^/wo/s  v.  Peake,  13  Ch.  D.  513,  n. ; 
id.  9;  Grand  Hotel  v.  Wtlson,  [19041  ^^^  ^^^  ^^.^.^  Service  Supply  Associa- 
A.   C    lOo.  ^j-Q^     y     Dean,    id.    512;     Hudson     v. 

{x)  Singer  Co.  v.  FjOO'/,  8  Ay)p.  Cas.        Oshnrne.  39  L.  J.  Cli.  79, 
15,  32,  per  Lord  Blackburn.  (/^)  As  "  Sin^fer  Sewing'  Macliiaos," 
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Chap.  XIII.  rroin  usin<;-  a  name,  real  or  fictitious,  or  a  description,  whether 
true  or  not,  wh'wh  is  calculated  to  represent,  i.e.,  which  has  the 
effect,  whether  intended  or  not  (c),  of  representing  to  the  world 
that  the  goods  produced  by  A.  are  goods  produced  by  B.,  on  the 
ground  that  B.,  having  established  a  business  reputation  under  a 
particular  name,  has  a  right  to  prevent  anyone  else  from  injuring 
his  bu^ines.s  by  using  that  name  [d). 

In  cases  of  trade  name,  as  in  those  of  trade  marks  (e),  the  right 
to  relief  lias  been  sometimes  rested  on  the  ground  of  fraud  in  the 
defendant;  but  it  seems  to  be  settled  that  the  plaintiff  need  not 
allege  the  defendant's  act  in  using  the  name  to  be  fraudulent,  or 
even  that  he  knew  of  the  plaintiff's  right  to  its  use  (/),  but  only 
that  the  use  by  the  defendant  is  such  as  to  be  reasonably  likely  to 
cause  the  defendant's  goods  to  be  taken  for  those  of  the 
plaintiff  (g),  and  that  the  plaintiff  need  not  prove  that  any 
customer  has  in  fact  been  deceived  (h).  "All  the  Court  requires 
is  to  bo  satisfied  that  the  names  are  so  similar  as  to  be  calculated 
to  produce  confusion  between  the  two — so  calculated  to  do  it  that 
when  it  is  drawn  to  the  attention  of  those  adopting  the  name  com- 
plained of  that  that  would  be  tlie  result,  it  would  not  be  honest  for 
them  to  persevere  in  their  intention,  though  originally  the  inten- 
tion might  not  have  been  otherwise  than  honest  "(^).  If  the 
natural  consequence  of  the  use  by  the  defendant  of  the  name 
adopted  by  him  is  that  his  goods  wall  be  taken  to  be  those  of  the 
plaintiff',  and  he  continues  that  user  after  notice  of  the  plaintiff's 
right  to  the  name,  the  Court  holds  the  user  to  be  wrongful  and  in 
a  certain  sense  "fraudulent"  (k). 

^^''."^"  It  should  be  added  that  a  man  has  a  right  to  trade  under  his 

in;in  s  own  " 

iiamo. 

Singer  Co.  v.  Loog,  sup.;  Birmingham  fact  and  not  of  the  defendant's  inten- 

Co.  V.  Powell,  [1897]  A.  C.  710.  tion,  see  Glenny  v.  Smith,  2  Dr.  &  Sm. 

fc)   Singer  Co.   v.   Loog,  sup.,  per  476,  480;  Hookham  v.  Pottage,  8  Ch. 

Lord  Watson,  at  p.  38.  91;  Singer  Co.  v.  Wilson,  3  App.  Cas. 

id)   Levy  v.    Walker,  sup.;  Societe  S76,  396;  Singer  Co.  \.  Loog,  sup., -per 

.Inoni/me   v.    Panhard   Co.,    [1901]    2  Lord  Watson,  at  p.  38. 
C'li.    513;     sea     Lecouturier    v.    Itcy,  (h)  Braham  v.   Beachim,  7  Ch.  D. 

[1910]  A.  C.  262.     Ante,  p.  217.  848;  North  Cheshire  Co.  v.  Manches- 

(c)    Ante,   p.    222.  ter  Brewery  Co.,  sup. 

if)  Ainsivorih  v.   Walmisley,  1  Eq.  (i)    Per   James,   L.J.,   Ilendriks   v. 

52 1  (unless  plaintiff  claims  damages);  Montagu,  17  Ch.  D.  638. 
T.trton  V.  Turton,  42  Ch.  D.  128, 138,  (/.•)  Singer  Co.  v.  Loog,  18  Ch.  D. 

per    Lord    Esher,    M.R.      See    a7ite,  417,    per    Cotton,    L.J. ;     Turton    v. 

],!..  222—224.  Turton,  42   id.    128,   140,  per  Cotton, 

o)   That   it   is  a  mere  question  of  L.J. 
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own  name,  even  though  the  effect  may  be  to  injure  a  rival  trader  Chap.  XIII. 
who  happens  to  bear  the  same  name  {I),  provided  he  does  so  hand 
fide;  but  he  must  not  use  his  own  name  in  such  a  manner  as  to 
represent  that  his  business  is  that  of  a  rival  trader  of  the  same 
name  (m) . 

Whether  the  right  to  the  exclusive  use  of  a  trade  name  can  be 
properh  called  "property''  appears  to  be  still  a  moot  point  (w); 
but  it  is  perhaps  rather  a  matter  of  verbal  nicety  than  of  practical 
importance,  the  substantial  ground  of  the  jurisdiction  and  the 
principles  on  which  the  Court  acts  being  well  ascertained  (o). 


(Z)  Fine  Cotton  Spinners'  Assoc,  v.  ivorth  v.   Walmisley,  1  Eq.  518,  524; 

Harioood,  [1907]  2  Ch.  184;  Warioick  James,  L.J.,  in  Singer  Co.   v.   Loog, 

Tyre  Co.  v.  l^ew  Motor  Co.,  [1910]  1  18     Ch.    D.    412;      and      Walker    v. 

Ch.  248.     See  ante,  p.  221.  Emmott,  54  L.  J.  Ch.  1059. 

(w)    FuUwood   V.    Fulhvood,   9   Ch.  (o)     See    per    Lord    Herschell,    in 

D.  176.  Montgomery  v.  Thompson,  [1891]  A. 

(«)   See    per    Lord    Blackburn,   in  C.  217,  and  in  Reddaway  v.  Banham, 

Singer  Co.   v.  Loog,  8  App.  Cas.  32,  [1896]  A.  C.  209.     See  ante,  p.  222. 
-33.     See,  also,  Wood,  V.-C,  in  Ains- 
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CHAPTEE  XIV. 


PATENTS. 


Chap.  XIV 

Letters 
patent. 


Monopolies. 


TiiK  term  "Letters  Patent "  (a)  in  the  widest  sense  denotes 
grants  made  by  the  Crown  of  some  right  or  privilege,  as,  for 
example,  grants  of  lands,  titles  of  honour,  or  oIHces;  e.g.,  the 
office  of  one  of  His  Majesty's  counsel. 

But  by  "  Patents  "  in  modern  times  we  generally  understand 
grants  by  the  Crown  to  inventors  of  the  sole  and  exclusive  {h) 
right  to  "use,  exercise,  and  vend"  their  inventions  within  the 
United  Kingdom  and  the  Isle  of  Man  (c). 

In  ancient  times  the  Crown  asserted  a  prerogative  right  to  make 
grants  of  monopolies.  Coke  describes  a  monopoly  as  being  "an 
institution  or  allowance  by  the  King  by  his  grant,  commission,  or 
otherwise,  to  any  person  or  persons,  bodies  politique  or  corporate, 
of  or  for  the  sole  buying,  selling,  making,  working,  or  using  of 
anj-thing,  whereby  any  person  or  persons,  bodies  politique  or 
corporate,  are  sought  to  be  restrained  of  any  freedom  or  liberty 
that  they  had  before,  or  hindered  in  their  lawful  trade  '\d).  But, 
at  common  law,  no  grant  of  a  monopoly  was  valid  in  respect  of 
articles  in  common  use,  or  if  it  purported  to  give  the  sole  right  to 
exercise  a  known  occupation  (e);  for  a  patentee  or  grantee  must 
be  the  inventor,  or  at  least  the  inti'oducer  into  the  realm  (/),  of  the 


(«)  I.e.,  Literce  Patentes,  open 
letters,  so-called,  says  Blackstone  (2 
Bl.  346),  because  "  they  are  not  sealed 
up  but  exposed  to  open  view  with  the 
great  seal  pendant  at  the  bottom,  and 
are  usually  directed  or  addressed  by 
the  King  to  all  his  subjects  at  large." 
See  the  Form  of  Letters  Patent  for 
Inventions,  post,  Appendix.  By  46 
&  47  Vict.  c.  57,  s.  12,  the  seal  of  the 
Patent  Office  (see  s.  84)  was  substi- 
tuted for  the  Great  Seal;  see  ss.  14, 
64,  of  the  Act  of  1907  (7  Edw.  7, 
c.  29). 

(6)  Stears  v.  Rogers,  [1893]  A.  C. 
235. 


(c)  A  patent  is  a  "  franchise " 
within  the  County  Courts  Act,  1888 
(51  &  52  Vict.  c.  43),  s.  56,  and 
therefore  a  County  Court  has  no  juris- 
diction to  try  an  action  for  the  in- 
fringement of  a  patent  wiiere  the 
validity  of  the  patent  is  in  dispute: 
lleg.  V.  Halifax,  [1891]  1  Q.  B.  793; 
2   U.   263. 

(«)  Coke,  3rd  Instit.  181.  See,  as  to 
the  history  of  monopolies,  Edmunds  on 
Patents,  Ch.  II. 

(e)  Case  of  Monopolies,  11  liep. 
84  b. 

(/;  See  Baroj  v.  AUin  (44  Eliz.),. 
Noy's  Keports,   178,  182;   per  Jessel, 
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thing  which  is  the  subject  of  the  patent  or  grant;   though  under  Chap.  XIV. 
the  Act  of  1907  the  grant  may  be  made  to  otliers  jointly  with 
him(g). 

After  great  complaints,  in  the  reigns  of  Elizabeth  and  James  I.,  Statute  of 
of  the  abuse  of  the  prerogative  by  the  granting  of  illegal  mono-  ?^°ja?''i'^~ 
polies,  the  law  was,  in  1624,  declared  and  defined  by  the  Statute  c.  3. 
of  Monopolies,   21    Jac.    1,   c.    3,   which,   after   declaring   that 
monopolies  (h)  are  "  altogether  contrary  to  the  laws  of  this  realm  " 
and   shall   be   utterly   void,  proceeds   to   except   patents   for   the 
term  of  fourteen  years  or  under,  granted  for  new  inventions  (i) . 
This  exception  is  contained  in  the  following  saving  clause:  — 

S.  6.  "Any  declaration  before  mentioned  shall  not  extend  to 
any  letters  patent  and  grants  of  privilege,  for  the  term  of  four- 
teen years  or  under,  hereafter  to  be  made,  of  the  sole  working 
or  making  of  any  manner  of  new  manufactures  within  this 
realm,  to  the  true  and  iirst  inventor  or  inventors  of  such  manu- 
factures, which  others,  at  the  time  of  making  such  letters  patent 
and  grants,  shall  not  use:  so  as  also  they  be  not  contrary  to  the 
law,  nor  mischievous  to  the  State  by  raising  j^rices  of  com- 
modities at  home,  or  hurt  of  trade,  or  g-enerally  inconvenient  (k); 
the  said  fourteen  years  to  be  accounted  from  the  date  of  the  first 
letters  patent  or  grant  of  such  privilege  hereafter  to  be  made; 
but  that  the  same  shall  be  of  such  force  as  they  should  be  if  this 
Act  had  never  been  made,  and  of  none  other  "  (/). 

The  validity  of  a  patent  for  an  invention  is  to  be  ascertained  by 
reference  to  the  terms  of  the  above  section  of  the  21  Jac.  1, 
c.  3  (m)[  and  it  will  be  observed  that  the  section  requires  {inter 
alia)  that: — 

(1)  The  subject-matter  of  the  patent  must  be  a  "manufac- 

ture," and  must  be  "new"  within  the  realm  (w). 

(2)  The  patentee  must  be  the  "  true  and  first  inventor." 

(3)  The  invention  must  be  one  not  already  in  use  within 

the  realm. 

M.ll.,  in    Marsden    v.  Saville    Co.,  3  68,  75,  90. 

Ex.    D.    206.      Cf.    Clothworkers    of  (I)  See  Bell's  Principles  of  the  Law 

Ipswich  Case,  Godb.  252.  of  Scotland,  §  1349  (the  law  of  Scot- 

(ff)    See   p.   247.  land  as  to  patents  is  the  same  as  that 

(h)  There  described  as  privileges  of  of  England:   ib.). 
"  the    sole    buying,    selling,    making,  (m)    Sec  ss.    1,   93,  of  the  Patents 

working,  or  using  anj^tliing  within  this  and    Designs    Act,    1907    (7    I'dw.    7, 

realm."  o.  29). 

(«')     Such     grants     were     valid     at  (n)   As  to  what  is  meant  by  "  the 

common  law;   3rd  Instit.   184.  realm,"  see  Rolls  v.  Isaacs,  19  Ch.  D. 

(Ic)  Sec  Jte  JIatHchck,  [1909]  2  Cli.  208. 

G.P.P.  16 
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Chap.  XIV.       {!)  As  reoariKs  the  IrijiliiiiaU;  subjcL't-inattor  of  a  patent,  the 

Manufacturr.    ^^'^'i"''  ""  nianufacturo,"  as  used  in  tho  statute,  is  taken  to  moan  a 

vendilile  article  produced  bv  tlu^  art  and  hand  of  man. 

New  .Kub-  ■  Tilt)    word    'manufactures'    has    been    g-enerally  understood  to 

Btauce.  donoto  eitlier  a  thing-  made,  Avhich  is  useful  for  its  own  sake,  and 

New  vendible  as  such,  as  a  medicine,  a  stove,  a  telescope,  and  many  others; 

nu'chauisui.      or  to  mean  an  engine  or  insti'ument,  or  some  part  of  an  engine  or 

New  procrss.    instrument,  to  be  employed,  either  in  the  making  of  some  previously 

known  article,  or  in  some  other  useful  ])urpose,  as  a  stocking  frame, 

or  a  steam  engine  for  raising  water  from  mines.    Or  it  may  perhaps 

o.xtond  also  to  a  new  process  to  be  carried  on  by  known  implements, 

or  elements,  acting  u])on  known  substances  and  iiltimately  jn-odueing 

some  other  known  substance,  but  producing  it  in  a  cheaper  or  more 

expeditious  manner,  or  of  a  better  and  more  useful  kind  "  (o). 


No  patent  for 
a  principle. 


But  "  no  merely  philosophical  or  abstract  principle  can  answer 
to  the  word  'manufactures.'  For  instance,  supposing  a  person 
discovered  that  three  angles  of  a  triangle  are  equal  to  two  right 
angles,  that  is  an  abstract  discovery  and  would  not  be  tho  subject 
of  a  patent"  (p).  "Something  of  a  corporeal  and  substantial 
nature,  something  that  can  be  made  by  man  from  the  matters  sub- 
jected to  his  art  and  skill,  or  at  the  least  some  new  mode  of 
employing  practically  his  art  and  skill,  is  required  to  satisfy  this 
word  "  (g).  The  patent  must  be  for  the  vendible  matter  and  not 
for  the  principle  (r) .  The  true  foundation  of  all  patents  is  the 
manufacture  itself  (s) ;  but  the  thing  patented  may  be  either  a 
new  substance,  or  a  new  mechanism,  or  a  new  method  or  process  (^) 
whereby  articles  can  be  produced  more  quickly  and  cheaply, 
though  neither  the  thing  produced  nor  the  machinery  producing  it 
be  novel;  for  "  no  novelty  is  required  as  to  the  object;  the  novelty 
may  be  in  the  means  for  effecting  the  object,  wdiether  old  or 
new"  (u).  Although  there  can  be  no  valid  patent  for  a  mere 
principle  per  se,  yet  where  a  principle  is  so  embodied  in  and 
connected  with  corporeal  substances  as  by  a  practical  method  or 
process  to  produce  new  results  and  effects  in  any  art,  trade,  or 


(o)  Per  Abbott,  C.J.,  The  King  v. 
Wheeler,  2  B.  &  Aid.  .349;  20  R.  R. 
465. 

(;;)  Young  v.  lloacnthal,  1  R.  P. 
C.  31. 

(«7)  The  King  v.  Wheeler,  2  B.  & 
Aid.  350;  20  R.  R.  465. 

(r)  Per  Heath,  J.,  Boulton  v.  Bull, 


2  H.  Bl.  482;  3  R.  R.  439. 

(s)  Per  BuUer,  J.,  ib.  486. 

(0  See  as  to  new  processes,  Crane 
V.  Price,  4  M.  &  Gr.  580;  61  R.  R. 
614;  Edmunds  on  Patents,  24;  Cross- 
leij  V.  Potter,  Macr.  Pat.  Cas.  240. 

{ic)  Per  Wood,  V.-C,  Curtis  v. 
Piatt,  3  Ch.  D.  136  (note). 
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manual  occupation,  there  may  be  a  valid  patent  for  the  combina-    Chap.  XIV. 
tion  of  the  new  principle  with  the  practical  method  of  applying  ' 
it  (a;). 

An  invention  is  not  the  same  thing  as  a  discovery;  if  a  man  "invention" 
■does  nothing  more  than  discover  that  a  known  machine  can  °°*  discovery, 
produce  effects  which  it  was  not  known  that  it  could  produce, 
his  discovery,  however  great  and  useful,  is  not  a  patentable 
invention.  Some  addition  must  be  made  to  previously  known 
inventions,  and  either  a  new  and  useful  thing  or  result  must 
be  produced,  or  a  new  and  useful  method  of  producing  an 
old  thing  or  result.  But  the  discovery  how  to  use  a  known 
thing  for  a  useful  purpose  for  which  it  has  never  before  been 
used  may  be  an  "invention"  if  there  is  novelty  in  the  mode 
of  using  it  as  distinguished  from  novelty  of  purpose,  or  if  any 
new  modification  of  the  thing,  or  any  new  appliance,  is  necessarj^ 
for  using  it  for  its  new  purpose  {y) . 

A  combination  may  be  the  subject  of  a  valid  patent  if  the  com-  Cambination. 
bination  is  new  and  useful,  though  each  of  the  parts  which  enter 
into  it  be  old  {z),  and  the  patent  gives  jDrotection  for  each  part 
that  is  new  and  material  for  the  process,  but  not  for  a  part  which 
would  not  itself  have  been  patentable  {a) . 

(2)  A  person,  who  in  a  popular  sense  was  not  the  true  and  first  True  and  first 
inventor,  may  yet  be  "the  true  and  first  inventor"  in  a  legal  ^^^^^*°'^- 
sense;  for  instance,  he  may  have  been  the  first  to  have  imported 
some  one  else's  invention  from  abroad;  or  he  may  have  been  the 
first  to  make  known  an  invention  which  others  had  also  discovered 
but  had  not  made  known  to  the  public.  In  Plimpton  v.  Malcolm- 
son,  Jessel,  M.B,.,  said  (6):  — 

"  Shortly  after  the  passing  of  the  statute,  the  question  arose 
whether  a  man  could  be  called  a  first  and  true  inventor  who,  in  ilio 
popular  sense,  had  never  invented  anything,  but  who,  having  learned 
abroad  (that  is,  out  of  the  realm,  in  a  foreign  country,  because  it  has 
been  decided  that  Scotland  is  A\dtliin  the  realm  for  tliis  purpose)  that 

{x)  See  per  Eyre,  C.J.,  in  Boulton  Lister  v.   Leather,   8   E.    &  B.    1016. 

V.   Bull,  2  H.   BI.   492,   494,   495;    3  See  Clark  v.  Adie,  2  App.  Cas.  315; 

R.  R.  465;   Otto  v.  Linford,  46  L.  T.  Sirdar    Rubber    Co.     v.     Wallingto),, 

35;   per  Pearson,  J.,  Badische  Anilin  [1905]   1  Cli.  451;    [1906]  1  Ch.  252. 
V.  Levinstein,  24  Ch.  D.  171,  172.  («)    Per    James,   V.-C,   Parlces    v. 

(y)    Lane-Fox   v.    Kensington    Co.,  Stevens,  8  Eq.  367,  368. 
[1892]    3   Ch.    424,   426,   per  Lindlcy,  (6)  Plimpton  v.  Malcnhmon,  3  Ch. 

Iv.J.  D.  555. 

(z)      Per      Lord      Campbell,     C..J., 

16(2) 
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eomobody  else  had  invented  something-,  quietly  copied  the  invention, 
and  bi-oilo-ht  it  over  to  thiri  country,  and  then  took  out  a  patent.  As 
I  said  boforo,  in  the  popular  sense  he  had  invented  nothing.  But  it 
was  decided,  and  now,  therefore,  is  the  legal  sense  and  meaning  of  the 
statute,  tliat  ho  ^\ll.s  a  first  and  true  inventor  -within  the  statute,  if  the 
invention,  being  in  other  respects  novel  and  useful,  was  not  previously 
known  in  this  country — '  known  '  being  used  in  that  particular  sense, 
as  being  part  of  what  had  been  called  the  common  or  public  know- 
ledge of  the  country.  That  was  the  first  thing.  Then  there  was  a 
second  thing.  Suppose  there  were  two  people,  actual  inventors  in 
tliis  country,  who  invented  the  same  thing-  simultaneously,  could 
either  be  said  to  be  the  first  and  true  inventor?  It  was  decided  that 
the  man  who  first  took  out  the  patent  was  the  first  and  true  inventor. 
Then  tliere  was  another  point.  If  the  man  who  took  out  the  patent 
was  not,  in  popular  laugaiag-e,  the  first  and  true  inventor,  because 
somebody  had  invented  it  before,  but  had  not  taken  out  a  patent  for 
it,  would  he  still,  in  law,  be  the  first  and  true  inventor?  It  was 
decided  he  would,  provided  tlie  invention  of  the  first  inventor  had 
been  kept  secret,  or,  without  being  actually  kept  secret,  had  not  been 
made  known  in  such  a  way  as  to  become  a  part  of  the  common  know- 
ledge, or  of  the  public  stock  of  information.  Therefore,  in  that  case 
also,  there  was  a  person  who  was  leg-ally  the  first  and  true  inventor, 
although,  in  common  languag-e,  lie  was  not,  because  one  or  more 
people  had  invented  it  before  him,  but  had  not  sufiiciently  disclosed 
it." 

This  rule,  however,  that  a  communication  from  abroad  enables 
a  person  to  take  out  a  patent,  is  anomalous;  and  a  communication 
made  in  England  by  one  British  subject  to  another  British  subject 
does  not  make  the  recipient  the  "true  and  first  inventor"  (c). 

Letters  patent  may  be  granted  to  a  foreigner  resident  abroad  for 
an  invention  communicated  to  him  by  another  foreigner  also  resi- 
dent abroad  (d) . 

(3)  "  The  consideration  for  a  patent  is  the  communication  to 
the  public  of  a  process  that  is  new"  (e). 

It  is  therefore  often  set  up  by  way  of  defence  to  an  action  for 
infringement  of  a  patent,  that  the  alleged  invention,  the  subject- 
matter  of  the  patent,  has  been  made  known,  or  has  been  anticipated 
by  use  within  the  realm.  "If  the  public  once  becomes  possessed 
of  an  invention  by  any  means  w^hatever,  no  subsequent  patent  for 
it  can  be  granted  either  to  the  true  or  first  inventor  himself,  or 
any  other  person,  for  the  public  cannot  be  deprived  of  the  right 
to  use  the  invention,  and  a  patentee  of  the  invention  could  not 


(c)  Marsden  v.  Saville  Co.,  3  Ex. 
D.  203.  See  Lewis  v.  Marling,  10 
B.  &  C.  22;  34  R.  R.  313. 

(d)  Per  Lord  Cairns,  C,  Re  Wirth, 


12  Ch.  D.  303 ;  Act  of  1907,  s.  1  (1). 

(e)  Per  Lord  Blackburn,  Patterson 
V.   Gas  Light   Co.,  Z  App.   Gas.   244. 
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give  an}-  consideration  to  the  public  for  the  grant,  the  public  Chap.  XIV. 
alread}-  possessing  everything  that  he  could  give"  (/). 

It  is  not  necessary  that  the  invention  should  be  used  by  the  Prior  user  or 
public  as  -svell  as  known  to  the  public.  If  the  invention  and  the.^ 
mode  in  which  it  can  be  used  has  been  made  known  to  the  public 
by  a  description  in  a  work  which  has  been  publicly  circulated,  or 
in  a  specification  {post,  p.  248)  duly  inrolled,  unless  the  specifica- 
tion was  deposited  more  than  50  years  before  or  was  "  provi- 
sional "'  only  (g),  it  avoids  the  patent,  though  it  is  not  shown 
that  it  ever  was  actually  put  intx)  use  (h).  A  publication  made 
without  the  patentee's  knowledge  or  consent  of  matter  derived 
or  obtained  from  him  will  not  invalidate  a  patent;  but,  if  he 
learnt  of  the  publication  before  applying  for  his  patent,  the 
patentee  must  have  applied  for  protection  for  his  invention 
with  all  reasonable  diligence  (i) . 

There  must  be  cither  some  prior  use  in  this  country,  or  some 
prior  publication  in  this  country  of  an  intelligible  description  of 
the  invention  (^•)  which  has  become  known  here  (I);  and  the omis 
is  on  the  patentee  to  show  that  a  prior  publication  did  not  become 
so  known;  for  no  evidence  is  necessary  to  show  that  the  publica- 
tion was  in  fact  read  or  referred  to;  but,  if  proof  is  given  that 
it  was  not  sold  or  circulated,  the  publication  would  not  be  fatal 
to  the  patent  (m) .  Moreover,  the  information  as  to  the  alleged 
invention  given  by  the  prior  publication  must  be  equal  to  that 
given  by  the  subsequent  patent;  it  must  be  "such  that  a  person 
of  ordinary  knowledge  of  the  subject  (i.e.,  an  expert)  would  at 
once  perceive,  understand,  and  be  able  practically  to  apply  the 
discovery  without  the  necessity  of  making  further  experiments 


(/)  Hindmarch  on  Patents,  33;  ap-  bury,  C,  Betts  v.  Menzies,  10  H.  L. 

proved,  as  a  correct  statement  of  the  C.    154. 

law,  per  Lord  Blackburn,  3  App.  Cas.  (t)  S.  41   (2). 

244.  {Jc)  Per  Cotton  and  Lindley,  L.JJ., 

{g)    Act   of    1907,    ss.    7,    41.      See  Harris  v.  Itothiudl,  35  Ch.  D.  427. 

post,  p.  248.  (0  Sec  as  to  wliat  extent  of  know- 

(A)    Per   Lord   Blackburn,   3   App.  ledge  is   sufficient,   per   Jcssel,   M.R., 

Cas.  244,  245,  and  per  Blackburn,  J.,  Plimpton     v.    ilalcolmnon,   3    Ch.    D. 

Belts  V.   Menzies,   10  H.    L.   C.    142.  556. 

But  the  antecedent  specification  must  (w)  Per  Cotton  and  Lindley,  L.JJ., 

disclose  a  practicable  mode  ol:  produc-  Harris   v,   llothwcll,   35   Ch.    D.    428. 

ing  the  result  which  is  the  effect  of  the  The  publication  may  ije  in  a  foreign 

subsequent  discovery;  per  Lord  West-  language;  ib.  p.  429.     Cf.  Pickard  v. 

Prescott,  9  R.  P.  C.  195. 
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of 


and  "aiiiinu-  furtluT  infonnatiou  before  the  invention  can  be 
made  useful"  (w). 

To  be  the  subject  of  a  valid  patent  an  invention  must  be  not 
only  novel  but  useful,  though  the  Statute  of  Monopolies  does  not 
mention  utility  (o).  But  it  is  not  necessary  to  show  that  the 
invention  will  be  commercially  successful  (o) ;  and  a  small  amount 
of  utility  is  sulHcient  to  support  a  patent  (p).  "  Utility  "  in  this 
connection  does  not  mean  abstract  utility,  but  "  an  invention  better 
than  the  preceding  knowledge  of  the  trade  as  to  a  particular 
fabric"  (q). 

An  invention  is  useful  by  which  an  article,  good  though  not  so 
good  as  one  of  the  same  kind  previousl}'  known,  can  be  produced 
more  cheaply  by  a  different  process  (r) . 

The  grant  and  protection  of  a  patent  are  now  regulated  by  the 
Patents  and  Designs  Act,  1907  (s),  which  was  passed  to  con- 
solidate the  law  relating  to  patents  for  inventions,  and  by  the 
Patents  Eules,  1908,  made  under  that  Act  (t).  This  Act,  subject 
to  certain  special  provisions,  applies  also  to  Scotland  (m)  and 
Ireland  (a-),  and  to  the  Isle  of  Man  (y). 

In  the  above  Act,  "patent"  means  "letters  patent  for  an  in- 
vention" ;  "patentee"  means  "the  person  for  the  time  being 
entitled  to  the  benefit  of  a  patent  "  ;  and  "invention"  means  "any 
manner  of  new  manufacture  the  subject  of  letters  patent  and  grant 
of  privilege  within  s.  6  of  the  Statute  of  Monopolies"  (supra^ 
p.  241),  "  and  includes  an  alleged  invention  "  (z). 

The  Act  is  not  to  take  away,  abridge,  or  prejudicially  affect, 
the  prerogative  of  the  Crown  in  relation  to  the  granting  of  letters 
patent  or  withholding  a  grant  (a) . 


(w)  Per  Lord  Westbury,  C,  Hill 
V.  Evans,  4  De  G.  F.  &  J.  300;  Phil- 
pott  V.  Ilanbunj,  2  E.  P.  C.  43; 
Anglo- Atner lean  Brush  Co.  v.  King, 
[1892]   A.  C.   378. 

(o)  Per  Lord  Halsbury,  C,  Badische 
Anilin  v.  Levinstein,  12  App.  Gas. 
712. 

(p)  Per  Jessel,  M.R.,  Plimpton  v. 
Malcolmson,  3  Ch.  D.  582. 

(^)  Per  Grove,  J.,  Young  v.  Rosen- 
thal, 1  E.  P.  C.  34;  Lane-Fox  v. 
Kensington  Co.,  [1892]  3  Ch.  424. 
See  further  as  to  utility,  Edmunds  on 
Patents,  100  et  seq. ;  Frost  on  Patents, 
Ch.  IV.;  Lawson  on  Patents,  206. 


(r)  Welsbach  Go.  v.  New  In- 
candescent Co.,  [1900]  1  Ch.  843. 

(s)  7  Edw.  7,  c.  29,  amended  as  ta 
6.  92  by  8  Edw.  7,  c.  4.  The  previoua 
statutes  were  the  Acts  of  1835,  1852, 
1853,  1883,  1885,  1886,  1888,  1901, 
1902,  and  1907  (c.  28),  which  are  all 
repealed. 

(0    S.    86. 

(m)   S.  94. 

{x)  S.  95.  See  Kinahan  v.  Kina- 
han,  45  Ch.  D.  78. 

(y)  S.  96. 

(z)  S.  93. 

(«)  S.  97. 
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Any  person  (which  includes  a  body  corporate  (6))  who  claims  to  Chap.  XIV. 
be  the  true  and  first  inventor  of  an  invention,  whether  a  British  vvhomay 
Bubject  or  not,  may  apply  for  a  patent  (c) ;  and  two  or  more  persons  apply  for 
may  apply  and  a  patent  be  granted  to  them  jointly,  although 
some  or  one  only  be  the  true  inventors  or  inventor  (c) .     Formerly  Joint 
they  must  have  been  joint  inventors.     Co-patentees,  unless  other-  ^^  ^^  ^^''' 
wise  specified  in  the  patent,  are  treated  as  joint-tenants  for  the 
purpose  of  devolution  of  the  legal  interest  (^);    but,  subject  to 
any  contract  to  the  contrary,  each  may  use  the  invention  for  his 
own  profit,  though  he  may  not  grant  a  licence  without  consent  of 
the  others  (e);  and  the  beneficial  interest  on  the  death  of  any  one 
of  them  passes  to  his  personal  representative  (d) .    If  the  inventor  Personal 
dies  without  applying  for  a  patent,  application  may  be  made  by,  representa- 
and  a  patent  granted  to,  his  "legal  representative"  (/). 

The  application  must  be  in  the  prescribed  form,  and  must  be  Application. 
left  at,  or  sent  by  post  to,  the  Patent  Office  (g) .     It  must  contain 
a  declaration  {h)  to  the  effect  that  the  applicant,  or  in  a  joint 
application  one  at  least  of  the  applicants,  claims  to  be  the  true 
and  first  inventor  (i). 

The  Act  does  not  attempt  to  define  who  is  "the  true  and  first  '•  True  and 
inventor"  ;   to  ascertain  the  meaning  of  the  expression,  recourse  ^Qp_» 
must  still  be  had  to  the  numerous  decisions  upon  the  Statute  of 
Monopolies  (7c) . 

The  exhibition  of  an  invention  at,  or  the  publication  of  a  Publication 
description  during,  an  industrial  or  international  exhibition  do 
not  prejudice  the  right  of  the  inventor  to  apply  for  a  patent,  pro- 
vided that  he  has  given  the  proper  notice  of  his  intention  to 
exhibit,  and  applies  for  a  patent  within  six  months  from  the  open- 
ing of  the  exhibition  (^).  By  Order  in  Council  this  protection 
ma}'  be  extended  to  any  exhibition,  and  the  exhibitor  be  relieved 
from  the  condition  as  to  notice  {m). 


(b)  Interpretation  Act,  1889  (52  &  SaviUe  Co.,  3  Ex.  D.  203. 

53  Vict.  c.  63),  s.  19.  (i7)  S.  1  (2);  and  as  to  the  Patent 

(c)  Ss.  1,  37.  Office,  s.  62. 

(d)  S.  37.  .  (J>)  Tlie  declaration  may  bo  a  statu- 

(e)  S.  37.  Mathers  v.  Green,  1  Cli.  tory  declaration  under  .5  &  G  Will.  4, 
29,  Goodeve,  P.  C.  298;  Hancock  v.  e.  62,  or  not,  as  may  be  prescribed; 
Bewlcy,  Johns.  601;  fitccrn  v.  Jiogcrs.  s.  1  (4). 

[1892]  2  Ch.  13.  (0   S.    1    (3). 

(/)  S.  43.     Before  the  Act  of  1883  (/)  21  .Jac.   1,  c.  3,  antr.  p.  241. 

the  legal  personal  representative  could  (l)  S.  45   (1). 

not   take    out    a    patent;    Mar.sdcn    v.  (m)  S.  45  (2). 
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It  is  part  of  the  considoration  lor  the  grant  oi'  a  patent  that 
the  ]iatcntee  shall  seenre  to  tlii>  public  the  benefit  of  his  discovery, 
so  that  at  the  exj)iralion  of  the  patent  others  may  be  able  to 
work  or  make  the  manufacture  of  which  the  patentee  was  the 
inventor (w). 

The  patentee  has,  therefore,  ever  since  the  time  of  Queen 
Anne  (o\  been  required  to  furnish  a  description — called  a  "  speci- 
fication "--of  the  thing  to  be  done  and  the  manner  of  doing  it,  in 
such  a  way  as  to  enable  skilled  persons  to  adopt  the  invention  and 
make  the  manufacture.  The  object  of  requiring  a  specification 
is  to  enable  persons  o£  reasonable  intelligence  and  skill  in  the 
Bubject-matter  to  tell  from  the  inspection  of  the  specification 
itself  what  the  invention  was  for  which  the  patent  was  granted(p). 
The  specification  must  be  such  as,  if  fairly  followed  by  a  com- 
petent workman  without  invention  or  addition,  would  produce 
the  thing  for  which  the  patent  is  taken  o\it{q).  It  is  supposed 
to  be  addressed  to  a  practical  workman  who  brings  the  ordinary 
degree  of  knowledge  and  capacity  to  the  subject  (r). 

Since  the  Act  of  1852  (s)  it  has  been  the  practice  to  furnish  two 
specifications,  first,  a  preliminary  or  "provisional"  specification, 
which  describes  the  nature  of  the  invention,  with  the  object  of 
protecting  an  inventor  until  the  filing  of  a  second  specification, 
called  the  "final"  or  "complete"  specification,  which  must  not 
only  describe  the  nature  of  the  invention,  but  must  also  show  "  in 
what  manner  it  is  to  be  performed"  (t). 

"  The  object  of  requiring  the  patentee  to  state  "  (by  the 
provisional  specification)  "  the  nature  of  his  invention  is  to  let 
the  public  know  what  is  the  prohibited  ground,  and  what  they 
are  not  to  do,  what  the  patentee  has  got  his  grant  for,  which 
gives    him    a    monopoly    for    fourteen    years.      The    object    of 


(w)  Hortibloiver  v.  Bonlton,  8  T.  R. 
100,  103;  3  R.  R.  439. 

(o)  Per  Lord  Blackburn,  Bailey  v. 
Jtoberton,  3  App.  Gas.  1074. 

(T?)  Foxtvdl  V.  Bostoeh,  4  De  G.  J. 
&  S.  312,  per  Lord  Westbury,  G. 

(y)  Per  Parke,  B.,  Neilson  v. 
Ear  ford,  1  Webs.  P.  G.  66,  n. 

(r)  Per  Parke,  B.,  Neilson  v. 
Earford,  1  Webs.  P.  G.  314.  Sec  per 
Jessel,  M.R.,  PUmptoji  v.  Mcdcolm- 
son,   3     Ch.    D.    568,     569:     Bndische 


An'din  v.  Levinstein,  12  App.  Gas. 
710;  Lane-Fox  v.  ^Keitxington  Co., 
[1892]  3  Gh.  424. 

(.9)    15   &   16   Vict.    c.    83. 

(0  Stoner  v.  Todd,  4  Gh.  D.  58, 
per  Jessel,  M.R.  Sec,  as  to  the  differ- 
ence between  provisional  and  complete 
specifications,  the  authorities  cited  by 
Fry,  J.,  in  United  Telephone  Co.  v. 
Earrison,  21  Gh.  D.  743  et  seq.; 
Siddell  V.  Vickers,  39  id.  92;  15  App. 
Gas.   496. 
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requiring  the  patentee  to  describe"   (by  the  complete  specifica-  Chap.  XIV. 
tion)  "  the  manner  of  carrying  the  invention  into  practical  effect  j^J^^qq^ 
is  to  prevent  the  patentees  from  keeping  to  themselves  the  means  formity. 
of  performing  their  inventions,  so  that  after  the  monopoly  for 
fourteen  years  they  could  still  use  the  thing,  keeping  secret  the 
mode  in  which  they  did  it "  (u). 

It  was  an  essential  condition  of  a  good  patent  that  the  j)r;o-  Discon- 
visional  specification  should  describe  the  true  nature  of  the  *ormity. 
invention,  and  that  the  invention  there  described  should  be  the 
same  as  that  claimed  in  the  complete  specification  ;  and  non- 
compliance with  this  condition  was  a  defence  to  an  action  for 
infringement,  and  a  ground  for  revocation  of  the  patent  {x) . 
But  the  law  in  this  respect  has  now  been  much  modified  (y),  and 
a  patent  is  not  invalid  upon  the  ground  that  the  complete  speci- 
fication claims  a  further  or  different  invention  to  that  contained 
in  the  provisional  if,  so  far  as  it  is  not  contained  in  the  provisional, 
it  was  novel  at  the  date  of  the  complete  specification,  and  the 
applicant  was  the  true  and  first  inventor  (z) . 

The  Act  of  1907,  therefore,  requires  that  an  application  for  a  Specification 
patent  shall  be  accompanied  by  a  "specification,"  which  may  be  gf  i5o7.  ^ 
either  "provisional"  or  "  complete  "  (a) .  A  provisional  specifi- 
cation must  describe  the  nature  of  the  invention,  and  be  accom- 
panied by  drawings  if  required  (&);  a  complete  specification  must 
particularly  describe  and  ascertain  the  nature  of  the  invention, 
and  in  what  manner  it  is  to  be  performed,  and  must  be  accom- 
panied by  drawings,  if  required(c) .  Every  specification  must  com- 
menci3  with  the  title  of  the  invention,  and  a  complete  specification 
must  end  with  a  distinct  statement  of  the  invention  claimed(f?); 
but  this  provision  is  directory  only,  and  non-compliance  with  it 
does  not  invalidate  the  patent  (e).  The  complete  specification, 
if  not  left  with  the  application,  may  be  left  at  any  time  within 
six  months,  or,  with  leave,  witliin  a  further  period  of  one 
month  (/),  from  the   date  of  application;    and   unless  it  is  left 


(u)  For  Grove,  J.,Philpoi(  v.  JIan-  (a)   S.    1    (3). 

iury.  2  R.  P.  C.  38.  (J)  S.  2  (1),  (3). 

(x)  Vickers  v.  Hiddell,  15  App.  Cas.  ,.   g    g  (2),  (3). 
49G;    yvttall    V.    llarrjrcaves,    [1892]  '    ^         ' 

1  Ch    23  \   )      •       \  )■ 

,   '    t.'  ^2  (^)  yiclcf-rs  V.  Siddi'U,  IT)  App.  Cas. 


•ISJG. 


(z)    Sco     Pncnniritlc     Tyre     Co.    v 
EaH  London  Co.,  14   U.  I'.  C  77.  o73.  (f)  S.  5   (l;. 
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within  that  tiiiic,  the  applical  iuii  is  deemed  to  be  abandoned  {g). 
Formerly  the  specilieation  was  (•omi)Ieted  subsequently  to  the 
grant  of  the  patent. 

The  oHicer  under  whose  immediate  control  the  Patent  Office 
is  placed  is  called  the  "  Comptroller-General  of  Patents,  Designs, 
and  Trade  Marks,"  and  he  acts  under  the  superintendence  and 
direction  of  the  Board  of  Trade,  by  whom  he  is  appointed  (/i). 
He  is  to  refer  every  application  to  an  examiner,  who  is  also  an 
officer  appointed  by  the  Board  of  Trade  (^),  whose  duty  it  is  to 
ascertain  and  report  to  the  Comptroller  if  the  nature  of  the  inven- 
tion has  not  been  fairly  described,  or  the  application,  specifica- 
tion, and  drawings  have  not  been  prepared  in  the  prescribed 
manner,  or  the  title  does  not  sufficiently  indicate  the  subject- 
matter  of  the  invention  (fc).  Upon  the  report  of  the  examiner 
the  Comptroller  may  refuse  to  accept  the  application  or  require 
the  application,  specification,  or  drawings  to  be  amended  (/:),  sub- 
ject to  an  appeal  to  the  law  officer  {I),  that  is,  the  Attorney-General 
or  Solicitor-General  (m) . 

Where  a  complete  specification  is  left,  after  a  provisional 
specification,  the  Comptroller  is  to  refer  both  specifications  to  an 
examiner;  and  if  he  reports  that  the  complete  specification  has 
not  been  prepared  in  the  prescribed  manner,  or  that  the  invention 
particularly  described  in  the  complete  specification  is  not  sub- 
stantially the  ^ame  as  that  which  is  described  in  the  provisional 
specification,  upon  the  report  of  the  examiner  the  Comptroller 
may  refuse  to  accept  the  complete  specification  unless  amended, 
or  (wdth  the  consent  of  the  applicant)  in  the  latter  case  cancel 
the  provisional  specification  and  treat  the  application  as  if  made 
when  the  complete  specification  was  left  {n) .  The  refusal  of  the 
Comptroller  is  subject  to  appeal  to  the  law  officer  (o).  Unless 
a  complete  specification  is  accepted  within  twelve  months,  or 
within  fifteen  months  if  the  time  is  extended  by  the  Comptroller, 
the  application  (unless  an  appeal  has  been  lodged)  becomes 
void  (p).  If  the  complete  specification  includes  an  invention  not 
included  in  the  provisional  specification,  the  original  application 
may  be  allowed  to  proceed  as  to  the  invention  included  in  both, 


(g)  S.  5  (2). 
(A)   Ss.   62,  63. 
(0  Ss.  3  (1),  63. 
(k)  S.  3  (2). 
(0  S.  3  (3). 


{m)  S.  93. 
C«)  S.  6  (1), 
(o)  S.  6   (4). 
(p)  S.  6  (5). 


(2),  (3). 
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and  the  claim  for  the  additional  invention  be  treated  as  a  fresh  Chap.  XIV. 
application  (g) . 

When  a  complete  specification  has  been  left  the  examiner  must  Investigation 
furtlier  ascertain  whether  the  invention  claimed  has  been  wholly  spewficatTons. 
or  partly  claimed  or  described  in  any  specification  (other  than 
a  provisional  not  followed  by  a  complete  one)  published  and  de- 
posited pursuant  to  an  application  made  within  fifty  years  before 
the  date  of  the  application  (r) ;  if  it  has,  the  applicant  may 
amend  (r).  This  inquiry  must  also  extend  to  specifications  pub- 
lished subsequently  and  deposited  pursuant  to  prior  applica- 
tions (s) . 

When  an  application  has  been  abandoned  or  become  void,  the  Abandoned 
specifications  or  drawings  are  not  to  be  open  to  public  inspection  application 
or  published  by  the  Comptroller  (#).     In  no  case  are  the  reports  Reports  of 
of  examiners  to  be  published  or  lOpen  to  public  inspection,  or  examiners, 
liable  to  production  in  legal  proceedings   "  unless  the  Court  or 
officer  having  power  to  order  discovery  in  such  legal  proceedings 
shall  certify  that  such  production  or  inspection  is  necessary  in 
the  interests  of  justice  and  ought  to  be  allowed"  {u). 

On  the  acceptance  of  the  complete  specification  the  Comptroller  Adverti.se- 
is  to  advertise  the  acceptance,  and  the  application  and  specifica- 
tions with  the  drawings  (if  any)  are  to  be  open  to  public  inspec- 
tion (x):  and  provision  is  made  for  the  issue  of  an  official  journal 
by  the  Comptroller  (^),  and  for  a  Patent  Museum  (0). 

The  Comptroller,  subject  to  an  appeal  to  the  law  officer,  may  Amendment 
permit  an  amendment  from  time  to  time  in  a  specification  ^ion  ^ 
(including  the  drawings)  by  way  of  disclaimer,  correction,  or 
explanation,  by  an  applicant  or  a  patentee,  provided  that  he  do 
not  thereby  claim  an  invention  substantially  larger  or  different, 
but  not  while  any  action  for  infringement  or  proceeding  for 
revocation  of  the  patent  is  pending  (a).  In  an  action  for  in- 
fringement, or  proceeding  for  revocation,  the  patentee  may,  witli 
the  leave  of  the  Court  or  a  judge,  amend  his  specification   by 

(q)   S.  6   f3).  (z)  S.  47. 

Cr)   S.   7.  («)   S.   21.     Sec  Jle   Fan   G elder,  6 

(«)  S.  8.  Tills  section  f;ame  into  R.  P.O.  22;  Woolfe  \.  Automatic  Pic- 
operation   on    January    1st,    1909,    by        fnre    Co.,    [1903J    1    Ch.    18.      As    to 

order  of  the  Board  of  Trade.  "  pending  "    actions,   sec     Cropper   v. 

{t)  S.  69.  Smith     (No.     2),    28    Ch.     D.    118; 

(m)  S.  68.  Brooks  #  Co.  v.  Lycett's  Co.,  [1901]  1 

(a:)  S.  9.  Ch.   512. 

(y)  S.  46. 
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Chap.  XIV.  %vay  of  tlisclaiinor  only,  and  not  by  way  of  correction  or  explana- 
tion (b).  but  not  so  as  to  claim  a  substantially  larger  or  different 
invention  (c).  In  case  of  any  amendment,  no  damages  will  be 
recoverable  in  respect  of  use  of  the  invention  prior  thereto,  unless 
the  patentee  establishes  that  his  original  claim  was  framed  in  good 
faith  and  with  reasonable  skill  and  knowledge  (<i').  The  Court 
may  give  leave  upon  the  terms  that  no  action  shall  be  brought 
for  any  infringement  prior  to  the  date  of  the  order  (e). 

An}-  person  Avho  has  an  interest  in  the  subject-matter (/)  may, 
within  two  months  from  the  date  of  advertisement  of  the  accept- 
ance of  a  complete  specification,  give  notice  at  the  Patent  Office 
of  opposition  to  the  grant  of  a  patent  on  the  following  grounds, — 
(1)  that  the  applicant  obtained  the  invention  from  him  or  from 
a  person  of  whom  he  is  the  legal  representative;  or  (2)  that  the 
invention  has  been  claimed  in  any  complete  specification  for  a 
British  patent  which  is  or  will  be  of  prior  date,  other  than  a  speci- 
fication deposited  pursuant  to  an  application  made  more  than 
fifty  years  before;  or  (3)  that  the  nature  of  the  invention  or  the 
manner  in  which  it  is  to  be  performed  is  not  sufficiently  or  fairly 
described  and  ascertained  in  the  complete  specification;  or  (4) 
that  the  complete  specification  describes  or  claims  an  invention 
other  than  that  described  in  the  provisional  specification,  and  that 
such  other  invention  forms  the  subject  of  an  application  made 
by  the  opponent  in  the  interval  between  the  leaving  of  the  provi- 
sional specification  and  the  leaving  of  the  complete  specifica- 
tion (g) .  After  the  two  months  the  Comptroller  is  to  decide  on 
the  case  subject  to  an  appeal  to  the  law  officer,  who  may  call  in 
the  assistance  of  an  expert  (h). 

If  there  is  no  opposition,  or  in  case  of  opposition  if  the  deter- 
mination is  in  favour  of  the  grant,  the  Comptroller  is  to  cause  a 
patent  to  be  scaled,  and  granted  to  the  applicant  (^). 

The  patent  must  be  for  one  invention  only,  but  the  specification 
may  contain  more  than  one  claim;  but  no  objection  may  be  taken 


Graut  of 
patent. 


Extent  of 
patent. 


(6)  Ee  Owen,  [1899]  1  Ch.  157; 
Re  Alsop,  [1906]  1  Ch.  85. 

(c)  S.  22.  See  Fusee  Co.  v.  Bryant, 
34  Ch.  D.  458;  Bray  v.  Gardiner,  ib. 
668;  Re  Annstronrj,  14  R.  P.  C.  747; 
Re  Bellwick,  [1896]  2  Ch.  705. 

((f)    S.    23. 

(e)  Leeley  v.  Pcrkes,  [1896]  A.  C. 
496;      Ludington    Co.    v.    Baron    Co., 


[1900]  1  Ch.  508;   Re  Geipel,  [1903] 
2  Ch.  715;     Re  Klahcr,  [1908]  1  Ch. 


(/)    Reg. 

V. 

Compiroller- 

Get 

leral. 

[1899]  1 

Q. 

B. 

909. 

ig)  s. 

11 

(1) 

(A)   S. 

11 

(2) 

,   (3). 

(0  S. 

12. 
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in  any  action  or  proceeding  on  the  ground  that  the  patent  com-  Chap.  XIV. 
prises  more  than  one  invention  (fc) . 

Where,  however,  the  same  applicant  has  put  in  two  or  jnore 
provisional  specifications  for  inventions  which  are  cognate  or 
modifications  one  of  the  other,  and  has  ohtained  provisional 
protection,  the  Comptroller  may  accept  one  complete  specification 
in  respect  of  the  whole  of  the  inventions  if,  in  his  opinion,  the 
whole  constitute  a  single  invention,  and  grant  a  single  patent 
thereon  hearing  the  date  of  the  earliest  application  (l). 

The  patent  is  to  be  sealed  as  soon  as  may  be,  and  not  ,afbea* 
fifteen  months  from  the  date  of  application,  unless  the  time  for 
leaving  a  complete  specification  has  been  extended,  in  which  case  a 
further  period  of  four  months  is  allowed,  or  the  sealing  is  delayed  Sealing, 
by  an  appeal  to  the  law  officer,  or  by  opposition  to  the  grant,  when 
it  may  be  sealed  at  such  time  as  the  law  officer  may  direct,  or  the 
patent  is  granted  to  the  representative  of  a  deceased  applicant, 
when  it  may  be  sealed  within  twelve  months  after  the  death,  or 
the  patent  has  not  been  sealed  within  the  time  owing  to  the  failure 
of  the  applicant  to  pay  a  fee,  when  the  time  may  be  extended(m). 

Every  patent  is  to  be  dated  and  sealed  as  of  the  day  of  the  Date  of 
application  ;    but  no  proceedings  can  be  taken  in  respect  of  an  " 
infringement  committed  before  the  publication  of  the  complete 
specification  (n). 

Where  an  application  has  been  accepted,  the  invention  may,  Provisional 
between  the  date  of  application  and  of  sealing,  be  used  and  pub-  ^^"  ^'^  ^""' 
lished  without  prejudice  to  the  patent  to  be  granted;  such  pro- 
tection from  the  consequences  of  use  and  publication  is  called 
"  provisional  protection  "  (o).  The  effect  of  this  is  to  protect  the 
inventor  against  the  consequences  of  his  own  publication,  but  not 
to  give  him  any  rights  as  against  the  public  until  his  patent  is 
scaled,  and  even  then  the  patent  will  not  relate  back  to  acts  done 
in  the  interval  {p) . 

After  the  acceptance  of  a  complete  specification,  until  the  date  Protection  by 
of  scaling  the  patent  or  expiration  of  time  for  scaling,  the  appli-  ||,^i,n^ieto'^'"  ^^ 
cant  has  the  like  privileges  and  rights  as  if  a  patent  had  been  speciticiuiou. 
scaled  on  the  date-  of  acceptance  of    tlie  complete  specification  ; 

(k)  S.  14  (2).     Sec  form  of  patent  (n)   S.   13. 

in  3rd  Schedule  to  the  Patents  Rules,  (o)   S.   4. 

1908.  (jj)  Per  Lord  Jlutherley,  C,  Ex  p. 

Q)   S.   16.  Bates,  4  Ch.    578. 

(m)   S.    12   (2). 
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except  that  \\c  cannot  institute  proceedings  for  infringement  until 
a  patent  lias  been  granted  to  him  (g). 

The  Comptroller  may  refuse  to  grant  a  patent  for  an  invention, 
of  which  the  use  would,  in  his  opinion,  be  contrary  to  law  or 
morality  (r). 

If  a  patent  is  lost  or  destroyed,  or  its  non-production  is 
accoimted  for  to  the  satisfaction  of  the  Comptroller,  he  may  at 
any  time  seal  a  duplicate  (s) . 

The  patent,  when  sealed,  has  effect  throughout  the  United 
Kingdom  and  the  Isle  of  Man  (t).  The  term  limited  in  the  patent 
for  its  duration  is  fourteen  years  from  its  date;  but  the  patent 
Avill  cease  on  failure  by  the  patentee  to  malve  the  prescribed  pay- 
ments within  the  prescribed  times,  unless  the  time  has  been 
enlarged  by  the  Comptroller  for  a  period  not  exceeding  three 
months  (u) . 

When  a  patent  has  been  applied  for  or  granted,  and  the  appli- 
cant or  patentee  applies  for  a  further  patent  for  an  improvement 
or  modification  of  the  invention,  he  may  ask  that  the  term  limited 
in  the  further  patent  may  be  the  same  as,  or  for  the  unexpired 
term  of,  the  original  patent  (x).  In  that  case  a  "patent  of 
addition  "  may  be  granted,  which  remains  in  force  only  as  long  as 
the  original  patent,  and  no  renewal  fees  are  payable  in  respect 
thereof  (y) . 

A  patent  may  be  extended  on  petition  by  a  patentee  to  the  High 
Court  (which  must  be  presented  at  least  six  months  before  the 
time  limited  for  the  expiration  of  the  patent)  for  a  further  term 
not  exceeding  seven,  or,  in  exceptional  cases,  fourteen  years,  if 
the  Court,  having  regard  to  the  nature  and  merits  of  the  invention 
in  relation  to  the  public,  to  the  profits  made  by  the  patentee  as 
such,  and  to  all  the  circumstances  of  the  case,  thinks  that  the 
patentee  has  been  inadequately  remunerated  by  his  patent;  or  a 
new  patent  may  be  granted  for  the  term  mentioned  in  the  order, 
and  containing  any  restriction,  conditions,  and  provisions  the 
Court  may  think  fit  (z) . 

The  petitioner  must  furnish  full  and  jDroper  accounts  of  Jiis 
profits  for  the  information  of  the  Court  (a).     Where  an  invention 


((7)  S.  10. 
(r)  S.  75. 
(«)  S.  44. 
it)  S.  14  (1). 
(«)  S.  17. 


(x)  S.  19  (1). 
(y)  S.  19  (2),  (3). 
(z)   S.    18.     He  Johnson,   [1909J    1 
Ch.  114;  Re  Lodge,  [1911]  2  Ch.  46. 
(«)   He  Neivton,  9  App.   Cas.   592; 
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has  not  been  brought  into  use  during  the  term  of  the  patent,  but  Chap.  XIV. 
such  non-user  is  satisfactorily  accounted  for,  an  extension  may  be 
granted  (6). 

When  a  patent  has  once  been  extended  for  a  further  term,  the 
Court  cannot  grant  any  further  extension  (c) . 

An  assignee  can  obtain  the  extension   of  a  patent  (d) ;  but  an  Extension  to 
extension  will  not  be  granted  to  an  assignee  unless  the  inventor  '^^^0°*^®- 
himself  is  alive  (e)  and  will  benefit  by  the  extension,  and  would 
have  been  in  a  position  to  claim  an  extension  himself  (/) . 

If  a  patent  has  become  void  for  an  unintentional  non-payment  Restoration  of 
of  a  fee,  the  Comptroller  may,  upon  application  by  the  patentee,    '*^'  ^   ^^  ^°  ' 
order  the  patent  to  be  restored,  subject  to  prescribed  provisions 
for  tlie  protection  of  persons  who  have  availed  themselves  of  the 
subject-matter    of    the   patent    after    it   has    been    advertised  as 
void  (5^). 

Before  the  Act  of  1883  the  Crown  had  a  right  to  use  a  patented  Crown  and 

,  J        /  7  \         n    J  officers  of  the 

invention  without  compensation  to  the  patentee  [h) .     But  now,  Crown. 

all  patents  have  the  like  effect  against  the  Crown  as  they  have 
against  a  subject;  but  any  Government  dej)artment  may  by 
themselves,  their  agents,  contractors,  or  others,  use  the  inven- 
tion for  the  services  of  the  Crown  on  terms  to  be,  before  or  after 
the  use  thereof,  agreed  on,  with  the  approval  of  the  Treasury, 
between  the  department  and  the  patentee,  or  in  default  of  such 
agreement  on  such  terms  as  may  be  settled  by  the  Treasury  (^) . 
The  Act  contains  provisions  whereby  the  Government  may 
acquire  and  keep  secret  any  inventions  relating  to  instruments 
or  munitions  of  war  (Ic) . 

A  patent  is  not  to  prevent  the  use  of  an  invention  on  foreign  Vser  on 
vessels  in  British  waters  if  not  used  for  or  in  connection  with  the  yps^pfs  i,, 
manufacture  or  preparation  of  anything  to  be  sold  in  or  exported  l^ritisli 
from  the  United  Kingdom;  provided  that  a  similar  indulgence 


Jte  Yates,  12  Id.  147;  lie  Lake,  [1891]  (/)   lie  Bower-Bar ff,   [1895]   A.  C. 

A.  C.  240;   Ite  llendemon,  [1901]  A.  675;   Re  Ilopkinson,  [1897]   Id.  249; 

€.   616;    lie   Wuterich.,   [1903]    A.    C.  Re  Peach,[l^Q2]  Id.  iU;  lie  lloider- 

206.  '<on    (sup.). 

(b)  lie  Southbij,  [1891]  A.  C.  432.  (g)  S.  20. 

(c)  lie   Thompxon,    [1909)     2     Cli.  (7t)   Dixon  v.   London   Co.,   1    Ajjp. 
447.  Cas.   632,  659. 

(d)  S.  93,  definition  of  "  jiatcntcc.''  {%)   S.   29. 

(e)  Re    Van    Gcldcr,    [1907]    A.    C.  (1:)   S.   30. 
174. 
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is  accorded  by  the  foreign  state  to  the  use  oi"  inventions  in  British 
vessels  while  in  the  waters  within  the  jurisdiction  of  such  state  (I). 

If  any  person  interested  presents  a  petition  to  the  Board  of 
Trade  alleging  that  the  reasonable  requirements  of  the  publio 
with  respect  to  a  patented  invention  have  not  been  satisfied,  and 
asking  for  tJhe  grant  of  a  compulsory  licence,  or  alternatively 
the  revocation  of  the  patent,  the  Board,  if  the  parties  cannot 
ai-range  tlie  matter  and  it  is  satisfied  that  a  prima  facie  case  is 
shown,  must  refer  the  petition  to  the  Court  (m).  The  Court  may 
then  order  the  patentee  to  grant  licences  on  such  terms  as  may 
seem  just,  or  may  revoke  the  patent,  if  satisfied  that  the  reasonable 
requirements  of  the  public  will  not  be  met  by  the  grant  of  licences, 
if  three  years  have  expired  from  its  date,  and  if  the  patentee  does 
not  give  satisfactory  reasons  for  his  default  (m) . 

The  reasonable  requirements  of  the  public  are  not  to  be  deemed 
to  be  satisfied  if,  by  the  default  of  the  patentee  to  manufacture 
to  an  adequate  extent  and  supply  on  reasonable  terms  the  patented 
article,  or  to  carry  on  the  patented  process  to  an  adequate  extent, 
or  to  grant  licences  on  reasonable  terms,  any  existing  trade  or 
industry  or  the  establishment  of  any  ncAV  trade  or  in- 
dustry is  unfairly  prejudiced,  or  the  demand  for  the  patented 
article  or  the  article  produced  by  the  patented  process  is  not 
reasonably  met;  or  if  any  trade  or  industry  is  unfairly  prejudiced 
by  the  conditions  attached  to  the  purchase,  hire  or  use  of  the 
patented  article,  or  to  the  using  or  working  of  the  patented  pro- 
cess (w). 

The  old  complicated  proceeding  to  repeal  a  patent  by  scire 
facias  (o)  is  abolished  (p),  and  in  place  thereof  revocation  of  a 
patent  may  be  obtained  on  petition  to  the  High  Court;  but  every 
ground  on  which  a  patent  might  formerly  be  repealed  by  scire 
facias  is  still  available  by  way  of  defence  to  an  action  of  infringe- 
ment, and  is  also  a  ground  of  revocation  (g).  A  petition  for 
revocation  may  be  presented  (r)  by  the  Attorney-General  or  any 
person  authorized  by  him,  or  by  any  person  alleging  that — 

(1.)  The  patent  was  obtained  in  fraud  of  his  rights,  or  of  the 
rights  of  any  person  under  or  through  whom  he  claims: 

(2.)  He  or  any  person  under  or  through  whom  he  claims,  was 


(I)  S.  48. 

(m)  S.  24. 

(m)  S.  24. 

(o)  Sec  ante,  p.  168,  note  («). 


(p)   S.   26   (1)   of  the  Act  of  188^ 
(46  &  47  Vict.  c.  57;. 
(?)  Act  of  1907,  s.  25  (1),  (2). 
(r)   S.  25   (3). 
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the  true  iuventor  of  any  invention  included  in  the  claim  of  the  Chap.  XIV-. 

-patentee :  

(3.)  He  or  any  person  under  or  through  mIioui  he  claims  an 
interest  in  any  trade,  business,  or  manufacture,  had  publicly 
manufactui"ed,  used,  or  sold,  within  this  realm,  before  the  date  of 
the  patent,  anything*  claimed  by  the  patentee  as  his  invention. 

When  a  patent  has  been  revoked  on  the  ground  of  fraud,  the 
Comptroller  may,  upon  an  application  by  the  true  inventor,  grant 
to  him  a  patent  in  lieu  of,  and  bearing  the  same  date  as,  the  patent 
so  revoked  (s),  but  no  action  can  be  brought  for  infringement  of 
his  patent  committed  before  it  was  actually  granted  (t).  A  patent 
granted  to  the  true  and  first  inventor  will  not  be  invalidated  by 
an  application  in  fraud  of  him,  or  by  provisional  protection 
obtained  thereon,  or  by  any  use  or  publication  during  such 
protection  («). 

Any  person  who  would  have  been  entitled  to  oppose  the  grant 
of  a  patent,  or  the  successor  in  interest  of  such  a  person,  can 
within  two  years  of  the  date  of  the  patent  apply  to  the  Comp- 
troller for  revocation  on  any  ground  on  which  the  grant  might 
have  been  opposed,  and  the  Comptroller  may  then  revoke  the 
patent,  subject  to  appeal  to  the  Court  (v).  If  a  patentee  offers 
to  surrender  his  patent,  the  Comptroller  may  make  an  order  for 
revocation,  subject  to  appeal  to  the  Court  (a").  A  petition  for 
revocation  may  be  presented  even  after  the  patent  has  expired (y/). 

Before  the  Act  of  1907  there  was  no  obligation  upon  a  patentee  Revocation  of 
to  work  his  patent  in  this  country;  he  could  work  it  exclusively  ^^[^ide^he^^*^ 
abroad,    and    then    bring    the    articles    made    into    the    United  Idugdom. 
Kingdom  (z).     Now,  by  that  Act  («),  after  four  years  from  the 
.  date  of  a  patent  any  person  may  apply  for  its  revocation  on  the 
ground  that  the  patented  article  or  process  is  manufactured  or 
carried  on  exclusively  or  mainly  outside  the  United  Kingdom,  and, 
unless   the   patentee    proves    that   the  patent   is   worked    to   an 
adequate  extent  in  this  country,  or  gives  satisfactory  reasons  why 
it  is  not,  the  Comptroller  may  revoke  the  patent  either  forthwith 
or  after  a  reasonable  interval,  unless  in  the  meantime  it  is  so 
worked  (b). 

(s)   S.  15   (2).  (y)  North  Eastern  Marine,  ^c.  Co. 

{t)  S.  15   (3).  V.  Leeds  Forge  Co.,  [1906]  2  Ch.  498. 

(    \  <<  ^'^   (^^  ^^)  Badische  Aniiin,  tj-c.  s.Thomp- 

^"^               ^^-  son  #  Sons,  21  R.  P.  C.  473. 

(V)  S.  26  (1),  (2),  (4).                                   (^)   S    27. 

(x)   a.   26    (3),    (4;.  ^fj)  See  A'c  llatsdick,  [190<)J  2  ("li. 

G-P.P.  i'" 
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.\  patentee  may  assign  his  patent  for  any  place  in  or  part  of 
the  United  Kingdom  or  Isle  of  Man,  as  effectually  as  if  it  had 
been  granted  to  extend  to  that  place  or  part  only  (c).  This  does 
not  limit  his  power  of  absolute  a.ssignment.  The  person  registered 
as  proprietor  of  a  patent  has,  subject  to  any  right.s  appearing 
from  the  register  to  .be  vested  in  any  other  person,  power  absolutely 
to  assign,  grant  licences  as  to,  or  otlicrwise  deal  with,  the  same(d). 
Any  equities,  however,  in  respect  of  the  patent  may  be  enforced 
in  like  manner  as  in  respect  of  any  other  personal  property  (e). 
The  legal  mode  of  assignment  is  by  deed,  but  an  equitable  assign- 
ment may  be  registered  (/).  Notice  of  a  trust  expressed,  implied, 
or  constructive,  however,  cannot  be  entered  on  the  register  or  be 
received  by  the  Comptroller  (^). 

The  Comptroller  must,  on  proof  of  title,  register  as  proprietor 
of  a  patent  a  person  who  has  become  entitled  to  it  by  assignment, 
transmission,  or  other  operation  of  law  (h),  and  also  register 
notice  of  the  interest  of  a  person  wdio  lias  become  entitled,  as 
mortgagee,  licensee,  or  otherwise,  to  any  interest  in  a  patent  (i) . 

In  the  Register  of  Patents  at  the  Patent  Office  are  to  be  entered 
the  names  and  addresses  of  grantees  of  patents,  notifications  of 
assignments  and  of  transmissions  of  patents,  of  licences,  of  amend- 
ments, extensions,  and  revocations,  and  such  other  matters  affect- 
ing the  validity  or  proprietorship  of  patents  as  may  from  time  to 
time  be  prescribed,  and  the  register  will  be  yrimd  facie  evidence 
of  any  matters  by  the  Act  directed  or  authorized  to  be  inserted 
therein  (/f) .  Copies  of  deeds,  licences,  and  any  other  documents 
affecting  proprietorship,  must  be  supplied  to  the  Comptroller  for 
filing  in  the  Patent  Office  {I).  The  register  is  to  be  open  to  the 
inspection  of  the  public,  and  certified  copies  of  any  entry  may  be 
obtained  (m).  Certified  copies  or  abstracts  of  or  from  patents 
and  other  documents  in  the  Patent  Office,  and  of  or  from  registers 
and  other  books  kept  there,  are  to  be  received  in  evidence  without 
further  proof  or  production  of  the  originals  {n) .  The  High  Court 
may,  on  the  application  of  any  person  aggrieved,  order  the  register 


68;  lie  Fiat  Motors,  [1911]  1  Ch.  66;  (^)   S.   66. 

Re  Green,  Id.  754.  (A)  S.  71   (1). 

(c)  S.   14   (1).  (t)   S.   71    (2). 

(d)  S.  71   (3).  (A)  S.  28. 

(e)  S.  71   (3).    See  Neio  Ixion  Co.  (I)  S.  28   (4). 
V.   Spilsbury,   [1898]   2  Ch.   137,  484.  (w)  S.  67. 

(/)  lie  Casey,  [1892]  1  Ch.  104.  (»)  S.   79. 
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to  be  rectified  (o),   and  the   Comptroller  may  correct  a  clerical  Chap.  XIV. 
error  (p) . 

Formerly  a  patentee  who  issued  notices  against  the  sale  or  Threats  of 
purchase  of  certain  articles,  alleging  infringements  of  his  patent  by^palentfe. 
and  threatening  proceedings,  was  not  liable  to  an  action  for 
damages  by  the  vendor  or  for  an  injunction,  if  he  acted  bond 
fide,  on  the  ground  that  an  action  for  slander  of  title  would  not 
lie  unless  the  statements  were  not  only  untrue,  but  were  made 
without  reasonable  and  probable  cause,  that  is  mala  fide  (q).  The 
law  in  this  respect  was  altered  by  the  Act  of  1883  (r) ;  and  the  Act 
of  1907  (s)  provides  that:  — 

Where  any  person  claiming  to  be  the  patentee  (t)  of  an  inven- 
tion, by  circulars,  advertisements,  or  otherwise  threatens  any 
other  person  ^yiih  any  legal  proceedings  or  liability  in  respect 
of  any  alleged  infringement  of  the  patent,  any  person  aggrieved 
thereby  may  bring  an  action  against  him,  and  may  obtain  an 
injunction  against  the  continuance  of  such  threats,  and  may 
recover  such  damage  (if  any)  as  he  has  sustained  thereby,  if  the 
alleged  infringement  to  which  the  threats  related  was  not  in 
fact  an  infringement  of  any  legal  rights  of  the  person  making 
such  threats.  Provided  that  this  section  shall  not  apply  if  the 
person  making  such  threats  with  due  diligence  commences  and 
prosecutes  an  action  for  infringement  of  his  patent. 

It  must  be  proved  by  the  person  aggrieved,  as  a  condition 
precedent  to  obtaining  an  injunction,  that  there  has  not  in 
fact  been  any  infringement  of  the  claimant's  legal  rights  (u) . 
The  person  aggrieved  may  bring  an  action  under  this  section 
whether  the  tlireats  are  addressed  to  himself  or  are  intimated 
to  a  third  person,  and  whether  the  occasion  was  privileged 
or  not (x) . 

Any  person  representing  that    any    article  sold  by  him  is  a  Falsely 
patented  article,  when  no  patent  has  been  granted  for  it,  is  made  JlXdes'to'S 
liable   for   every   offence   on   summary   conviction   to   a   fine  not  patented. 


(o)  S.  72.  C.   24. 

(p)   S.    70.  ("«)     Bayneij    v.     United    Telephone 

{q)  Ualse'j  v.    ISyolhcrhood,  19  Ch.  Co.,  28  Ch.  D.  394. 

D.  386.  (a;)  ChaUender  v.  lloyle,  36  Ch.  D. 

{r)  S.  32.     See  Kinlz  v.  fipence,  36  425;   Skirmer  v.  Shew,  [1893]   1  Ch. 

Ch.  D.  770.  413.  Sec  further,  Johnson  v.  Edge, 
(s)  S.  36.  [1892]  2  Ch.  1;  Tcmler  v.  Steven- 
it)   Tender  v.   Stevemon,   lo   J{.    P.  non,   15  11.   P.   C.   24. 

17(2) 


260 


THE  MODERN  LAW  OF  PERSONAL  PROPERTY 


Remedies  for 

infrinifemoiit 


luiiuci-nt 
infringer 


Articles  made 
abroad. 


Chap.  XIV.  exceeding  51.  (//);  and  if  he  sells  au  article  which  has  upou  it  the 
Avord  "patent,"  "patented,"  or  an}^  other  word  expressing  or  im- 
plying that  the  article  is  patented,  ho  is  to  bo  deemed  to  represent 
tliat  it  is  patented  (z). 

Th(>  remed}'  of  a  patentee  against  an  infringer  is  by  action  for 
au  injunction  to  prevent  future  infringement  and  for  damages  or 
an  account  of  profits  in  respect  of  past  infringement  (a);  but  he 
must  elect  whether  to  claim  damages  or  profits,  and  cannot  have 
both  (6).  For^merl}",  ignorance  of  the  existence  of  a  patent  was 
no  excuse  at  all  for  an  infringement,  but  now  a  person  who  was 
not  aware,  nor  had  reasonable  means  of  making  himself  aware, 
of  the  existence  of  the  patent,  is  not  liable  to  pay  damages  for 
an  infringement,  though  he  may  be  liable  to  an  injunction  (c). 
The  sale,  or  possession  for  purpose  of  sale,  in  this  country  of 
an  article  made  abroad,  which  is  an  infringement  of  an  English 
patent,  is  an  infringement  of  the  patent  in  this  country  (c?). 
But  a  person  who  makes  a  contract  in  this  country  to  sell  patented 
goods  which  are  abroad  and  are  to  be  delivered  to  the  purchaser 
abroad  does  not  infringe  the  patent  in  this  country  (e);  neither 
does  a  person  abroad  who  sends  by  post  to  England  goods  which 
are  au  infringement  of  an  English  patent,  in  compliance  with  an 
order  to  so  send  the  goods  (/) . 

Arrangements  for  the  protection  in  this  country  of  persons 
who  have  taken  out  patents  in  foreign  countries  or  in  British 
possessions  are  contained  in  the  Act  and  are  the  same  as  in  the 
case  of  desigTis  and  trade  marks  (g),  except  that  the  application 
may  be  made  within  twelve  months  from  the  application  for  pro- 
tection in  the  foreign  state  {h). 

Conditions  On  the  sale  or  lease  of,  or  licence  to  use  or  work,  any  patented 

of  patented       article  oi'  process,  any  condition  prohibiting  or  restricting  the 
article. 


(y)  S.  89   (2). 

(2)   S.  89   (3). 

(fl)  S.  34. 

(6)  Neilson  v.  Betts,  L.  R.  5  H.  L. 
1,  22;  Be  Vitre  v.  Betts,  6  id.  319; 
see,  as  to  the  measure  of  damages, 
United  Horse  Shoe  Co.  v.  Stewart, 
13  App.  Cas.  401;  American  Braided 
Wire  Co.  v.  Thomson,  44  Ch.  D.  274; 
and  see  the  forms  of  judgment  in 
Seton,  Ch.  31,  sect.  vii. 

Co)  S.  33. 


{d)  British  Motor  Si/nd.  v.  Taylor, 
[1901]  1  Ch.  122;  Saccharin  Corp.  v. 
Anglo-Continental  Co.,  id.  414;  Von 
Heyden  v.  Neustadt,  14  Ch.  D.   230. 

(e)  Badische  Anilin,  ^c.  v.  Hiclcson, 
[1906]  A.  C.  419. 

(/)  Badische  Anilin  v.  Basle  Co., 
[1898]  A.  C.  200. 

((7)   Ante,  p.   235. 

(7t)  S.  91.  See  Acetylene  Co.  v. 
Vnited  Alkali  Co.,  [1902]  1  Ch.  494. 
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use  of  articles  supplied  by  other  persons,  or  requiring  the  acqui-  Chap.  XIV. 
sition  of  any  unpatented  articles  from  the  seller,  lessor,  or  licensor 
or  his  nominees,  is  null  and  void,  unless  it  is  shown  that  the  pur- 
chaser, lessee  or  licensee  had  an  option  to  acquire  the  article  or  get 
a  lease  or  licence  on  reasonable  terms  without  any  condition,  and 
had  power  under  tlie  contract  to  release  himself  from  the  condition 
on  giving  three  months'  notice  and  paying  compensation  (i) .  These 
provisions  do  not -extend  to  a  condition  prohibiting  a  person 
from  selling  any  goods  other  than  those  of  a  particular  person  (k), 
nor  to  a  condition  by  which  the  lessor  or  licensor  reserves  to  him- 
self or  his  nominees  the  right  to  supply  the  new  parts  required 
for  repair  of  the  patented  article  (I) . 

(i)  S.  38.     See  Badische  Anilin,  ^c.  {k)  S.  38   (5)    (a). 

V.  Isler,  [1906]  1  Ch.  605;  2  Id.  443.  (0  S.  38  (5)   (c). 
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COPYRIGHT  (a). 


Copyright, 
what  is. 


Chap.  XV.  Tin;  term  "copyright"  was  defined  by  Lord  Mansfield  as 
signifying  "an  incorporeal  right  to  the  sole  printing  and 
publishing  of  somewhat  intellectual  communicated  by  letters;" 
the  right  "to  print  a  set  of  intellectual  ideas  or  modes  of 
thinking,  communicated  in  a  set  of  words  and  sentences  and 
modes  of  expression;"  "it  is  detached  from  the  manuscript,  or 
any  other  physical  existence  whatsoever"  (6). 

Being  an  exclusive  right  in  rem  as  against  all  the  world,  it  is 
to  be  considered  as  "property"  in  the  author,  or  his  assigns. 

The  rights  of  the  author  of  a  literary  work  are,  (1)  befo-rei 
publication,  to  publish  his  work  or  not,  as  he  thinks  fit,  and  to 
prevent  anybody  else  from  publishing  it(c);  and  (2)  the  right, 
after  publication,  of  republishing  and  of  restraining  others  from 
publishing  it  (J).  This  latter  right  is  true  "copyright,"  i.e., 
the  right  to  prevent  others  from  multiplying  copies  (e),  for  until 
the  work  is  published  it  is  not  open  to  be  copied. 


It  is  "  pro- 
perty." 

Rights,  (1) 
to  prevent 
publication ; 
(2"  to  prevent 
multiplying 
copies. 


Two  meanings       "  ijij^^  ^^j.jr^  'copyright'  may  be  understood  in  two  different  senses. 

of  "  copy-  rjij^^  author  of  a  literary  composition  which  he  commits  to  paper 
belonging  to  himself,  has  an  undoubted  right  at  common  law  to  the 
piece  of  paper  on  which  his  composition  is  -written,  and  to  the  copies 
which  he  chooses  to  make  of  it  for  himself  or  for  others.  If  he  lends  a 


right." 


(a)  Although  the  Copyright  Act, 
1911  (post,  p.  266),  which  will  come 
into  operation  shortly  after  the  publi- 
cation of  this  edition,  abrogates  all 
common  law  rights  in  relation  to  copy- 
right and  contains  practically  a  com- 
plete code  of  the  law  relating  to  copy- 
right, it  is  thought  desirable  to  retain 
for  the  present  the  preliminary  part 


of  this  chapter. 

(6)  Per  Lord  Mansfield,  C.J., 
Millar  V.  Taylor,  4  Burr.  2303,  2396. 

(c)  See  Prince  Albert  v.  Strange, 
1  Mac.  &  G.  42. 

(rf)  Per  Maule,  J.,  Jefferys  v. 
Soosey,  4  H.  L.  C.  893. 

(c)  Trade  Auxiliary  Co.  v.  Middles- 
borough  Assocn.,  40  Ch.  D.  430. 


COPYRIGHT.  263 

copy  to  another,  his  right  is  not  gone The  other  sense  of  that    Chap.  XV. 

word  is  the  exclusive  right  of  multipljdng  copies;  the  right  of  pre-  -  — 

venting  all  others  from  copying,  by  printing  or  otherwise,  a  literary 
work  which  the  author  has  published.  This  must  be  carefully  dis- 
tinguished from  the  other  sense  of  the  word,  ....  and  it  would 
tend  to  keep  our  ideas  clear  if,  instead  of  '  copyright,'  it  was  called  the 
exclusive  right  of  printing  a  j)ublished  work,  that  being  the  ordinary 
mode  of  multiplying  copies  "  (/). 

An  instance  of  the  right  to  prevent  publication  of  unpublished  Riarht  to 
matter  is  to  be  found  in  the  case  of  private  letters;  for  the  author  licationof^ 
of  such  a  letter  retains  the  general  property  in  it,  and  he,  or  his  letters, 
personal  representative  after  his  death  [g),  can  restrain  the  person 
to  whom  it  is  addressed,  as  well  as  all  other  persons,  from  pub- 
lishing it  (^),  or  any  part  of  it  (i  ,  but  not  from  making  other 
proper  use  of  it,  such  as  using  the  information  contained  in  it 
for  the  purpose  of  w'riting  a  biography  {i) . 

It  seems    to    be    agreed    that    the    author's    right    to    prevent  Copyright  at 
publication  exists  at  common  la-w^(it):    but    whether  the    right, 
after  publication,  to  prevent  multiplication    of    copies    belonged 
to  anyone  at  common  law,  ajDart  from  statute,  is  a  question  on 
which  the  highest  authorities  have  differed. 

The  gi-ound  of  the  author's  right,  and  its  subject-matter,  are  Origin  and 
discussecl  as  follows  by  Erie,  J.  {V): —  copyright. 

"The  origin  of  the  property  is  in  production.  As  to  works  of 
imagination  and  reasoning,  if  not  of  memory,  the  author  may  be 
said  to  create,  and,  in  all  departments  of  mind,  new  books  are  the 
product  of  the  labour,  skill,  and  capital  of  the  author.  The  subject  of 
property  is  the  order  of  words  in  the  author's  composition,  not  the 
words  themselves,  they  being  analogous  to  the  elements  of  matter, 
which  are  not  appropriated  unless  combined,  nor  the  ideas  expressed 


(/)  Per  Parke,  B.,7£?^erys  V.  Goosey,  (i)  Philip  v.  Penncll,  [1907]  2  Ch. 

4  H.   L.   C.   919.     See,  per  Lord  St.  577. 

Leonards,  ib.,  j).   978,  as  to  this  dis-  {k)   See  Prince  Albert  v.   Strange, 

tinction.  1  Mac.  &;  G.  25;  Jefferys  v.  Boosey,  4 

{g)    Macmillan   v.    Bent,    [1907 J    1  H.  L.  C.  867;   Exchange,  tfc.   Co.  v. 

Ch.  107.  Gregory,  [1896]   1   Q.   B.   147;    Man- 

(h)    Pope    V.     Curl,-  2    Atk.    342;  sell  v.   Valley  Co.,  [1908]  2  Ch.  441; 

Thompson    v.    Stanhope,    Amb.    737 ;  llowden    v.    Amalgamated     Pictorials, 

Perceval  v.  Phipps,  2  V.  &  B.  19;    13  |]911]     I     Ch.     386;       Monckton     v. 

R.  R.  1;    Gee  v.  Pritchard,  2  Swanst.  Gramophone  Co.,   (1912)   W.   N.   32. 

415;    19   R.    R.    87.      As   to   lectures,  {I)    Jefferys   v.    Boosey,   sup.      See 

see  tpost,  p.  267.  also  the  remarks  Lii  2   HI.  405  et  scq. 
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Chap    XV.     l>v  tliosG  words,  they  existing  in  the  mind  alone,  which  is  not  capa'ble 

-^ "  -  oi"  appropriation.     Tlic  aiature  of  tlie  rig-ht  of  an  author  in  his  works 

is  analogous  to  the  rights  of  ownership  in  other  personal  property, 
and  is  far  more  extensive  than  tlie  control  of  copying  after  publication 
in  print,  which  is  the  limit-ed  meaning  of  copyright  in  its  common 

acceptation Thus  if,  after  composition,  the  author  chooses  to 

keep  his  writino-s  ])rivate,  he  has  the  remedies  for  wrongful  abstrac- 
tion of  copies  analogous  to  tho.se  of  an  owner  of  personalty  in  the 
like  case.  He  may  prevent  publication;  he  ^nay  require  back  the 
copies  wrongfully  made;  he  may  sue  for  damages  if  any  are  sus- 
tained; also,  if  the  wrongful  copies  were  published  abroad,  and  the 
books  were  imi)orted  for  sale  without  knowdedge  of  the  wrong,  still 
the  author's  right  to  his  composition  would  be  recognised  against  the 
importer,  and  such  sale  would  be  stopped. 

***** 
"  Ao-ain,  if  an  author  chooses  to  impart  his  manuscript  to  others 
without  general  publication,  he  has  all  the  rights  for  disposing  of  it 
incidental  to  personalty.  He  may  make  an  assignment  either  abso- 
lute or  qualified  in  any  degTee.  He  may  lend,  or  let,  or  give,  or  sell 
any  copy  of  his  composition,  with  or  without  liberty  to  transcribe, 
and  if  with  liberty  of  transcribing,  he  may  fix  the  number  of  tran- 
scripts which  he  permits.  If  he  prints  for  private  circulation  only, 
he  still  has  the  same  rights,  and  all  these  rights  he  may  pass  to  his 
assignee.  About  the  rights  of  the  author  before  publication  all  are 
agreed." 

Bonks.  In  1709,  the  statute  8  Anne,  c.  19  (m),  was  passed,  imposing 

S  Anne,  c.  19.  penalties  for  the  protection  of  the  exclusive  rights  of  authors  and 
their  assigns  to  print,  publish,  and  dispose  of,  copies  of  their 
works  for  the  term  of  fourteen  years,  and  for  another  term  of 
the  same  duration  if  the  author  should  be  living  at  the  end  of  the 
first  term.  The  question  arose,  but  was  never  finally  determined, 
whether,  anterior  to  the  statute  of  Anne,  there  existed  at  comnioli 
law  a  perpetual  copyright  in  published  works.  The  weight  of 
authorit}-  in  the  time  of  Lord  Mansfield  was  in  favour  of  the  exist- 
ence of  such  a  right,  but  the  doctrine  found  less  favour  in  modern 
times  (w).  It  was,  however,  finally  decided  by  the  House  of 
Lords  in  Donaldsons  v.  Becket  (o),  that  whether  such  a  right 
did  or  did  not  exist  before  the  statute  of  Anne,  that  statute  had 
abridged  the  right  of  the  author,  so  that  lie  had  thenceforth  no 


(w)  So  numbered  in  Ruffhead's  ed.,  See  Je-fferys  v.   Boosey,  4  H.   L.   C. 

but  it  is  8  Ann.  c.  21,  in  the  Statutes  815,    ante,    p.     262;     and    Milhn-    v. 

of    the     Realm    and     in    the    Revised  Taylor,  4  Burr.   2303. 

Statutes.  (o)   4   Burr.   2408;    Cobbett's  Pari. 

(w)   Per  Williams,  J.,  in  Reade  v.  Hist.,  XVIT.,  p.  954. 
Conquest,   9   C.    B.    N.    S.    755,    766. 
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property  in  his  published  works  beyond  the  periods  specified  in    Chap.  XV. 
the  statute;    and  it  must  now  be  considered  to  be  settled  that 
copyright  or  protection  to  works  of  literature,  after  they  have 
been  published,  exists  only  by  statute  (p). 

In  consequence  of  this  decision,  the  statute  15  Geo.  3,  c.  53,  ^^^ff}f 
was  passed  for  enabling  the  two  universities  in  England,  the  four 
universities  in  Scotland,  and  the  several  colleges  of  Eton,  West- 
minster, and  Winchester,  to  hold  in  perpetuity  their  copyright  in 
books,  given  or  bequeathed  to  them  for  the  advancement  of 
learning  and  other  purposes  of  education  (q).  And  in  1801  and 
1814  the  statutes  41  Geo.  3,  c.  107,  and  54  Geo.  3,  c.  156, 
were  passed,  extending  for  the  benefit  of  authors  the  period  of 
copyright. 

The  statutes  of  1709,  1801,  and  1814  were  repealed  by  the  EarUer  Copy - 
Copyright  Act,  1842  (r),  by  which,  as  amended,  the  copyright  "^ 
in  "books"  and  "dramatic  pieces  or  musical  compositions"  has 
since  been  regulated.  The  right  of  representing  dramatic  pieces 
was  also  protected  by  the  Dramatic  Copyright  Act,  1833  (s).  The 
authors  of  lectures  have  been  protected  by  the  Lectures  Copyright 
Act,  1835  (t);  of  engravings,  prints,  &c.  by  statutes  of  1734  (^t), 
1767  (x),  nil  {y),  and  1852  {z);  of  sculptures,  by  the  Sculpture 
Copyright  Act,  1814(a);  of  paintings,  drawings,  and  photo- 
graphs, by  the  Fine  Arts  Copyright  Act,  1862  (Jj)\  and  of  designs, 
by  a  statute  of  1883  (c),  which  was  repealed,  and  in  substance 
re-enacted  by  the  Patents  and  Designs  Act,  1907  {d). 

All    these    statutes,    except    the    Patents    and    Designs    Act, 
1907  (e),  and    some    provisions    of    the    Fine    Arts    Copyright 


(p)  See  per  Williams,  J.,  in  Reade  already    possessed     under    the    former 

V.      Conquest,     sup.;      referring     to  Act  is  preserved  by  s.  33. 

Donaldsons  v.   Becket,  4  Burr.   2408.  (r)  5  &  6  Vict.  c.  45. 

There   is  an   interesting   note   by   the  (s)  3  &  4  Will.  4,  c.  15. 

reporter,  at  the  end  of  the  latter  case,  (O  5  &  6  Will.  4,  c.  65. 

as  to   "  the  real  and   true   times  and  (m)  8  Geo.  2,  c.  13. 

persons  when  and  by  whom  the  art  of  (x)  7  Geo.  3,  c.  38. 

printing  was  originally  discovered,  and  (y)  17  Geo.  3,  c.  57. 

when  and  how  it  was  afterwards  first  (;:)   15  &  16  Vict.  c.  12. 

introduced   into  this  country."  («)  54  Geo.  3,  c.  56. 

(V/)   The   rights  given   by   that  Act  (b)  25  &  26  Vict.  c.  68. 

were  preserved  by  5  &  6  Vict.  c.  45,  (c)  46  &  47  Vict.  c.  57. 

8.  27;  but  both  those  Acts  arc  repealed  (d)  7  Edw.  7,  c.  29. 

by   the   Copyright   Act,    1911    (\    k.   2  (e)  As  to  designs,  see  posi ,  p.  27;-). 
Geo.   5,  c.   46),  though   any  copyright 
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Copyright 
Act,  IStll. 

Abrogatiuu 
of  common 
L-iw  right.". 


Other 

changes. 


Copyright. 


"Copyright. 


Act,  1862,  imposing  penalties  (/),  are  repealed  by  the  Copyright 
Act,  1911  (^). 

The  Copyright  Act,  1911  {g),  contains  Avhat  is  practically  la 
complete  code  of  the  law  relating  to  copyright  ol'  every  kind, 
except  in  respect  of  ''designs"  {h).  All  common  law  rights  in 
respect  of  any  literar}-,  dramatic,  musical,  or  artistic  work, 
whether  published  or  unpublished,  are  abrogated  by  this  Act,  and 
no  person  is  to  be  entitled  to  copyright  or  any  similar  right  in 
such  works,  except  under  the  Act  or  any  other  statutory  enact- 
ment for  the  time  being  in  force  (i);  but  any  right  or  jurisdiction, 
to  restrain  a  breach  of  trust  or  confidence  is  preserved  (i) .  Other 
important  changes  in  the  law  effected  by  this  Act  are  that  tho 
period  of  the  duration  of  copyright  is  extended,  and  registration 
has  ceased  to  be  necessary. 

The  Act  provides  (;')  that  copyright  shall  subsist,  tlu'oughout 
those  parts  of  His  Majesty's  dominions  to  which  the  Act 
extends  (k),  in  every  original  literary,  dramatic,  musical,  and 
artistic  work  which,  in  the  case  of  a  published  work,  was  first 
published  within  those  parts  of  the  dominions  (I),  and,  in  the 
case  of  an  unpublished  work,  the  author  of  which  was  at  the  date 
of  its  making- a  British  subject  or  resident  (m)  within  those  parts 
of  the  dominions. 

For  the  purposes  of  the  Act  ''  copyright ''  is  defined  to  be  (w) :  — 

"  The  sole  right  to  produce  or  reproduce  the  work  or  anj'  part 
thereof  in  any  material  form  whatsoever;  to  perform,  or  in  the  case 
of  a  lecture  to  deliver,  the  work  or  any  substantial  part  thereof  in 
public;  if  the  work  is  unpublished,  to  publish  the  work  or  any 
substantial  part  thereof;  and  shall  include  the  sole  right:  — 

(a)  To  produce,  reproduce,  perform  or  publish  any  translation  of 

the  work; 

(b)  In  the  ease  of  a  dramatic  work,  to  conv^ert  it  into  a  novel  or 

other  non-dramatic  work; 

(c)  In  the  case  of  a  novel  or  other  non-dramatic  work,  or  of  an 

artistic  work,  to  convert  it  into  a  dramatic  work,  by  way 
of  performance  in  public  or  otherwise ; 


(/)  Post,  p.  272. 

(^)  1  &  2  Geo.  5,  c.  46.  This  Act 
comes  into  operation  on  the  1st  July, 
1912,  or  on  such  earlier  date  as  may 
be  fixed  by  Order  in  Council. 

(A)  As  to  designs,  see  ponf,  p.  275. 

(t)  S.  31.  See  also  s.  24  (3),  post, 
p.   275. 

(/)  S.  1  (1);  sees.  35  (3),  (4),  (5). 


(70  See  s.  25,  post,  p.  275. 

(I)  See  s.  35  (3).  Alien  authors 
may  be  excluded  from  the  benefit  of 
the  Act  by  Order  in  Council:  see  post, 
p.   274. 

(m)  See  s.  35  (4).  If  he  is  domi- 
ciled, he  is  to  bo  deemed  to  be 
resident:  s.  35  (5). 

(«)  S-   1   (2). 
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(d)  In  the  case  of  a  literary,  dramatic,  or  musical  work,  to  make     Chap.  XV. 
any   record,  perforated  roll,  cinematograph  film,  or  other     - 
contrivance  by  means  of  which  the  work  may  be  mechani- 
cally performed  or  delivered ; 
and  to  authorise  any  such  acts  as  aforesaid." 

"Publication,'"  in  relation  to  any  work,  is  for  the  purposes  of  ';  PubUca- 
the  Act  defined  to  be :  — 

"  The  issue  of  copies  of  the  work  to  the  public,  and  does  not  include 
the  performance  in  public  of  a  dramatic  or  musical  work,  the  delivery 
in  public  of  a  lecture,  the  exhibition  in  public  of  an  artistic  work,  or 
the  construction  of  an  architectural  work  of  art;  but  for  the  purposes 
of  this  provision  the  issue  of  photographs  and  engravings  of  works  of 
sculpture  and  architectural  works  of  art  shall  not  be  deemed  to  be 
publication  of  such  works  "  (o). 

Except  for  the  purposes  of  infringement,  a  work  is  not  to  be  Effect  of 
deemed  to  be  published  or  performed,  or  a  lecture  to  be  delivered  tion^-^&c.  ^'^' 
in  public,  if  published,  performed,  or  delivered,  without  the  con-  ^'*^^^°^*  '^°°" 
sent  of  the  author  or  his  representatives  or  assigns  (p) .  author. 

The  Act  contains  the  following  further  definitions  (g):—  ?*c®r. 

^  definitions. 

"Literarv   work"  includes  maps,  charts,  plans,  tables,  and  com-   "Literary 
■  1    ,.  "  -work; 

pilations. 

"Dramatic  work  "  includes  any  piece  for  recitation,  choreographic  "Dramatic 
work  or  entertainment  in  dumb  show,  the  scenic  arrangement  or  "*^'*'^   ■ 
acting   form  of   which   is   fixed  in   writing  or  otherwise,   and   any 
cinematograph   production  where    the  arrang-ement  or  acting  form 
or  the  combination  of  incidents  represented  give  the  work  an  original 
character. 

"Artistic  work"'  includes  works  of  painting,  drawing,  sculpture,  "Artistic 
and  artistic  craftsmanship,  and    architectural    works    of    art,    and  work;" 
engravings  and  photographs . 

"  Works  of  sculpture  "  includes  casts  and  models.  "  Work  of^^ 

"Architectural  work  of  art"  means    any    building   or    structure  sculpture;" 
having  an  artistic  character  or  design,  in  respect  of  such  character  or  "  Archi- 
design,  or  any  model  for  such  building  or  structure,  provided  that  „f°art*"'^°'" 
the  protection  afforded  by  this  Act  shall  be  confined  to  the  artistic 
character  or  design  and  shall  not  extend  to  processes  or  methods  of 
construction. 

"Engravings"   include  etchings,  lithographs,   wood-cuts,   prints,  "En- 
and  other  similar  works  not  being  photographs.  graving;" 

"  Photograph  "  includes  photo-lithograph  and  any  work  produced  "  Photo- 
by  any  process  analogous  to  photography.  graph;" 


(o)  S.  1   (3).  (p)  S.  35  (2). 

(q)  S.  35  (1). 
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"  Cinemato- 
ijraph  ; " 
"  Collt'ctive 
wurk;" 


"  InfrinjT- 
iujf : " 

"  I'trform- 
aiico  ; " 


••  l>rlivciy 
-•  Plate;" 

"  Lecture." 


■Ciiioinatograpli  '  includes  any  wurk  produced  by  auy  process 
analogous  to  cinoniatography. 

■'  Collective  work  "  means  (a)  an  encyclopaedia,  dictionary,  year- 
book, or  similar  work;  (b)  a  newspaper,  review,  magazine,  or  similar 
l)oriodical;  and  (c)  any  work  written  in  distinct  parts  by  dillercnt 
authors,  or  in  which  works  or  parts  of  works  of  dilierent  authors  are 
incorporated. 

"  Infringing,"  when  applied  tx)  a  copy  of  a  work  in  which  copyright 
subsists,  moans  any  cx)py,  including- any  colourable  imitation,  made  or 
imported  in  contravention  of  the  provisions  of  this  Act. 

■■  Povformance  ""  moans  any  acoustic  representation  of  a  work  and 
anv  visual  representation  of  any  dramatic  action  in  a  work,  including 
such  a  representation  made  by  means  of  any  mechanical  instrument. 

"  Delivery,"  in  relation  to  a  lecture,  includes  delivery  by  means  of 
any  mechanical  instrument. 

"  Plate  "  includes  any  stereotype  or  other  plate,  stone,  block,  mould, 
matrix,  transfer,  or  negative,  used  or  intended  to  bo  used  for  printing 
or  reproducing  copies  of  any  work,  and  any  matrix  or  other  appliance 
by  w-hich  records,  perforated  rolls,  or  other  contrivances  for  the 
acoustic  representation  of  the  w'ork  are  or  are  intended  to  be  made. 

"  Lecture  "  includes  address,  speech,  and  sermon. 


What  is  an 
infriiigetneut 

Exceptions. 


Any  person  who,  without  the  consent  of  the  owner,  does  any- 
thing the  sole  right  to  do  which  is  conferred  on  the  owner, 
infringes  the  copyright  (r).  It  is  not,  however,  an  infringement: 
(1)  to  deal  fairly  wath  a  work  for  the  purposes  of  private  study, 
research,  criticism,  review,  or  newspaper  summary  (s);  or  (2)  for 
the  author  of  an  artistic  work,  who  is  not  the  owaier  of  the  copy- 
right, to  use  any  mould,  cast,  sketch,  plan,  model,  or  study  made 
b}-  him  for  the  purpose  of  the  work,  if  he  does  not  repeat  or 
imitate  the  main  design  of  the  work;  or  (3)  to  make  or  publish 
paintings,  drawings,  engravings,  or  photographs  of  a  work  of 
sculpture  or  artistic  craftsmanship,  if  permanently  situate  in  a 
public  place  or  building,  or  of  any  architectural  work  of  art  (if 
they  are  not  in  the  nature  of  architectural  drawings  or  plans); 
(4)  to  publish  in  a  school  book,  mainly  composed  of  non-copyright 
matter,  short  passages  from  published  literary  w^orks  which  are 
not  copyright  school  books;  (5)  to  publish  in  a  newspaper  a  report 
of  a  published  lecture,  unless  the  report  is  prohibited  by  a  notice 
on  the  building  where  the  lecture  is  given  (^);    or   (6)  for  one 


(r)  S.  2  (1).  As  to  "infringing 
copy,"  see  ante. 

(s)  See  Chatterton  v.  Cave,  3  App. 
Cas.  492;    Warne  v.  Seebohtn,  39  Ch. 


D.  79;  Leslie  v.  Young,  [1894]  A.  C. 
335,  341. 

{t)  As  to  an  "  address  of  a  political 
nature,"  see  post,  p.   274. 
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person  to  read  or  recite  in  public  a  reasonable  extract  from  a    Chap.  XV. 
published  work  (u) . 

In  particular  there  is  an  infringement  by  any  person  who —       Particular 

(1)  Sells  or  lets  for  hire,  or  by  way  of  trade  exposes  or  offers  infringement. 

for  sale  or  hire;  or 

(2)  Distributes  for  purposes  of  trade,  or  to  an  extent  which 

prejudicially  affects  the  owner  of  the  copyright;   or 

(3)  Exhibits  in  public  by  way  of  trade;  or 

(4)  Imports  for  sale  or  hire  into  any  part  of  the  dominions 

to  which  the  Act  extends, 
any  work  which  to  his  knowledge  infringes  or  would  infringe 
copyright  if  made  in  the  part  of  the  dominions  in  or  into  which 
the  act  or  importation  took  place  {x). 

Any  person  who  for  his  private  profit  permits  a  theatre  or  place  Infringement 
of  entertainment  to  be  used  for  the  public  performance  of  a  work  pablic  per"^° 
without  the  consent  of  the  owner  of  the  copyright,  infringes  the  formance. 
copyright,  unless  he  did  not  know  and  had  no  reasonable  ground 
for  suspecting  that  the  performance  would  infringe  any  copy- 
right (?/). 

The  term  for  which  copyright  will  subsist  is  now,  in  general,  ex-  Duration  of 
tended  to  the  life  of  the  author,  and  a  period  of  fifty  years  after  '''^P^"^ 
his  death  (z) .  But  after  the  lapse  of  twenty -five  years  (or  thirty 
years  if  the  copyright  subsisted  at  the  passing  of  the  Act  (a)) 
from  the  death  of  the  author  of  a  published  work,  any  person  may 
reproduce  the  work  for  sale  if  he  has  given  the  prescribed  notice 
and  pays  to  the  owner  of  the  copyright  a  royalty  on  each  copy  sold 
at  the  rate  of  10  per  cent,  on  the  published  price  (z). 

At  any' time  after  the  death  of  the  author  of  .a  literary,  dramatic,  Compulsoiy 

•  llCGIlCGS 

or  musical  work  which  has  been  published  or  performed  in  public, 
complaint  may  bo  made  to  the  Privy  Council  that  the  owner  of  the 
copyright  has  refused  to  republish  or  allow  republication,  or  to 
allow  performance  in  public,  and  that  the  work  is  thereby  withhold 
from  the  public,  and  thereupon  an  order  may  be  made  to  grant  a 
licence  for  reproduction  or  public  performance  (h). 


(ti)  S.  2  (1).  P-    273;    of   posthumous   works,   pos/. 

(x)  S7  2  (2).  p-    273;    of  Government   publication-;, 

(y)   S.  2    (3).     See  Sarpp  v.   IIol-  post,  p.   273;    of  mechanical  contriv- 

land,   [1908]    1   Ch.   443;    2   Id.   198;  anccs  such  as  records,  &c.,  i^JO.'(^  p.  274  ; 

Karno  v.   Palhe,  100  L.  T.   260.  and  of  ])hoto«:raphs,  /wx/.  ]).   272. 

(z)    S.    3.      Ah   to   the   duration   in  (fi)   16  Dec,   1911. 

the  case  of  joint  authorship,  see  pout,  (b)  S.  4. 
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Ownership  of 
copyright ; 
pliutographs, 
fiigraviug.f, 

contributions 
to  news- 
papers, &o. 


Author." 


Right  to 
assiiiii  or 
grant 
iii;ences. 

Restriction 
on  power  to 
as.'-iirn. 


Partial 
assignment. 


Remedies  for 
infriuircmcnt. 


Tlio  author  of  a  work  is  the  lirst  owner  of  the  copyright  (c) . 
To  this  rule  there  are  some  exceptions.  If  the  plate,  or  other 
original,  of  an  engraving,  photograph,  or  portrait,  was  made  to 
the  order  ol"  another  person,  and  for  valuable  consideration,  then, 
in  tlic  absence  of  any  agreement  to  the  contrary,  the  person  who 
gave  the  order  is  the  first  owTier  of  the  copyright  (^) .  And,  if 
the  author  makes  the  work  during  and  in  pursuance  of  a  contract 
of  employment,  the  employer  is  the  first  owner  of  the  copyright, 
unless  it  has  been  otherwise  agreed  (e).  In  the  case  of  a  contri- 
bution to  a  newspaper,  magazine,  or  other  similar  periodical,  the 
author  can,  however,  restrain  its  publication  except  in  such  a 
periodical  (e). 

The  term  "author"  is  frequently  used  in  the  Act,  but  is  not 
defined;  and  it  is  difficult  to  determine  precisely  what  is  its  mean- 
ing in  relation  to  copyright.  An  "author"  may  come  into 
existence  without  producing  any  original  matter  of  his  o,wn(/). 
Thus,  a  person  who  makes  notes  of  a  speech  delivered  in  public, 
and  publishes  a  verbatim  report,  may  be  the  "author"  for  the 
purpose  of  copyright  (/). 

The  owner  of  copyright  can  assign  the  right,  either  wholly  or 
partly,  and  can  grant  licences.  The  assignment  or  grant  must 
be  in  writing  signed  by  the  owner  or  his  agent  {g) . 

An  author  who  is  the  first  owner  of  the  copyright  cannot,  how- 
ever, assign  or  grant  any  interest  in  the  copyright  (except  by 
will)  to  operate  beyond  the  expiration  of  twenty-five  years  from 
his  death  {g) ;  and  the  reversionary  interest  expectant  on  the  ter- 
mination of  that  period  vests,  on  the  death  of  the  author,  in  his 
personal  representatives  as  part  of  his  estate,  notwithstanding  any 
agreement  to  the  contrary  {g) .  This  provision  does  not  apply 
to  a  collective  {h)  work  {g). 

When  there  has  been  only  a  partial  assignment  the  assignee, 
;is  to  the  rights  assigned,  and  the  assignor,  as  to  the  rights  not 
assigned,  is  the  owner  of  the  copyright  (i). 

When  his  copyright  has  been  infringed  the  owner  has  all  the 
same  remedies,  by  way  of  injunction,  damages,  accounts,  or  other- 


(c)  S.  5   (1).  76;    Borthtvick   v. 

(d)  S.  5  (1)   (a).  Id.  449. 

(e)  S.  5   (1)   (b).  {g)  S.  5  (2). 

(f)  Walter  v.    Lane,   [1900]    A.  C.  {h)    Ante,   p.    2( 
539;    see    DicJcR   v.    Yate^,    18    Ch.  13.  (i)   S.  5   (3). 


Evening    Post,   37 


COPYRIGHT.  271 

wise,     as    aro    conferred     by    law    for    the    infringement    of   a    Chap.  XV. 
right  {k) . 

All  infringing  copies  of  a  work  in  which  copyright  subsists,  Infringing 
and  all  plates  intended  for  the  production  of  such  copies,  are 
deemed  to  be  the  property  of  the  owner  of  the  copyright,  and  he 
can  sue  to  recover  possession  of  them  or  in  respect  of  their  con- 
version (I). 

An  innocent  infringer,  that  is,  a  person  who  was  not  aware  of  Innocent 

in!  rill  trcr . 

the  existence  of  copyright  in  a  Avork,  and  had  no  reasonable  ground 
for  suspecting  that  it  existed,  is  liable  only  to  an  injunction  (m). 

If  a  building  or  structure  which  has  been  commenced  infringes.  Restriction 
or  would  if  completed  infringe  the  copyright  in  some  work,  an  o*^reinedies  m 
injunction  to  restrain  its  construction  or  an  order  for  its  demoli-  architecture, 
tion  cannot  be  obtained  {n) ;    and  neither  the  before-mentioned 
provision  as  to  infringing  copies  becoming  the  property  of  the 
owner    of    the    copyright,    nor    the    provisions    as    to    summary 
penalties  (o),  apply  (p). 

Actions  in  respect  of  infringement  of  copyright  must  be  brought  Limitation  of 
within  three  years  of  the  infringement  (q) . 

Knowingly  to  commit  any  of  the  acts  specified  in  sect.  2  (2)  (qq)  Summary 
as  infringements  is  made  an  offence  punishable  on  summary  con- 
viction by  a  fine  not  exceeding  21.  for  each  copy,  but  not  exceeding 
501.  in  all  in  respect  of  the  same  transaction;  and  for  a  second 
offence  the  offender  ma v  be  imprisoned  for  two  months  (r) ;  and 
knowingly  to  make  or  possess  any  plate  for  the  purpose  of  in- 
fringement, or  knowingly  and  for  private  profit  to  cause  a  copy- 
right work  to  be  performed  in  public  without  consent  of  the 
owner,  is  an  offence  punishable  by  a  fine  of  50/.,  or,  in  the  case 
of  a  second  offence,  by  imprisonment  for  two  months  (s) . 

In  prosecutions  for  those  offences  the  Court  may,  whetlier 
'there  is  or  is  not  a  conviction,  order  all  infringing  copies  or  plates 
in  the  possession  of  the  alleged  offender  to  be  destroyed  or  given 
up  to  the  owner  of  the  copyright  (t). 

There  are  special  statutory  provisions  for  summary  remedies  Special 
in  the  case  of  pirated  copies  of  musical  works  (m).     A  Court  of  ease  of 

■_ . musical 

(k)  S.  6.  (q)  S.   10.  '^°'"^^' 

(l)  S.  7.  W-?)    ^i>'ie,   V-    ^<>9- 

(m)  S.  8.  (^)  S-  11   (D- 

^  (s)  S.  11   (2). 

^")  ^-  ^  (!)•  (0  S.  11   (3). 

Co)  Infra.  (u)  Musical  Copyright  Act,  1902  (•-> 

(»  S.  9  C2).  Kdw.    7,   e.    15);    and  Musical   Copy- 
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and  of 

paiutinu:s, 
drawiuLTS  or 
pliotogn-aphs. 


Importation 
of  copies. 


Delivery  of 
books  to 


buiuiiiarv  jurLstlictiun  nuiy  ordrr  sucli  f()])ios  to  be  seized  and 
either  destroyed  or  delivered  to  the  owner  of  the  copyright;  at 
tJie  reqiu'st  of  the  owner  of  the  copyright  a  constable  may  seize 
such  copies  which  are  being  offered  for  sale  and  take  them  before 
the  Courl  to  bo  dealt  with;  a  fine  of  51.,  or  on  a  second  conviction 
a  line  of  10/.  or  imprisonment  for  two  months,  may  be  imposed 
on  any  person  who  prints,  reproduces,  sells,  or  has  in  his  possession 
for  sale,  or  has  in  his  possession  plates  for  printing,  any  such 
copies;  a  constable  may  arrest  without  warrant  any  person  who 
in  a  stT(.H}t  or  public  place  sells  or  possesses  for  sale  any  such  copies 
Avhieh  are  specified  in  a  written  authority  given  to  the  police  au- 
thorities by  the  owner  of  the  copyright  requesting  the  arrest  of 
any  person  committing  such  offences;  and  the  Court  may  grant 
a  search  warrant  authorising  a  constable  to  enter  premises  and 
seize  such  copies,  which  are  to  be  brought  before  the  Court  to  be 
dealt  with  (x) . 

In  the  case  of  paintings,  drawings,  and  photographs  also  there 
are  special  penalties  imposed  for  fraudulent  productions  and 
sales,  which  can  be  recovered  by  the  person  aggrieved  either  by 
action  or  by  summary  proceedings  (^) . 

It  is  prohibited  to  import  into  the  United  Kingdom  copies 
made  abroad  of  any  work  in  which  copyright  subsists,  which  if 
made  here  would  infringe  copyright,  and  as  to  which  the  owner  of 
the  copyright  has  given  written  notice  to  the  Commissioners  of 
Customs  that  he  wishes  such  copies  not  to  be  imported  (z).  The 
Commissioners  have  power  to  make  regulations  as  to  the  con- 
ditions and  manner  under  and  in  which  this  provision  will  be 
enforced  (a) . 

The  publisher  of  every  book  (6)  published  in  the  United  King- 


right  Act,  1906  (6  Edw.  7,  c.  36), 
which  is  amended  as  to  s.  3  by  Sched. 
2  of  the  Copyright  Act,  1911,  by 
omitting  the  provision  as  to  registra- 
tion. 

(x)  See  JiJx  q).  Francis,  [1903]  1 
K.  B.  275;  Mabe  v.  Connor,  [1909]  1 
K.   B.   515. 

(y)  Fine  Arts  Copyright  Act,  1862 
(25  &  26  Vict.  c.  68),  ss.  7  and  8,  as 
amended  by  the  Copyright  Act,  1911, 
Sched.  2.  Carlton  IlJusfrators  v.  Cole- 
man, [1911]  IK.  B.  771. 


(s)  S.  14  (1).  See  the  Customs 
Consolidation  Act,  1876  (39  &  40  Vict, 
c.  36),  s.  42,  which  is  in  part  repealed 
by  the  Copyright  Act,  1911,  Sched.  2. 

{a)  S.  14  (2),  (3),  (4),  and  (5). 

(5)  "  Book  "  is  nowhere  defined  in 
the  Act.  By  s.  3  of  the  Copyright 
Act,  1842  (5  &  6  Vict.  c.  45),  it  was 
defined  as  "  every  volume,  part  or 
division  of  a  volume,  pamphlet,  sheet 
of  letter-press,  sheet  of  music,  majj, 
chart,  or  plan  separately  published  ": 
see  A-flalo  v.  Lawrence,  [1904]  A.  C. 
17;    Boosey  v.    Whirjht,  [1900]   1  Ch. 
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dom  must  deliver  a  copy  at  his  own  expense  to  the  British  Museum,    Chap.  XV. 
and  also,  subject  to  certain  conditions,  to  the  Bodleian  Library  British" 
at  Oxford,  the  University  Library  at  Cambridge,  the  Library  Museum 
of  the  Faculty  of  Advocates  at  Edinburgh,  the  Library  of  Trinity  libraries. 
College,  Dublin,  and  the  National  Library  of  Wales  (&). 

When  a  work    is    made  by  joint  authors,  copyright  subsists  Joint 
during  the  life  of  the  author  who  dies  first  and  fifty  years  after 
his  deatli,  or  during  the  life  of  the  survivor,  whichever  period 
is  the  longer  (c) . 

If  one  or  more  of  joint  authors  do  not  satisfy  the  conditions 
conferring  copyright,  the  work  is  to  be  treated  as  if  the  other 
or  others  had  been  the  sole  author  or  authors  {d) ;  but  in  this  case 
the  term  of  the  copyright  is  the  same  as  if  all  the  authors  had 
satisfied  those  conditions  {d) . 

A   "work   of  joint  authorship"   is  one  produced  by  the  col-  definition; 
laboration  of  two  or  more  authors,  in  which  the  contribution  of 
one  is  not  distinct  from  that  of  the  other  or  others  (e). 

Where  a  husband  and  wife  are  joint  authors  the  interest  of  the  husband  and 
wife  in  the  work  is  her  separate  property  (/) . 

Where  a  literary,  dramatic  or  musical  work,  or  an  engraving,  Posthumous 
in  which  copyright  subsists  at  the  death  of  the  author,  or  at  or 
immediately  before  the  death  of  the  surviving  joint  author,  has 
not  been  published  or  publicly  performed  or  delivered  before  his 
death,  copyright  subsists  until  publication  or  public  perform- 
ance or  delivery  and  for  a  further  term  of  fifty  years  {g) ;  and  the 
provision  {h)  as  to  reproduction  by  others  after  twenty-five  years 
from  the  death  of  the  author  applies  as  if  the  author  had  died  at 
the  date  of  publication  or  public  performance  or  delivery  ((/) . 
The  ownership,  under  a  testamentary  disposition  by  an  author,  ''""^'.'j!!'|^  "^ 
of  his  manuscript  of  a  work  which  has  not  been  published  or 
publicly  performed  or  delivered,  is  prima  facie  proof  that  the 
owner  of  the  manuscript  is  owner  of  the  copyright  (i). 

The  copyright  in  all  Government  publications,  subject  to  any  Government 
agreement  witli  the  author,  belongs  to  the  Crown,  and  continues  ^ 


122;   Jlollingrake  v.  Truswell,  [1894]            (/)  S.  16   (4). 

3  Oh.  420;  Stannard  v.  Lee,  6  Ch.  346.  (-7)  S.  17   (1). 
(i)    S.    15.  (h)    Aula,   p.    209. 
Cc)  S.  IG  (1).  (0  S.  17   (2).     See  Philip  v.  Pen- 
id)  S.   16   (2).  nell,  [1907]  2  Ch.  577;   Macmilla7i  v. 
(e)  S.   16   (3).  Dent,  [1907  |  1  C'li.  107. 

(MM'.  18 
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for    a    perio.l    (>!'    lil't-y    yeai'S   rroiu  the   lirsl    publication  of    tho 
work  (y ) . 

Copyriglit  subsists  in  records,  perforated  rolls,  and  other  con- 
trivances by  moans  of  which  sounds  may  be  mechanically  repro- 
duced, in  tho  saino  manner  as  if  those  contrivances  were  musical 
works:  the  terra  is  fifty  years  from  the  making  of  the  original 
plate;  and  tho  owner  of  the  original  plate  at  the  time  when  it  was 
made  is  deemed  to  bo  the  "  author  "  (Ic). 

Any  pei-son  may,  within  the  parts  of  tho  dominions  to  which  tho 
Act  extends  (I),  make  records,  perforated  rolls,  or  other  contri- 
vances by  means  of  which  any  musical  work  may  be  mechanically 
performed,  if  such  contrivances  have  previously  been  made  Avith 
the  consent  or  acquiescence  of  the  owner  of  the  copyright,  and  lie 
has  given  the  proscribed  notice  and  pays  the  prescribed  royal- 
ties (m).  In  the  case  of  musical  works  published  before  the  16th 
December,  1911,  these  provisions  are  made  subject  to  certain 
modifications  and  additions  (w). 

A  report  in  a  newspaper  of  an  "address  of  a  political  nature" 
is  not  an  infringement  of  copyright  in  the  address  (o).  The  Act 
does  not  contain  any  definition  of  the  term  "political,"  and  its 
interpretation  will  probably  be  a  very  difficult  question. 

Copyright  subsists  in  photographs  for  a  term  of  fifty  years 
from  tho  making  of  the  original  negative;  and  the  person  who  was 
the  owner  of  the  negative  when  it  was  made  is  deemed  to  be  the 
author  of  the  work  (p). 

If  a  foreign  country  does  not  give  or  undertake  to  give  adequate 
protection  to  the  works  of  British  authors,  an  Order  in  Council 
may  be  made  directing  that  the  provisions  (g)  which  confer  copy- 
right on  works  first  published  within  the  parts  of  the  dominions 
to  which  the  Act  extends  shall  not  apply  to  works  of  authors  who 
are  subjects  or  citizens  of  that  foreign  country,  and  do  not  reside 
in  His  Majesty's  dominions  (r). 

With  regard  to  persons  entitled,  at  the  commencement  (s)  of 
the  Act  of  1911,  to  any  right  in  any  work,  or  to  any  interest  in 


(i)  S.  18. 

(k)  S.  19  (1). 

(I)  S.  25,  post,  p.  275. 

(m)  S.  19  (2)— (6). 

(n)  S.  19  (7)  and  (8). 

(o)  S.  20. 


(p)  S.  21.  See  Boucas  v.  Cooke, 
[1903]  2  K.  B.  227;  Btackemann  v. 
Paton,  [1906]  1  Ch.  774. 

(z/)    Ante,    p.    2G0. 

(r)  S.  23. 

(s)  Ante,  p.  266,  note  (r/). 
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such    a   right,    that   right    or    interest    is    terminated,    and    the    Chap.  XV. 
following   rights    and    interests   are   substituted  (i).      A   person  ^  ,    .       , 
entitled    to    copyright    in    a    work,    other    than    a   dramatic    or  rigrhts; 
musical  work,  acquires  copyright  under  the  Act{u).     A  person 
entitled  to  both  copyright  and  performing  right  in  a  musical  or 
dramatic  work  acquires  copyright  under  the  Act;  but  if  entitled 
to  copyright  without  the  performing  right,  he  acquires  copyright 
without  the  sole  right  to  perform  the  work  in  public,   and  if 
entitled  to  the  performing  right  without  copyright,  he  acquires 
only  the  sole  right  to  perform  the  work  in  public  (u) .     A  person 
entitled  to  an  interest  in  the  pre-existing  right  acquires  the  same 
interest  in  the  substituted  right  («) . 

The   rights    of   assignees  of  the  pre-existing  right  or  of  any  assignees, 
interest  therein,  under  assignments  made  before  the  commence- 
ment (x)  of  the  Act,  are  restricted  and  regulated  (y) . 

Subject  to  the  special  provisions  with  regard  to  musical  works  Extinction  of 
and  contrivances  for  mechanically  reproducing  sounds  (z),  pub-  rY^^ht^^  "^^ 
lished  or  made  before  the  commencement  (x)  of  the  Act,   and 
with  regard  to  certain  colleges  (a),  no  copyright  will  subsist  in 
any  work  made  before  the  commencement  of  the  Act  otherwise 
than  under  the  above  provisions  (6). 

The  provisions  of  the  Act,   except   those  expressly  restricted  Extent  of 
to    the    United    Kingdom,    apply    throughout    His    Majesty's      .  ' 
dominions  (c);  but,  in  the  case  of  a  self-governing  (d)  dominion,  dominions; 
its  legislature  must  have  declared  the  Act  to  be  in  force  (c) .     By  self- 
Order  in  Council  the  Act  may  be  extended  to  anj'  Protectorate (e).  dominions; 

protectorates. 

Designs. 

In  1787  an  Act  (/)  was  first  passed  for  the  encouragement  of  Designs, 
the  arts  of  designing  and  printing  linens,  cottons,  calicoes,  and 
muslins,  by  granting  the  sole  right  to  use  any  now  and  original 
pattern  for  printing  the  same  during  the  period  of  three  months. 
The  period  of  protection  was  subsequently  prolonged  (g);  and  the 

(0  S.  24.  (c)  S.  25;  see  ss.  26,  27. 

(m)  S.  24  (1),  and  Sched.  1.  (d)  See  s.  35   (1)  for  definition  of 

(x)  Ante,  p.  20(5,  not<:   (ij).  "self-governing  dominion." 

(y)  S.  24  (1),  (2).  (e)  S.  28. 

(z)   S.    19    (7),    (8);    untr,   p.  274.            (f)  27  Geo.  3,  c.  38. 

(a)  S.  33;  ante,  p.  265.  ('j)   29   (!eo.    3,   v.    19;    34   (Jeo.    3, 

(b)  S.  24  (3);  see  ante,  p.  2G(J.  '•.  23;  and  2  \i<-t.  <•.  13. 

18  (2) 
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Chap.  XV.  principle  of  the  Act  was  extended  to  secure  to  proprietors  of 
designs  for  certain  articles  of  manufacture  the  copyright  of  such 
designs  for  a  limited  time(/i).  In  1842  a  consolidating  and 
amending  Act  was  passed  for  the  protection  of  the  copyright  of 
designs  for  ornamenting  articles  of  manufacture,  and  the  prior 
Acts  were  repealed  (^) .  This  Act,  with  the  subsequent  amending 
Acts,  was  repealed  by  the  Patents,  Designs  and  Trade  Marks  Act, 
1883  (fc),  under  which,  and  the  amending  Acts  of  1885,  1886, 
and  1888  (l),  the  protection  to  the  proprietor  of  any  new  or 
original  design  was  regulated. 

The  Act  of  1883,  with  its  amending  Acts,  was  repealed  by 
the  Patents  and  Designs  Act,  1907  (m),  by  which,  and  the  Designs 
Eules.  1908,  the  law  relating  to  copyright  in  designs  is  now  regu- 
lated.    This  Act  contains  the  following  definitions  («):  — 


Patents  and 
Det*igTis  Act 
1907. 


Definitions. 
"  Design  :  ' 


"  article ;" 


"copyright; 

"  proprie- 
tor;" 


"  Design  "  (o)  means  any  design  (not  being  a  design  for  a  sculpture 
or  other  thing  within  the  protection  of  the  Sculpture  Copyright  Act, 
1814)  applicable  to  any  article,  whether  the  design  is  applicable  for 
the  pattern,  or  for  the  shape  or  configuration,  or  for  the  ornament 
thereof,  or  for  any  two  or  more  of  such  purposes,  and  by  whatever 
means  it  is  applicable,  whether  by  printing,  painting,  embroidering, 
weaving,  sewing,  modelling,  casting,  embossing,  engraving,  staining, 
or  any  other  means  whatever,  manual,  mechanical,  or  chemical, 
separate  or  combined: 

"Article"  means  (as  respects  designs)  any  article  of  manufacture 
and  any  substance  artificial  or  natural,  or  partly  artificial  and  partly 
natural: 

"  Copyright "  means  the  exclusive  right  to  apply  a  design  to  any 
article  in  any  class  in  which  the  design  is  registered: 

"  Proprietor  of  a  new  and  original  design," — 

(a)  Where  the  author  of  the  design,  for  good  consideration, 
executes  the  work  for  some  other  person,  means  the 
person  for  whom  the  design  is  so  executed;  and 

(b)  Where  any  person  acquires  the  design  or  the  right  to  apply 

the  design  to  any  article,  either  exclusively  of  any  other 
person  or  otherwise,  means  in  the  respect  and  to  the 
extent  in  and  to  which  the  design  or  right  has  been  so 
acquired,  the  person  by  whom  the  design  or  right  is  so- 
acquired;  and 

(c)  In  any  other  case,  means  the  author  of  the  design; 


(h)  2  Vict.  c.  17. 
(i)  5  &  6  Vict.  c.  100,  s.  1. 
(k)  46  &  47  Vict.  c.  57,  s.  113. 
(0   48  k  49  Vict.   c.   63;    49   &  50 
Vict.  c.  37 ;  51  &  52  Vict.  c.  50. 

(w)    7     Edw.    7,    c.    29,    Part     II., 


ss.  49—61. 

(n)   S.   93. 

(o)  See  Heath  v.  Rollason,  [1898] 
A.  C.  499.  It  will  be  observed  that 
this  is  not  confined  to  designs  for  pur- 
poses of  ornament. 
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and  where  the  property  in,  or  the  right  to  apply,  the  design  has    Chap.  XV. 

devolved  from  the  original  proprietor  upon  any  other  person,  includes  

that  other  person. 

On  application  by  any  person  claiming  to  be  the  proprietor  Eegistration. 
of  any  new  (p)  or  original  (p)  design  not  previously  pub- 
lished (q)  in  the  United  Kingdom,  made  in  the  prescribed  (r) 
form  and  manner,  the  Comptroller  may  register  the  design  (s). 
The  same  design  may  be  registered  in  more  than  one  class  (;^); 
and  copyright  is  limited  to  the  class  or  classes  in  which  the  design 
is  registered  (m).  The  Comptroller  may  refuse  to  register  any 
design,  subject  to  appeal  to  the  Board  of  Trade  (a;).  A  certifi- 
cate of  registration  must  be  given  to  the  proprietor  of  a  design 
when  registered  (y);  and  a  copy  may  be  given  if  the  original 
is  lost,  or  in  any  other  case  in  which  it  is  deemed  expedient  {y) . 

When  a  desig:n  is  registered  the  registered  proprietor  has  copy-  Duration  of 

11  p  •  ■        /    \  1  copyright. 

right  for  five  years  from  the  date  of  registration  (2);  and  upon 
application  in  the  prescribed  (a)  time  and  manner,  the  Comp- 
troller must  extend  the  period  of  copyright  for  a  second  term  of 
five  years  (b),  and  may  subsequently  extend  it  for  a  third  period 
of  five  years (c). 

Before  delivery  on  sale  of  any  articles  to  which  a  registered  Requirements 

,  D6I0r6  83.1G 

design  has  been  applied,  the  proprietor  must  have  furnished  the  of  articles 
Comptroller  with  the  prescribed  number  of  exact  specimens  of  J^feVS^. 
the  design  (d),  and  have  caused  each  article  to  be  marked  with 
the  prescribed  mark  denoting  that  the  design  is  registered  (e). 
If  the  former  condition  is  not  complied  with,  the  registration 
may  bo  erased,  and  the  copyright  will  then  cease  (d) ;  and  if  the 
latter  condition  is  not  observed,  the  proprietor  cannot  recover  any 
penalty  or  damages  for  infringement,  unless  he  shows  that  he 
took  all  proper  steps  to  ensure  the  marking  of  the  article  (/), 


(p)  Dover  y.  Number ffer,  4c-,  i^^^^]  ante,  p.    266;    and   lie   Read,   42   Ch. 

2  Ch.  2.5;   Be  Bach,  42  Ch.  D.  661;  D.  260. 
Re  Clarke,  [1896]  2  Ch.  38.  (^)  S.    19   (3). 

{q)   Blank  v.   Footman,  39  Ch.   D.  {y)  S.  51. 

678;   Re  Clarke,  sup.     See  ss.  50,  55.  U)  S.  53   (1). 

(r)  Sec  Designs  Eules,  1908.  («)   Designs  Eulcs,   1908. 

(*)  S.  49   (1).  (6)  S.  53  (2). 

(0   Ss.    49    (2),   50.     The   Designs  (c)  S.  53  (3). 

Eules,  1908,  flassify  goods;   r.  6  and  (d)  S.  54  (1)   (a). 

Sched.  3.  {")  S.  54  (1)   (b). 

(>()   Sec;  definition   of  "copyright,"  (/)  See  Wittman  v.  Opp.nhcim,  27 

Ch.  D.  260. 
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Chap.  XV. 


luspcctioii  vi 
i-ogi  stored 


lut'uriiirttioii 
as  to  exist- 
ence of 
copyright. 


Dcsigus  u^ 
wlinlly  or 
mainly 
abroad. 


Showing  or 
u.siug  design 
at  exhibitiou>^ 


Pirucy. 


or  ho  shows  that  the  infringer  knew  of  the  existence  of  the  copy- 
right in  the  design  {g) . 

During  the  existence  of  copyright,  or  such  shorter  period  not 
less  tJian  two  years,  as  may  be  prescribed  by  the  rules,  the  design 
is  not  open  to  inspection  except  by  the  proprietor  or  a  person 
autliorised  by  him  (in  writing),  or  by  the  Comptroller  or  the 
Court  (/«),  and  the  person  inspecting  may  not  take  a  copy  of  the 
design  or  any  part  of  it  {h).  After  the  expiration  of  the  copy- 
right, or  the  shorter  period  prescribed,  the  design  may  be  in- 
spected and  copies  taken  (i) . 

On  the  request  of  any  person  furnishing  information  enabling 
the  Comptroller  to  identify  the  design,  he  must  be  informed 
w'hether  the  design  is  still  registered,  and,  if  so,  in  respect  of  what 
classes  of  goods,  and  as  to  the  date  of  registration  and  tlie  name 
and  address  of  the  proprietor  {j) . 

If  the  design  is  used  for  manufacture  exclusively  or  mainly 
outside  the  United  Kingdom,  any  person  may  apply  for  cancel- 
lation of  the  registration,  and  thereupon  the  provisions  relating 
to  revoialion  of  patents  under  similar  circumstances  will  apply (/{:). 
This  ground  is  also  available  by  way  of  defence  to  an  action  for 
infringement  (I). 

The  exhibition  at  an  industrial  or  international  exhibi'tion,  or 
elsewhere  during  the  period  of  the  exhibition  without  the  privity 
or  consent  of  the  proprietor,  of  a  design  or  any  article  to  which 
it  is  applied,  or  the  publication  during  the  exhibition  of  a  descrip- 
tion of  a  design,  will  not  prevent  the  design  being  registeri'd  or 
invalidate  its  registration  (m) ;  provided  that  the  ex;hibitor  gives 
the  Comptroller  notice  of  his  intention  to  exhibit,  and  the  appli- 
cation for  registration  is  made  within  six  months  after  the  open- 
ing of  the  exhibition  (m). 

It  is  unlawful  for  any  person  during  the  existence  of  copyright 
in  a  design,  without  the  written  consent  of  the  registered  j)ro- 
prietor,  for  the  purposes  of  sale,  to  apply  or  cause  to  be  applied 
to  any  article  in  a  class  of  goods  in  which  the  design  is  registered 
the  design  or  any  fraudulent  or  obvious  imitation,  or  to  do  any- 
thing with  a  view  to  enable  it  to  be  so  applied  (w);  or  to  publish 
or  expose  for  sale  any  article  knowing  that  the  design  or  any 


(g)  S.  54  (1)   (b). 

(A)  S.  56  (1). 

(0  S.  56  (2). 
(7)  S.  57. 


(k)  S.  58  (1). 
(0  S.  58  (2). 
(m)  S.  59. 
(w)  S.  60  (1). 


Anie,  p.  256. 
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frauduleut  or  obvious  imitation  has  been  applied  to  it  without    Chap.  XV. 
the  proprietor's  consent  (o) . 

For  every  such  offence  the  registered  proprietor  may  recover  Remedies, 
in  an  action  against  the  offender  a  sum  not  exceeding  oOl.  as  a 
simph'  contract  debt,  but  not  more  than  1001.  in  respect  of  any 
one  design  (p;.      If  he  so  elects,  the  registered  proprietor  may 
sue  for  damages  and  an  injunction  (g). 

Any  person  who  falselv  describes  a  design  applied  to  an  article  Offences 

"    ^  .  ",    .  -Ill  •    i.-         punishable 

sold  by  him  as  registered  is  punishable  on  summary  conviction  summarily 
by  a  fine  of  51.  (r),  and,  if  he  sells  an  article  marked  with  the  by  fine, 
word  "registered"  or  any  word  implying  that  the  design  is  re- 
gistered, he  is  deemed  to  so  describe  the  article  (s),and  any  person 
who,  after  the  expiration  of  copyright  in  a  design,  uses  the  word 
"  registered,"  or  any  word  implying  that  there  is  subsisting  copy- 
right in  a  design,  is  liable  to  a  like  fine  (t) . 


International  Copyright  . 

As  regards  literary  and  artistic  works  first  published  in  a  International 
foreign  country,  certain  statutes,  styled  the  International  Copy-  ''°Py"^ 
right  Acts  (ii),  were  passed,  authorizing  the  making  of  Orders 
in  Council  directing  that  the  author  should  have  copyright  in  the 
same  during  the  period  specified  by  the  Order,  which  could  not 
exceed  the  period  during  which  authors  of  the  like  works  first 
published  in  the  United  Kingdom  had  copyright.  In  1885,  an 
International  Conference  was  held  at  Berne,  and  a  draft  conven- 
tion agreed  to  for  giving  to  authors  of  literary  and  artistic  works, 
first  published  in  one  of  the  countries  parties  to  the  convention, 
copyright  in  such  works  throughout  the  other  countries  parties  to 
the  convention.  For  the  purpose  of  carrying  such  convention 
into  effect  in  His  Majesty's  dominions,  the  International  Copy- 
right Act,  1886,  was  passed  (v);  and,  in  1887,  an  Order  in 
Council  (a-)  was  issued  adopting  the  Berne  convention,  which 
Order  was  to  be  consti'ucd  as  ii'   il    roriiiod   ])aii    of  the   Act  of 


(o)  S.  60  (1).  («)  S.  89  (3). 

(p)   S.   60    (2).  (0  S.  89  (4). 

(g)   S.   60    (2).  See     Wonliey    v.           (w)  7  &  8  Vict.  c.  12;  15  &  16  Vict. 
Broad,  [1892]    1   Q.   B.   806;    Werner       c.  12;   25  &  26  Vict.  c.  68,  s.   12;   38 

V.   Gamarje,  [1904  |  1  Cli.   '-'(il;    2   Id.       &  39  Vict.  c.  12. 

580.  (v)  49  &  50  Vict,  c  33. 

(r)    S.    89    (2).  C^)    Coy)inp;er,    A|.|).    j..    c.x.KJii. 
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Uuder  tlir 
Copyright 
Act,  1911. 


Application 
of  the  Act 
to  forcitrii 
works  and 
authors  by 
Order  in 
Council. 


Modifications 
by  the  Order 
of  the  appli- 
cation of  the 
Act. 


Remedies  for 
infringement 
in  foreign 
country,  or 
of  loreign 
copjrright. 


1886  (y/).  Tluat  convention  was  adopted  by  England,  Belgium, 
France,  Germany,  Italy,  Spain,  Switzerland,  Japan,  and  some 
other  less  important  states,  and  these  countries  formed  what  was 
called  the  "  Copyright  Union."  Within  this  union  the  copyright 
of  authors  belonging  to  any  one  of  those  countries  was  protected 
in  the  other  countries. 

All  the  above  Acts  have  been  repealed  by  the  Copyright  Act, 
lull  (~),  which  contains  th(!  following  provisions  in  relation  to 
international  cop3-right. 

An  Order  or  Orders  in  (Jouncil  may  bo  made  diroctiiig  that 
the  .Vet  of  1911  (except  any  part  excluded  by  tlio  Order)  shall 
apply:  (i.)  to  works  first  published  in  a  foreign  country  in  the 
same  manner  as  if  tliey  were  iirst  published  within  the  dominions 
to  which  the  Act  extends;  (ii.)  to  literary,  dramatic,  musical, 
•and  artistic  works,  the  authors  of  which  were  at  the  time  of  the 
making  of  the  work  subjects  or  citizens  of  a  foreign  country 
to  which  the  Order  relates,  in  the  same  manner  as  if  they  were 
British  subjects;  (iii.)  in  respect  of  residence  in  a  foreign  country 
to  which  the  Order  relates,  in  the  same  manner  as  if  that  residence 
were  residence  within  the  dominions  to  which  the  Act  extends  (a) . 

The  Order  may  provide  that  the  term  of  copyright  shall  not 
exceed  that  conferred  by  the  law  of  the  country  to  which  the  Order 
relates;  that  the  enjoyment  of  the  rights  conferred  by  the  Act 
shall  be  subject  to  any  conditions  and  formalities  prescribed  by 
the  Order  (6);  that  the  provisions  as  to  ownership  of  copyright 
shall  be  modified,  having  regard  to  the  law  of  the  foreign  country; 
.and  that  the  provisions  as  to  existing  works  shall  be  modified  (c). 

In  order  to  prevent  infringements  in  a  foreign  country  a  British 
author  must  take  proceedings  in  the  courts  of  that  country  (d) . 
A  j)erson  suing  in  this  country  to  prevent  infringement  of  a 
foreign  copyright  must  show  that  he  is  entitled  to  protection  in  the 
foreign  countr}*,  and  then  his  remedy  depends  on  the  law  of  this 
country  (e).  The  ow^ner  of  the  British  copyright  in  a  book  first 
published  in  a  foreign  country  can  prevent  the  importation  into 
Great  Britain  of  copies  printed  in  that  foreign  country  by  the 
proprietor  of  the  copyright  there  (/) . 


(y)  S.  8  of  the  Order, 
(z)  1  &  2  Geo.  5,  c.   16. 
(c)  Ss.  29,  30. 

(b)  See  Sarp!/   v.  JloUund,   [1908] 
1  Ch.  443;  2  Id.   198. 

(c)  S.  29. 


{d)  Morocco  Hound  v.  Harris, 
[1895]  1  Ch.  535. 

(e)  Baschet  v.  London  Co.,  [1900] 
1  Ch.  73. 

(/)  puts  V.  Georrje,  [1896]  2  Ch. 
866. 
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CHAPTER  XVI. 

COMPANIES — SHARES DEBENTURES — DEBENTURE  STOCK. 

Lord  Lindley  defines  a  company  as  follows:  — 

■'  By  a  company  is  meant  an  association  of  many  persons  who  con-  Chap.  XVI. 

tribute  money  or  money's  worth  to  a  common  stock,  and  employ  it  

for  some  common  purpose.  The  common  stock  so  contributed  is  Y^^^^^ 
denoted  in  money  and  is  the  capital  of  the  company.  The  persons 
who  contribute  it,  or  to  whom  it  belongs  are  members.  The  propor- 
tion of  capital  to  which  each  member  is  entitled  is  his  share.  Shares 
are  always  transferable;  although  the  right  to  transfer  them  is  often 
more  or  less  restricted  "(fl^. 

The  difierenco  between  an  ordinary  partnership  and  a  company  Difference 
has  been  explained  by  James,  L.J.,  tlius(6):  comTanVand 

"An  ordinary  partnership  is  a  partnership  composed  of  definite 
individuals  bound  together  by  contract  between  themselves  to  con- 
tinue combined  for  some  definite  object,  either  during  pleasure  or 
during  a  limited  time,  and  is  essentially  composed  of  the  persons 
originally  entering  into  the  contract  with  one  another.  A  company  or 
association  (which  I  take  to  be  synonymous  termsj  is  the  result  of  an 
arrang-ement  by  which  parties  intend  to  form  a  partnership  which  is 
constantly  changing,  a  partnership  to-day  consisting  of  certain  mem- 
bers, and  to-morrow  consisting  of  some  only  of  those  members  along 
with  others  Avho  have  come  in,  so  that  there  will  be  a  constant 
shifting  of  the  partnership,  a  determination  of  the  old  and  a  creation 
of  a  new  partnership,  and  Avith  the  intention  that,  so  far  as  the 
partners  can  by  agreemciit  between  themselves  bring  about  such  a 
result,  the  new  partnership  shall  succeed  to  the  assets  and  liabilities 
of  the  old  partnership.  This  object,  as  regards  liabilities,  could 
not  in  point  of  law  be  attained  by  any  arrangement  between  the 
persons  themselves,  unless  the  persons  contracting  with  them 
authorized  the  change  by  a  novation,  or  unless,  by  special  provisions  in 
Acts  of  Parliament,  sanction  was  given  to  such  arrangements." 

It  will  1x3  observed  that  a  company  as  thus  dolined  differs  from 
an  ordinary  partnership  in  that  any  member  of  the  company  can 

(a)    Lindley   on    Companies,    p.    1.  (b)   Smith  v.   /indemon,  15  Ch.  D. 

See  Jterj.  v.  Registrar  of  Jt.  St.  Co7n-       273. 
panies,  [1891]  2  Q.  B.  598. 
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Chap.  XVI.  irant>l"er  his  s;liare  so  as  to  enable  the  transferee  to  take  his  place 
in  tlKTcompany,  wliereas  in  an  ordinary  partnership  no  partner  is 
at  liberty  witlioiit  the  consent  of  all  the  other  partners  to  retire 
from  the  tirni  and  substitute  another  person  in  his  place  as 
partner,  and  an  assignnienl  of  his  share  does  not  entitle  the 
assignee  to   boconie  a  partner  (c). 

But  in  most  i-(^spect'<  an  unincorporated  company  may  be 
regard ril  a-  1m  in-  a  iii:  iv  ]iri\ate  partnership,  which,  in  English 
law(f/;,  has  no  existence  as  a  legal  persona  distinct  from  the 
members  of  the  iirni.  Each  partner  is  the  agent  of  the  others  to 
contract  on  behalf  of  them  all  as  to  matters  within  the  scope  of 
the  business  (e),  and  creditors  (contract  with  the  partners  as  indi- 
viduals. It  follows  that  every  member  of  an  unincorporated  com- 
pany is  at  common  law  personally  liable,  as  a  partner,  without 
limit,  for  the  whole  of  the  debts  contracted  by  the  company  while 
he  is  a  member  {ante,  p.  11 ,;  and,  as  between  the  members,  each 
has  a  right  to  make  his  co-partners  contribute  in  proportion  to 
their  shares  towai'ds  the  payment  of  the  partnership  debts  (f) . 
But  at  common  law  one  partner  could  not  sue  other  partners  for 
contribution,  and  in  the  case  of  unincorporated  companies  with  a 
large  number  of  members,  it  was  practically  impossible  to  obtain 
a  dissolution  or  winding-up  of  the  business  and  an  adjustment 
of  the  rights  of  the  members  inter  se  (g).  Now,  however,  under 
the  Limited  Partnerships  Act,  1907,  there  may  be  partners  whose 
liabilitv  is  limited  to  the  amount  of  capital  contributed  by 
them  {h). 

It  has  been  said  that  unincorporated  companies  with  transferable 
shares  are  illegal  at  common  law  because  the  privilege  Of  having 
transferable  shares  can  only  be  acquired  b}'  charter  or  statute  («'). 
A  great  authority  is,  however,  of  opinion  that  this  view  is  wrong, 


(c)  Jefferys  v.  Smith,  3  Russ.  158; 
27  R.  R.  49;  Byrne  v.  Meid,  [1902]  2 
Ch.  735.     Lindley,  Partnp.  396. 

(<f)  In  Scotch  law  a  firm  or  partner- 
ship is  a  distinct  legral  persona.  See 
Bell's  Principles  of  the  Law  of  Scot- 
land, §  357,  and  the  Partnership  Act, 
1890  (53  k  54  Vict.  c.  39),  s.  4  (2). 

(e)  Oakes  v.  Tnrqwtnd,  L.  R.  2  II. 
L.  358,  per  Lord  Cranworth ;  Ernest 
V.  Nicholls,  6  II.  L.  C.  401,  417,  per 
Lord  Wensleydale. 

(/)  Lindley,  Partnp.  402;  Partner- 


ship Act,  1890,  s.  24. 

(^)  See,  e.g.,  Van  Sandau  v.  Moore, 
1  Russ.  441,  where  a  bill  was  filed 
against  nearlj'  300  defendants;  see  the 
observations  of  Lord  Eldon,  C,  as  to 
the  history  of  joint  stock  companies, 
at  pp.  458  et  seq.,  and  470  et  seq. 

(h)   7  Edw.  7,  0.  24.    Ante,  p.   11. 

()■)  See  Buvergier  v.  Fellows,  5 
Bing.  267;  34  R.  R.  578;  Blundell  v. 
Winsor,  8  Sim.  601:  42  R.  R.  242. 
liindley   on   Companies,   180. 
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and  that  such  a  company  is  not  illegal  at  common  law,  unless  it  Chap.  XVI. 
can  be  shown  to   be   of   a   dangerous   and  mischievous  character  ^ 

tending  to  the  grievance  of  His  Majesty's  subjects  (;").  It  must 
be  remembered  that  the  formation  of  a  company,  association,  or 
partnership  consisting  of  more  than^  twenty  persons  for.  the 
purpose  of  carrying  on  business  for  gain  is  j)rohibited„  by  the 
Companies  Act,  1908,  unless  registered  (fc). 

On  the  other  hand,  a  corporation  is,  in  the  eye  of  the  law,  a  Corporation, 
person  distinct  from  the  "corporators,"  i.e.,  the  members  for  the 
time  being  of  the  corporation,  and  the  rights  and  obligations  of 
the  corporation  are  not  exerciseable  by  or  enforceable  against  its 
members;  so  tliat  the  only  remedy  of  creditors  of  a  corporation  at 
common  law  is  against  the  property  of  the  corporation,  and  they 
have  no  rights  against  the  separate  property  of  any  member  of  the 
corporation  as  such  (l).  Nor  can  a  member  of  a  corporation  sub- 
stitute another  person  as  a  corporator  in  place  of  himself  without 
authority  from  charter  or  statute  (m) . 

At  common  law,  also,  every  association  of  persons  formed  in 
order  to  carry  on  and  share  the  profits  of  a  business  must  be 
either  a  partnership  or  a  corporation  (n);  there  is  no  tertium  quid 
such  as  the  modern  incorporated  joint  stock  company,  of  which 
the  individual  members,  though  liable  personally  for  debts  of  the 
company,  may  yet  be  liable  only  to  a  limited  amount,  and  not, 
like  ordinary  partners,  without  limit. 

A  corporation  (o)  may,  at  common  law,  be  created  either  by 
Royal  Charter  or  by  Act  of  Parliament;  but  the  Crown  could 
not,  in  creating  a  corporation,  impose  any  personal  liability  for  its 
debts  on  the  members  of  the  corporation  until,  in  1826,  a  statute 
empowered  it  to  do  so  (p). 

In  1834  tlie  Crown  Avas   enabled    by  statute  (q)  by  means  of  Compauiee 

.  .    .,  ,  under  letters 

letters  patent  to  confer  on  a  company  certain  privileges,  such  as  patent. 


(;•)  See  last  note.  Sheffield  Bdg.  Soc,  22  Q.  B.  D.  476. 

(Jc)    8    Edw.    7,    c.    09,    s.    1,    post,  See  the  discussion  of  "Artificial  Pcr- 

p_   i293.  sons "    in    Pollock     on     Contract,    117 

(I)   "A  corporation  is  a  Ief,'al  per-  ct  seq. 

nona  just  as  much  as  an  individual;  (m)  Sec  cnitc,  p.  139. 

and,  if  a  man  trusts  a  corporation,  he  («)    Maciniyre   v.    Coruidl,    1    Sim. 

trusts   that    legal    persona,   and    must  N.  S.  233. 

look  to  its  assets  for  payment:  he  can  (r>)   See,  as  to  corporations,  M.   \j. 

only  call  upon  individual  members  to  R.  P.  39;  and  Grant  on  Corporations, 

contribute  in  case  the  Act  or  charter  {p)  6  Geo.  4,  c.  91. 

has  so   provided;  "   per  Cave,  J.,   Re  (<])  A  k  'i\\"\\\.   I,  c  ill. 
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Chap.  XVI.  the  right  of  6uing-  and  being  sued  in  the  name  of  one  of  its  olFicers, 
witliout,  incorporating-  it:  and  this  may  still  be  done  under  the 
Chartered  Companies  Acts,  1837  (r),  which  repealed  botli  the 
Acts  above  referred  to.  Thus  the  legislature  obviated  the  incon- 
venient necessity  of  making  all  the  members  of  an  unincorporated 
t'ompiiny  parties  to  actions  by  or  against  the  company  (s). 

If  a  conipajiy  was  incorj^orated  by  special  Act  of  Parliament 
without  any  express  provision  as  to  the  liability  of  its  members, 
they  were  not  personally  liable  for  any  debts  of  tlie  compajiy; 
but  such  Acts  sometimes  provided  that  tiie  members  should  be 
liable  to  the  extent  of  the  amounts  unpaid  on  their  sliares  (t). 

All.  Act  of  1844  (u)  enabled  companies  to  obtain  a  certificate  of 
incorporation  without  charter  or  special  Act,  and  by  an  jVct  of 
1855  (x)  they  might  be  incorporated  under  the  Act  of  1 844  with 
limited  liability.  These  Acts  were  repealed  and  replaced  by  the 
Joint  Stock  Companies  Acts  of  1856  and  1857  (y),  by  die  Com- 
panies Act,  1862  (z),  and  subsequent  statutes.  All  these  are  now 
replaced  by  the  Companies  Act,  1908  (a). 

The  Act  of  1844  above  referred  to  did  not  provide  for  the 
dissolution  and  winding-up  of  joint  stock  companies;  but  in  the 
years  1848  and  1849  certain  statutes,  known  as  the  Winding-up 
Acts  (&),  were  passed  to  enable  shareholders  to  enforce  rateable 
contributions  inte?'  se ;  but  they  gave  no  power  to  creditors  to 
institute  winding-up  proceedings.  The  Act  of  1856  (c),  however, 
contained  provisions  as  to  Avinding-up  proceedings  on  petition  to 
the  Court  by  a  creditor  or  contributory  in  cases  where  it  was 
alleged  that  the  company  was  unable  to  pay  its  debts;  and  in 
other  cases  on  petition  by  the  company  itself.  Under  the  previous 
Act?  "  the  course  which  a  creditor  was  to  take  in  order  to  enforce 
a  debt  or  demand  was  to  sue  the  incorporated  company  as  his 


Winding-up 
Acts. 


(r)  7  Will.  4  &  1  Viot.  c.  73,  as 
explained  by  47  k  48  Vict.  c.  56; 
post,  p.  289. 

(s)  Oaken  V.  Turquand,  L.  R.  2 
H.  L.  358. 

(t)  Lindley  on  Companies,  4. 

(m)  7  &  8  Vict.  c.  110.  This  was 
the  first  general  Joint  Stock  Company 
Act.  In  the  same  year  the  7  &  8  Vict. 
c.  113  obliged  banking  companies  to 
be  incorporated  by  charter  only.  See 
the  sketch  of  these  Acts  by  Lord  Cran- 
worth,  in  L.  R.  2  IL  L.  359. 


(a;)  18  &  19  Vict.  c.  133. 

(y)  19  &  20  Vict.  c.  47;  20  &  21 
Vict.  c.  14. 

(r)  25  &  26  Vict.  c.  89. 

(«)  8  Edw.  7,  c.  69. 

ib)  11  &  12  Vict.  c.  45;  12  &  13 
Vict.  c.  108;  and  see  20  &  21  Vict, 
c.  78:  all  repealed  by  25  &  26  Vict, 
c.  89. 

(c)  19  &  20  Vict.  c.  47,  ss.  59 
et  seq.;  repealed  by  25  &  26  Vict, 
c.  89;  the  last  statute  being  in  turn 
repealed  by  8  Edw.  7,  c.  69. 
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debtor,  and,  having  recovered  judgment  against  that  body,  he  was  Chap.  XVI. 
in  the  first  instance  to  endeavour  to  levy  his  debt  by  an  execution  ' 

against  it,  and  if  that  did  not  produce  sufficient  to  satisfy  him, 
then  he  was  entitled  to  issue  execution  against  any  shareholder, 
or,  within  certain  limits,  against  any  of  those  who  had  been 
shareholders  when  his  right  arose"  {d). 

The  most  important  classes  of  modern  companies  are — (1)  Joint  Companies 
stock  companies,  incorporated   by  registration   under   the   Com-  ^gog; 
panics  Act,  1908  (e),  the  name  and  objects  of  the  company,  the 
amount  of  its  capital  divided  into  shares  of  a  certain  fixed  amount, 
and  some  other  particulars  being  set  forth  in  a  memorandum  of 
association  signed,  in  the  case  of  public  companies,  by  at  least 
seven,  and  in  the  case  of  "private  companies,"  by  at  least  two, 
subscribers  (/);  and  (2)  companies  {e.g.,  railway  companies),  in- 
corporated  by  special  Acts  of  Parliament  and  regulated  by  the 
Companies  Clauses  Consolidation  Act,  1845  {g),  and  the  amend-  — under  Com- 
ing  Acts  {h),  which  set  forth  usual  provisions  formerly  inserted  ConsoUdation* 
in  special  Acts  incorporating  joint  stock  companies  for  the  execu-  Act,  i84o. 
tion  of  undertakings  of  a  public  nature,  and  provide  that  such 
provisions,  save  so  far  as  they  shall  be  expressly  varied  or  excepted 
by  any  such  special  Act,  shall  apply  to  the  company  incorporated 
by  such  Act  and  to  its  undertaking,  so  far  as  they  shall  be  appli- 
cable thereto  (i) .    The  special  Act  names  the  amount  of  the  capital 
of    the  company,  the  number  of    shares  into  which  it  is  to  be 
divided,  and  the  amount  of  each  share. 

The    word    "capital,"    as    has    been    pointed     out     by     Lord  Capital. 
Lindley  (/c),  is  used  in  many  senses,  tlie  idea  underlying  its  various 
meanings  in  connection  with  a  company  being  that  of  "  money 
obtained  or  to  be  obtained  for  the  purpose  of  commencing  or 
extending  a  company's  business,  as  distinguished  from  money 
earned  in  carrying  on  its  business."     So-called  borrowed  capital,  uLoa^ 
or  "loan  capital,"  is  neither  more  nor  less  than  a  debt  from  the  cap^l.' 
company  to  the  person  or  persons  who  lend  it.  "      . 

The  "  nominal  capital  "  of  a  company  is  the  sum  which,  by  the  "  Nomiiiiil 
special  Act  or  charter,  or  memorandum  of  association,  or  other  °"^P' 


{d)   Per  Lord  Cranworth,  Oakes  v.  Vict.  c.  48;   47  &;  48  Vict.  c.  43;   51 

Turquand,  L.  R.  2  PI.  L.  361.  &  52  Vict.  c.  48;  52  &  53  Vict.  c.  37  : 

(e)  8  Edw.  7,  c.  69.  Wms.  P.  P.  299. 

(/)  S.  2.  (0  8  &  9  Vict.  c.  16,  .s.  1. 

{g)  8  &  9  Vict.  c.  16.  {k)  Lindley  on  Companies,  Bk.  III., 

(A)  26  &  27  Vict.  c.   1J8;   32  &  33  Ch.  3,  s.  ],p.  543. 
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instrument  by  which  the  company  is  constituted,  is  authorized  to 
be  raised  by  the  company,  and  it  is  generally  by  that  instrument 
divided  into  a  spccihed  number  of  shares,  each  share  being  of  a 
tixed  amount.  The  "subscribed  capital"  or  "issued  capital" 
consists  of  so  much  of  the  nominal  capital  as  is  subscribed  by 
persons  who,  by  agreeing  to  take  shares,  become  liable  to  pay  to 
the  company  the  amounts  for  which  those  shares  have  been 
created  (Z).  The  "paid  up  capital"  consists  of  such  part  of  the 
subscribed  capital  as  has  been  paid  to  the  company  or  credited  by 
the  company  as  paid  (m)  in  respect  of  shares  allotted  and  issued 
to  the  subscribers  who  become  shareholders  («). 

Sometimes,  on  the  formation  of  a  company,  an  "  underwriting  " 
agreement  is  entered  into,  that  is,  an  agreement  entered  into, 
before  the  shares  are  brought  before  the  public,  that  in  the  event 
of  the  public  not  taking  up  the  whole  of  them,  or  the  number 
mentioned  in  the  agreement,  the  underwTiter  will,  for  an  agreed 
commission,  take  an  allotment  of  such  part  of  the  shares  as  the 
public  has  not  applied  for  (o). 

A  contract  to  take  shares  to  be  issued  by  a  company  is  consti- 
tuted by  an  application  to  the  company  for,  or  an  offer  to  take,  the 
shares,  accepted  by  an  allotment  of  shares  to  the  applicant;  but 
there  is  no  complete  contract  until  the  fact  of  the  allotment  is 
communicated  to  the  applicant  (p),  for  the  acceptance  of  an  offer 
must  on  general  principles  be  communicated  (q) . 

The  nature  of  a  contract  to  purchase  shares,  already  issued  in 
a  going  company,  from  the  holder  of  the  shares  differs  from  that 
of  a  contract  to  purchase  goods  or  chattels.  It  is  in  effect  a 
contract  by  the  buyer  to  enter  into  a  partnership  already  formed, 
taking  his  share  of  past  liabilities  and  his  chance  of  future  profits 
or  losses.  He  has  not  bought  any  chattel  or  piece  of  property 
for  himself;  he  lias  merged  himself  in  a  society,  to  the  property 
of  which  he  has  agreed  to  contribute  (to  the  amount,  if  any,  unpaid 


(I)  Per  Fry,  L.J.,  JRe  Almada  Co., 
38  Ch.  D.  424. 

im)  See  post,  pp.  292,  304. 

(m)  As  to  the  meaning  of  "  sub- 
scribing "  for  shares,  see  Arnison  v. 
Smith,  41  Ch.  D.  348,  356;  and  as 
to  the  meaning  of  "  issued,''  sec  Bush's 
Cnse,  9  Ch.   554. 

fo)  Per  Cotton.  L.J.,  Ex  p.  Audahi. 
42  Ch.   I).   1,  (J.     See  post,  p.  305. 


(p)  Gunn's  Case,  3  Ch.  40; 
Robinson's  Case,  4  Ch.  322;  Ex  p. 
Hall,  63  L.  T.  369.  See  Household 
Ins.  Co.  V.  Grant,  4  Ex.  D.  216; 
Truman's  Case,  [1894]  3  Ch.  272;  Be 
Consort  Mines,  [1897]  1  Ch.  575;  lie 
London  Bank,  [1900]  1  Ch.  220. 

((?)  Pollock,  Contr.  34;  per  Lord 
Blackburn,  Brogdcn  v.  Met.  E.  Co., 
2  App.  Cas.  691. 
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on  the  shares),  and  the  property  of    which,  including    his  own  Chap.  XVI. 
contributions,  he  has  agreed  shall  be  used  and  applied  in  a  par- 
ticular  way  and  in  no  other  way  (r) . 

Shares  in  a  company  are  generally  issued  not  fully  paid  up,  •Uncalled 
and  in  such  cases  the  unpaid  part  of  the  shares  has  to  be  paid  '^'^P^  *  • 
when  demanded  or   '"called  up"   at  the  times  required  by  the 
constitution  of   the  company.      Moneys  so  payable  in  respect  of 
shares  are  often  described  as  "  uncalled  capital,'"  and,  when  pay- 
ment of  them  is  demanded  by  the  proper  authority,  as  "  calls"  (s). 
It  sometimes  happens  that,  when  the  shares  are  fully  paid  up,  they 
are  turned  into  "stock"  (t).     The  distinction  between  shares  and  -stock." 
stock  is  that  shares  cannot  be  transferred  in  fractional  parts,  but 
stock  can  (u). 

When  the  original  shares  in  a  company  are  subscribed,  it  is  Scrip, 
the  practice  to  issue  to  each  subscriber  documents  called  "  scrip 
certificates,"  or,  for  brevity,   "scrip,"   stating  that  he,   or  more 
commonly  "  the  holder  "  of  the  scrip,  is  entitled  to  so  many  shares 

on  which  1,  have  been  paid.    The  scrip  confers  on  the  person 

named  in  it  the  right  to  acquire,  but  does  not  impose  on  him  any 
obligation  to  accept  the  shares;  and,  as  a  general  rule,  the  scrip- 
holder  does  not  acquire  the  rights  of  a  shareholder  until  his  scrip 
is  exchanged  for  shares.  In  some  few  companies  no  shares  arc 
ever  issued,  and  the  scrip-holders  are  the  shareholders.  Such 
<!ompanies  are  called   "scrip  companies "  (a?). 

Prima  facie  scrip  is  not  negotiable,  but  it  may  be  proved  to  bo 
negotiable  by  mercantile  usage  in  any  particular  case;  and,  even 
if  it  is  not,  the  true  owner  may  by  his  own  conduct  preclude  him- 
self from  denying  that  it  is  transferable  by  delivery  to  a  bond  fide 
holder  for  value  (y) . 

In  the  absence  of  any  provision  for  management  of  a  company 'is  Management 
1  ■      •  p  •         1         111  i    "f  company — 

business,  it  would  seem  that  the  majority  of  its  shareholders  must  directors. 

(r)  Per  Cairns,  C,  Ilouldsworth  v.  is  a  winding-up,  when  the  liquidator 

Glasgow  Bank,  5  App.  Cas.  324,  per  is  the  person  to  make  calls. 
Lord     Ilathcrley,   ib.    332,    per   Lord  I't)  See  Companies  Clauses  Consoli- 

Blackburn,  ib.   337,  as  to  the  nature  dation  Act,  184.5   (8  &  9  Vict.  c.  16), 

of  a  contract  to  take  shares.  s.   61 ;   Companies  Act,  1908,  as.   41 — 

(s)     Sec     Lindley    on     Companies,  43. 
Bk.  III.,  Ch.  3,  8.  2  (1),  as  to  what  is  (u)  See  Morrice  v.  .i>/hnrr,  10  Cli. 

the   proper    authority;    and    Re   Pyle  148;  L.  R.  7  H.  L.  717. 
Works,  44   Ch.   D.   583,  post,  p.   303,  (x)   Lindley  on   Companies,   81. 

that  it  is  a  matter  in  be  regulated  by  (y)  Sen  ante,  pp.   181,  182.      Itimi- 

the  articles  of  association  until   there  hall  v.  Metropolitan  Bank,  2  Q.  15.  I). 

194. 
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Chap.  XVI.  determine  how  it  is  to  be  conducted  (z);  but  it  is  generally  pro- 

vided  that  the  management  shall  bo  entrusted  to  directors,  who 

■are  tlie  servants,  not  of  individual  tshurcholders,  but  of  the 
company  (a);  they  are  not  trustees  for  individual  shareholders  (6')- 
A  company  which  is  neither  incorporated  nor  privileged  by 
the  Crown  (c)  or  by  statute  is,  as  we  have  said,  substantially  a 
partnership;  but  an  incorporated  company  is,  in  a  legal  point  of 
view,  distinct  from  its  members,  and  its  existence  is  not  affected 
by  changes  among  them. 

The  history  of  the  law  relating  to  companies  will  be  found  in 
Lindley  on  Companies  (<?).  We  shall  here  confine  our  attention 
to— 

(1)  Cost-book  mining  companies; 

(2)  Companies  constituted  by  letters  patent  under  the  Chartered 

Companies  Act,  1837(e); 

(3)  Companies  regulated  by  a  special  Act  of  Parliament   in- 

corporating the  Companies  Clauses  Consolidation  Act, 
1845  (/); 

(4)  Companies  regulated  by  the  Companies  Act,  1908. 

Cost-book  (1)  Cost-book  mining  companies  are  partnerships  (g),  regulated 

companies.  ^^^  ^^^  general  law  of  partnership  except  so  far  as  that  law  is  ex- 
cluded by  local  custom,  or  by  special  agreement  referring  to  and 
embodying  such  custom  (/i);  and  except  that  any  partner  may 
retire  at  any  time  upon  the  terms  tliat,  if  the  company  is  solvent, 
he  is  entitled  to  receive  his  share  of  the  surplus  left  after  deducting 
the  liabilities  from  the  assets,  and  that,  if  it  is  insolvent,  he  pays 
his  share  of  the  liabilities  after  deducting  the  assets  (*) .  Formerly 
the  liability  of  a  shareholder  who  had  retired  ^to  the  creditors  of 
the  company  was  the  same  as  if  the  company  had  been  an  ordinary 


(z)  Lindley  on  Companies,  Bk.  III.,  (e)  7  Will.  4  &  1  Vict.  c.  73. 

Ch.  1,  s.  1.  (/)   8  &  9  Vict.  c.   16. 

(a)  lb.    As  to  the  position  and  func-  (ff)   Kittow  v.  Liskeard   Union,  L. 

tions  of  directors,  see  Re  Faiire  Co.,  R.  10  Q.  B.  7.     It  follows  that  each 

■10  Ch.  D.   141;   Re  Sharpe,  [1892]   1  shareholder  is  liable  for  all  the  debts 

Ch.  167.  of  the  company:    Peel  v.  Thomas,   15 

(&)    Pcrcival   V.    Wright,    [1902]    2  C.  B.  714. 

Ch.  421.  (^0  Lindley  on  Companies,  Bk.  I., 

(c)  I.e.,  companies    formed    under  Ch.  4,  class  1. 

7  Will.  4  &  1  Vict.  c.  73.     See  post.  (i)  Re  Frank  Mills  Mining  Co.,  23 

p_   ,289.  Ch.  D.  52;  Re  Prosper  Co.,  7  Ch.  286. 

(d)  Introduction,   p.    2. 
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partnership  (k);  but  a  past  shareholder  of  a  company  within  the  Chap.  XVI. 
Stannaries  is  not  liable  to  contribute  to  the  assets  of  the  company  ' 

if  he  ceased  to  be  a  shareholder  two  years  before  the  mine  ceased 
to  be  Avorked  or  before  the  date  of  the  winding-up  order  (l) . 

A  cost-book  company  is  formed  by  the  agreement  of  the  adven- 
turers, who  have  undertaken  to  work  a  lode,  to  share  the  adventure 
in  certain  proportions.  They  have  no  fixed  capital,  and  they 
appoint  an  agent,  called  a  purser,  who  manages  tlie  mine.  The 
agreement,  the  receipts  and  expenditure  in  respect  of  tlie  mine, 
the  names  of  the  shareholders,  their  accounts  with  the  mine,  and 
transfers  of  the  shares,  are  entered  in  a  book  called  the  "  cost-book." 
The  rules  and  regulations  of  the  company  (if  any)  formerly  liad 
to  be  registered  at  the  office  of  the  registrar  of  the  Court  of  the 
Vice-Warden  of  the  Stannaries  (m) .  The  Stannaries  Court  was  stannaries 
abolishod  in  1896,  and  the  jurisdiction  transferrc<:l  to  the  County  *^"^  ' 
Courts  (w). 

Transfers  of  shares  are  usually  effected  by  a  document  signed  Transfer  of 
by  the  transferor  and  transferee,  by  which  the  former  acknowledges  ^  "^^^^ '"' 
that  he  has  made,  and  the  latter  that  he  has  accepted,  a  transfer 
of  the  shares  mentioned.      This  document    is    addressed    to  the 
purser,  and  on  being  sent  to  him  is  sufficient  authority  to  him  to 
registej-  the  transferee  as  a  shareholder  (o')- 

A  cost-book  mining  company  may  sue  for  unpaid  calls  in  the  Calls, 
name  of  the  purser  as  nominal  plaintiff  for  the  company  (p) . 

(2)  By  an  Act  called  the  Chartered  Companies  Act,  1837  (q),  Companies 
power  was  given  to  the  Crown  to  grant  by  letters  patent  "  to  any  chartered 
company  or  body  of  persons  associated  together  for  any  trading  Companies 
or  other  purposes  whatsoever,  and  to  the  heirs,  executors,  adminis- 


(k)    Tredwen   v.    Bourne,    6    M.    &  («)  Stannaries  Court  Act,  1896  (59 

W.  461;    55    R.  R.  689;    Lanyon    v.  &  60  Vict.  c.  45,  s.  1),  and  order  of  the 

>Smith,  3  B.  (k  S.  938.  Lord  Chancellor  made  thereunder  on 

(J)    S.    269    (2)    of   the   Companies  Dec.  16th,  1896;  W.  N".  1897,  p.  43. 

Act,  1908,  which  repeals  s.  25  of  the  See   Companies    Act,    1908,    s.    280. 

Stannaries   Act,    1869.  (o)  Toll  v.  Lee,  4  E.k.  230.     Proba- 

(m)  32  k.  33  Vict.  c.  19,  s.  9;  as  to  bly  a  transfer  by  parol  is  sufBcic^nt: 

the  duty  of  the  purser  to  make  entries  Walker  v.  Bartlett,  18  C.  B.  845. 

in    the    cost-book,  see    the    Stannaries  (;?)   Stannaries  Act,  1869   (32  &  33 

-Vet,  1887  (50  &  51  Vict.  c.  43),  s.  23.  Vict.  c.  19),  s.  13;   Re  Nance,  [1893] 

The  office  of  the   registrar  has   been  1   Q.   B.  590. 

abolished   by   order   of   the   Board   of  («?)  7  Will.  4  &  1  Vict.  c.  73,  h.  2. 

Trade,  March  22nd,  1897.    Sec  London  as  explained  by  47  &  48  Vict.  c.  5(1. 
Gazette,  March  23rd,  1897,  p.  1677. 

G.P.P.  19 
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Chap.  XVI.  Iraloivs,  and  lu^sij^ns  of  any . such  persons, altliougli  not  iiuorporatod 
by  such  letters  patent,  any  privilog^e  or  privileg'es  which,  according 
lo  the  rules  of  the  common  law,  it  would  bo  competent  to  Her 
.Majesty,  her  heirs  and  successors,  to  grant  to  any  such  company 
or  body  of  persons  in  and  by  any  charter  of  incorporation." 

It  was  also  provided  that  the  letters  patent  so  granted  might 
tleclaro  tliat  all  suits  and  proceedings  by  or  against  the  company 
should  bo  carried  on  in  the  name  of,  or  against  one  of,  the  two 
officers  appointed  to  sue  and  bo  sued  on  behalf  of  tlie  company  (r); 
thai  thi>  individual  liability  of  members  of  the  company  might  be 
limited  by  the  letters  patent  to  such  extent  per  share  as  should  bo 
declared  in  the  letters  patent  (s);  that  every  such  company  should 
be  entered  into  by  a  deed  of  partnership  or  agreement  in  writing, 
in  which  the  number  of  shares  should  be  specified,  also  the  names 
or  styles  of  the  company  and  of  its  members,  its  business,  and 
the  principal  or  only  place  of  carrying  it  on{t);  that,  on  the 
transfer  by  deed  or  writing  of  any  share,  notice  in  writing  should 
be  given  to  the  company  by  the  transferee  (u);  that  no  transferee 
should  be  entitled  to  recover  any  share  in  the  profits  until  the 
transfer  should  be  registered  (a;);  that  a  person  ceasing  to  bo  a 
member  should  continue  liable  as  a  member  until  a  return  of  the 
transfer  or  other  fact  whereby  he  cea.sed  to  bo  a  member  should 
be  registered  (y);  that  judgments  against  tlie  officer  of  the  com- 
pany might  be  enforced  against  past  and  present  members,  but, 
in  case  the  liability  of  the  members  was  restricted,  only  as  against 
any  member  to  the  amount  remaining  unpaid  on  his  share  (z). 

(3)  Where  a  company  is  incorporated  by  a  special  Act  of 
Parliament,  the  members  of  the  company  are  not  partners,  and 
their  liability  in  respect  of  the  debts  of  the  company  depends 
upon  the  provisions  of  the  special  Act.  In  the  absence  of  express 
provision,  as  we  have  observed  above,  the  members  are  not 
personally  liable  for  the  debts  of  the  company,  except  in  respect 
of  moneys  unpaid  on  their  shares  («).  It  is  the  practice  to  incor- 
porate the  Companies  Clauses  Consolidation  Acts,  1845  to  1889  (h) 
(sometimes  with  variations  or  exceptions),  in  the  special  Act. 


Companie.s 
incorporated 
under  special 
Acts. 


(r)  S.  3. 

(«)  S.  4. 

(0  7  Will.  4  i:  1   Vict.  c.  73,  s.  5. 

(m)  S.  9. 

(x)  S.  20. 

(y)  S.  21. 


(z)  S.  24. 

(/')  Sec  post,  p.  292. 

(6)  8  &  9  Vict.  c.  16;  26  ic  27  Vict, 
c.  118;  32  &  33  Vict.  c.  48;  51  &  52 
Vict.  c.  48;  and  52  &  53  Vict.  c.  37. 
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The  Companies  Clauses  Consolidation  Act,  1845,  assumes  that  Chap.  XVI 
the  company  is  incorporated  by  a  special  Act  by  which  the  amount  ^        ~j 
of  nominal  capital  and  the  number  and  amounts  of  the  shares  are  Clauses  Con- 
prescribed.     The  Act  provides  that  the  shares  are  to  be  numbered  ^^.^  ^345 
regularly  from  one  upwards,  so  that  each  share  shall  be  distin- 
guished by  its  o^^^l  number  (c) .     The  company  is  to  keep  a  book  Register  of 
called    the    "  Register    of    Shareholders,"    authenticated    by    the 
common  seal  of    the  company  (d),   containing    the    names    and 
additions  (e)  of  the  shareliolders,  the  number  of  shares  to  which 
each  is  entitled,  the  distinguishing  numbers  of  the  shares  and  the 
amount  of  the  subscriptions  paid   on   them  (/).     The  register  of 
shareholders  is  prima  facie  evidence  against  a  person  i-egistered 
in  it  as  a  shareholder  that  he  is  such  in  fact  (g) .     On  demand  of 
any  shareholder,  and  on  payment  of  a  small  fee,  the  company  is 
required  to  deliver  to  him  a  certificate  of  membership,  which  is 
prima  facie  e\ddence  of  his  legal  (h)  title  to  the  shares  mentioned 
in  it  (i).     By  issuing  a  certificate,  the  company  may  be  estopped 
from    denying    the    title    of   the    ^^crson    therein    named    to    the 
shares (^) . 

It  should  bo  observed  that  a  person  may  be  a  shareholder  Register  uot 
though  his  name  be  not  on  the  register  of  shareholders,  as  where 
the  special  Act  names  him  as  a  director  and  requires  each  director 
to  hold  shares  (I);  and  that  if  the  name  of  a  person  is  improperly 
put  on  the  register,  the  onus  lies  on  him  of  showing  that  he  is 
not  a  shareholder,  which  he  can  do  by  showing  that  his  name  was 
placed  on  the  register  without  his  express  or  implied  authority  (m). 
On  th(>  one  hand,  a  person  who  is  bound  to  accept  shares  may  be 
I'cgistered  as  a  shareholder  {n),  and,  on  the  other  hand,  a  person 
whoso  name  is  registered  as  a  shareholder  does  not  become  a 
shareholder  unless  he   is   also    entitled   to   a   share   in   the   com- 


(c)  Act  of  1845,  s.  6.  |  1893  |   A.  ('.   39();   post,  p.  302. 

{d)  Where  the  register  is  contained  {I)  Portal  v.  Einmens,  1  C.  P.  D. 

in  several  volumes,  it  suffices  if  the  seal  201,  664;    Isaacs'  Case,   [1892]   2  Ch. 

is   affixed   to   the   last  of   them   only;  158;    see    Wolverhampton    Water    Co. 

Knifjht  V.  G.  N.  R.  Co.^  1  Macq.  112.  v.  Ilawkesford,  6  C.  B.  N.  S.  336,  7 

(e)  Elph.  Introd.  55.  id.   795,   11    id.   456;     Jie    ,V.   London 

(f)  Act  of  1845,  H.  9.  Fish  Market  Co.,  39  Ch.  D.  324,337; 
(ff)   lb.  8.   28.  I'oxt,  p.  311. 

(h)  Shropshire  Union  R.  Co.  v.  Rey.,  (m)  Lindley  on  Companies,  13k.  I., 

L.  R.  7  H.  L.  496.  Ch.  2,  s.  3. 

(i)  Act  of  1845,  ss.   11,  12.  («)   Midland  (J real   Western  R.  Co. 

(k)      Balkis      Co.      v.      Totnkinson,  v.  Gordon,  16  M.  &  W.  804. 

li)  (2) 


conclusive. 
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Transfer  of 
shares. 


Chap.  XVI.  pany  («}.  But,  Avhcre  a  person  has  beou  put  on  the  register,  the 
company  have  no  right  to  strike  him  off  unless  they  can  show 
proper  grounds  for  so  doing  (o) . 

WTiero  tlic  register  is  incorrect,  the  company  can  be  compelled 
by  mandamus  or  injunction  respectively  to  insert  the  name  of  a 
person  who  has  a  right  to  be  on  the  register  (p),  or  to  strike  out  the 
name  of  a  person  who  has  been  improperly  placed  on  it  {q). 

The  shares  are  transferable  by  deed,  which  may  be  in  the  form 
prescribed  by  the  Act  or  to  the  like  effect,  and  must  be  delivered 
to  the  secretary  of  the  company  (r),  who  keeps  it  and  enters  a 
memorial  in  a  book  called  "the  Register  of  Transfers"  (s).  In 
cases  where  the  interest  in  any  share  is  transmitted  owing  to  the 
death  or  bankruptcy  of  a  shareholder  (formerly  by  the  marriage 
of  a  female  shareholder),  or  by  any  other  lawful  means,  the 
transmission  is  to  be  authenticated  by  a  declaration  made  in  the 
prescribed  manner  and  left  with  the  secretary,  who  is  to  enter 
the  name  of  the  person  entitled  by  such  transmission  on  the 
register  of  shareholders  (if). 

The  company  is  not  bound  to  see  to  the  execution  of  any  trust, 
whether  express,  implied  or  constructive,  to  which  any  of  the 
shares  may  be  subject  (u). 

It  should  be  noted  that  companies  to  wliich  the  Companies 
Clauses  Acts  of  1863  and  1869  (x)  are  applicable,  may  issue  fully 
paid-up  stock  or  shares  at  a  discount  for  cash  or  other  considera- 
tion, though  the  directors  may  be  personally  liable  if  they  do  so 
without  necessity  (y) . 

The  creditors  of  a  company  governed  by  the  Companies  Clauses 
Acts  are  not  entitled  to  proceed  against  the  shareholders  personally 
if  payment  can  be  obtained  from  the  company  (z) . 


Trusts. 


Issue  of  fully 
paid  stock  at 
a  discount. 


Remedy  of 
creditors  of 
company. 


(«)  See  note  (w),  p.  291. 

(o)  Ward  v.  S.  E.  It.  Co.,  2  E.  &; 
E.  812. 

(??)  Eeg.  V.  Shropshire  Union  R. 
Co.,  L.  R.  8  Q.  B.  420. 

(5')  Eustace  v.  Dublin  Trunk  R. 
Co.,  6  Eq.  182. 

(r)  Nanney  v.  Morgan,  37  Ch.  D. 
346;  Roots  v.  Williamson,  38  id.  485, 
494. 

(fi)  Act  of  1845,  .ss.  14,  15;  Nan- 
ney V.  Morgan,  syp. 

(0    Act  of   1845,   ss.    18,    19.      Sec 


as  to  the  position  of  executors  or  ad- 
ministrators of  a  sliareholder.  Barton 
V.  N.  Staf.  R.  Co.,  38  Ch.  D.  458; 
Barton  v.  L.  #  N.  W.  R.  Co.,  24  Q.  B. 
D.   77. 

(^0  Act  of  1845,  8.  20. 

ix)  27  &  28  Vict.  c.  118,  s.  21; 
32  &  33  Vict.  0.  48,  ss.  5,  6,  7. 

(y)  Webb  V.  Shropshire  R.  Co., 
[1893]  3  Ch.  307,  329;  Statham  v. 
Brighton  Co.,   [1899]  .1  Ch.   199. 

(z)  Lindley  on  Companies,  Bk.  II., 
Ch.  6,  s.  2. 
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Where  execution  is  issued  against  the  property  of  the  company,  Chap.  XVI. 
and  "  there  cannot  be  found  sufficient  (a)  whereon  to  levy  such 
execution,"  execution  may  be  issued  against  any  shareholder  to 
the  amount  unpaid  on  his  shares  (6),  even  though  he  is  not 
registered  as  §,  shareholder  (c),  on  the  creditor  obtaining  a  scire 
facias  {d)  or  leave  to  issue  execution  (e). 

(4)  Companies  incorporated  under  special  Acts,  and  regulated,  The  Com- 
as  above    described,  by  the  Companies    Clauses  Acts,  must   be  ^^^^    ^*' 
carefully  distinguished  from  joint  stock  companies  incorporated 
by  registration  under  the  Companies  Act,  1908  (/),  and  regulated 
by  that  Act,  which  we  now  proceed  to  consider. 

The  Companies  Act,  1862  {g),  repealed  the  Joint  Stock  Com- 
panies Act,  1844  {h),  and  fifteen  other  Acts  passed  in  that  and 
subsequent  years  for  the  regulation  and  winding-up  of  joint  stock 
companies,  including  banking  companies.  It  was  frequently 
amended  and  extended  by  various  Acts,  passed  between  1862  and 
1907,  dealing  with  companies  registered  under  it.  All  these  Acts 
were  generally  referred  to  as  the  Companies  Acts,  1862  to  1907. 

In  1908  the  Companies  (Consolidation)  Act,  1908  {k),  was 
passed,  which  repeals  the  whole  of  the  Companies  Acts,  1862  to 
1907,  and  s.  10  of  the  Judicature  Act,  1875  (?),  so  far  as  it  relates 
to  companies.  This  Act  incorporates,  with  some  changes,  the  pro- 
visions of  the  repealed  Acts,  and  constitutes  a  code  of  company 
law  for  companies  to  which  it  applies. 

The  Act  of  1908  (m)  forbids  the  formation  of  a  company,  Regifltration 
association,  or  partnership,  consisting  of  more  than  ten  persons,  ^^''^^^*^- 
for  the  purpose  of  carrying  on  the  business  of  banking,  and  of  more 
than  twenty  for  the  purpose  of  carrying  on  any  other  business  for 
gain,  unless  it  is  registered  under  that  iVct,  or  incorporated  by  Act 
of  Parliament  or  letters  patent,  or  is  a  mining  company  within 
the  Stannaries,  and  subject  to  the  Stannaries  jurisdiction. 


(a)  Rastrick  v.  Derbyshire  R.   Co.,  {g)  25  &  26  Vict.  c.  89, 

9  Ex.  149.  (/,)  Ante,  p.  284. 

(6)    Act   of    1845,    s.    30.      Lindlcy  ^^^  g  ^^^    ^^  ^_  ^g.   ^^^  g^^^^    ^ 

on  Companies,  Bk.  XL,  Ch.  6,  s.  3.  ^^^  jj^^.  ^^            i^^i  statutes. 

(c)  Portal  V.  Emmens,  1  C.  P.  D 
201,  664.     Ante,  p.  291. 


(0  38  ic  39  Vict.  c.  77. 


id)   Jlitchins  V.   Kilkenny,   S;c.    R.  (»0   8   Edw.    7,   c.   69,   s.    1.     See 

<Jo.,  10  C.  B.  160.     As  to  scire  facias,  H-   v.   Tankard,   [1894]   1   Q.   B.   548. 

see  ante    p.   168.  Insurance  companies  arc  also  regulated 

(e)  R.  S.  C.    Ord.  XLll.  r.  23.  ''y  ^^'^  Assurance  Companies  Act,  1909 

(/)  8  Edw.  7,  c.  69.  («  I^dw.  7,  c.  49). 
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Chap.  XVI.        \^'itll  ivgaixl  to  the  similar  provisions  of  the  Act  of  18G2,  it 
Object  of  ^^'^^  ^^^^   ^^^^   "  the  Act  was   intended  to  prevent  the   mischief 

tho  Act.  arising  from  largo  trading  undertakings  being  carried  on  by  largo 

tluctuating  bodies,  so  that  persons  dealing  with  them  did  not  know 
with  whom  they  were  contracting,  and  so  might  be  put  to  great 
diiliculty  and  expense,  which  was  a  public  mischief  to  be  re- 
pressed" (w);  and  "the  object  of  the  Act  was  that  commercial 
associations  or  companies  consisting  of  more  than  twenty  mem- 
bers should  be  registered  "  (o),  and  to  clothe  a  large  partnership 
with  something  in  the  shape  of  a  corporate  capacity  (p). 
Companies  to  The  Act  of  1908  applies  not  only  to  companies  formed  under 
Tpplie.'*^  "^  i''  ^ut  ^^so,  in  part,  to  companies  which  were  formed  or  registered 
under  the  repealed  Act  of  1862  or  the  Joint  Stock  Companies 
Acts  (g),  and,  as  regards  winding-up,  to  unregistered  companies, 
including  any  partnership,  association  or  company  consisting  of 
more  than  seven  members,  and  to  a  trustee  savings  bank  (r) . 
Previously  existing  companies  may,  with  certain  exceptions, 
register  under  the  Act  of  1908,  and  may  do  so  even  with  a  view 
to  the  company  being  wound  up  (s). 

Every  company  incorporated  outside  the  United  Kingdom 
which  establishes  a  place  of  business  within  it  must  file  certain 
particulars  with  the  registrar  of  companies  and  comply  with  certain 
requirements  (^).  Companies  incorporated  in  British  posses- 
sions, on  filing  certain  particulars,  are  empowered  to  hold  land 
in  the  United  Kingdom  (u) . 
Memoraudum       Under  the  Act  seven  or  more  persons,  or,  in  the  case  of    a 

of  association.    .^       .      ,  ,,    .  zx  •    .    j    n  iPi 

private  company,  two  persons  [x),  associated  lor  any  lawiul, 
purpose  may,  by  subscribing  their  names  to  a  memorandum  of 
association  and  registering  it  (and  also  the  articles  of  association, 
if  any),  form  an  incorporated  company  with  or  without  limited 
liability  (y).    The  memorandum  must  contain  the  prescribed  state- 


(n)    Per     James,    L.J.,    Smith    v.  Co.  of  Land  Credit,  5  Ch.  377. 

Anderson,  15  Ch.  D.  273;   see  Crow-  (q)  Part  VI. 

ther  V.  Thorley,  50  L.  T.  43;  Re  Sid-  (r)   Part  VIII. 

dall,  29  Ch.  D.  1;   and,  for  examples  (s)  Part  VII.     See  Rerj.  v.   Rrrjis- 

of     illegal     associations,     Jennings    v.  trar  of  Joint  Stock  Companies,  [1891] 

Hammond,  9  Q.  B.  D.  225;   Shaw  v.  2  Q.  B.  598. 

Benson,  11   id.   563.  (t)  Part  IX.,  s.  274. 

(o)   Per  Jessel,  M.R.,   Re  Padstotv  („)  s.  275.' 

Assocn.,  20  Ch.  D.  145.  {J)  Act  of  1908,  s.  121. 

(jo)   Per  GifEard,  L.J.,  Re  General  (y)  S.  2. 
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ments  (z),  of  which  the  most  important  arc  the  objects  for  which  Chap.  XVI* 
the  company  is    to    be    established,  for  thereby  are    its    powers 
limited  (a),  and  whether  the  liability  of  its  members  is  limited, 
and  to  what  extent  (6). 

Upon  registration  being  duh*  made,  the  registrar  of  joint  stock  Registration, 
companies  certifies  that  the  company  is  incorporated,  and  in  the 
case  of  a  limited  company  that  the  company  is  limited,  and  from 
the  date  of  incorporation  mentioned  in  the  certificate  (c)  the  sub- 
scribers of  the  memorandum  of  association,  together  with  such 
other  persons  as  from  time  to  time  become  members  of  the 
company,  become  a  body  corporate  by  the  name  contained  in 
the  memorandum,  having  perpetual  succession  and  a  common 
seal  (<?),  with  power  to  hold  lands  (e). 

The  certificate  of  the  registrar  in  respect  to  any  association 
is  conclusive  evidence  tliat  all  the  rec^uisitions  of  the  Act  in 
respect  of  registration  and  of  matters  precedent  and  incidental 
thereto  have  been  complied  with;  and  that  the  association  is  a 
company  authorized  to  be  registered  and  duly  registered  under 
the  Act(/). 

If  the  requirements  of  the  statute  have  been  complied  with,  the  "  One  man 
company  becomes  a  valid  legal  corporation  having  a  legal  existence 
apart  from  the  individual  shareholders;  and  this  is  so,  although 
there  may  be  but  seven  shareholders,  all  members  of  one  family, 
and  the  company  has  been  formed  for  the  purpose  of  taking  over 
and  carrying  on  the  business  of  one  of  the  seven  shareholders  who 
holds  nearly  all  the  shares  (g) . 

The  extent  of  the  liability  of  the  members  of  a  company  under  Liability  of 
the  Act  must  be  defined  by  the  memorandum.     It  may  be  un-  ™ 
limited,  in  which  case  the  company  is  called  an  unlimited  company, 
or  it  may  be  limited  either  to  the  amount,  if  any,  unpaid  on  the 
shares,  when  it  is  called  a  company  limited  by  shares,  or  to  such 

(z)  Ss.  3,  4,  5.  affixed    without   authority,   sec   Staple 

(a)    See     per   Ld.  Cairns    in    Ash-       of  England  v.    Bank  of   Enr/Untd,  21 

bury  Co.  V.  Riche,  L.  R.  7  II.  L.  668;       Q.  B.  D.  160. 

Aahbury  v.    Watson,  ZQ   Ch.    I).    376.            (e)  S.   16.     As  to  the  effect  of  in- 

See  pout,  p.  303.  corporation,  sec    per    Lindlcy,    L.J., 

(6)    Ss.    3,   4.  in  Byhope  Co.  v.   Foyer,  7  Q.  B.  D. 

(c)  Ss.  16,  17.  498. 

(d)  As  to  the  seal,  see  s.   63,  and  (/)  S.  17.     See  Oakrs  v.  Turquand, 
8.  79  which  enables  companies  to  have       L.  R.  2  H.  L.  354. 

official     seals     for     use     in     business  {g)    Salomon     v.    Salomon     i?-     Co., 

in    foreign    countries.      As    to    a    seal       flH97|  A.  C.  22. 
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Chap.  XVI. 


Co'mpauies 
not  formed 
for  srain. 


Prohibition 
against  carry- 
ing on  busi- 
ness with  less 
than  mini- 
mum number 
of  members. 


amount  as  the  members  may  undortakc  by  the  momuiaudum  to 
contribute  to  the  assets  of  tho  company  in  the  event  of  its  being 
wound  up  (h),  in  which  case  it  is  called  a  company  "  limited  by 
guarantee."  No  company  having  the  liability  of  its  members 
limited  by  letters  patent  or  Act  of  Parliament  can  register  as  an 
unlimited  company,  or  as  a  company  limited  by  guarantee  (^■); 
and  a  company  whose  capital  is  not  divided  into  shares  of  a  iixcd 
amount  or  held  and  transferable  as  stock  cannot  register  as  a 
company  limited  by  shares  (fc).  It  should  bo  added  that  an  un- 
limited compan}^  may  limit  its  liability  on  a  contract  by 
expressly  stipulating  that  the  funds  only  of  the  company  shall 
be  answerable,  and  that  no  member  shall  be  liable  beyond  the 
amount  of  his  share;  and  that  an  unlimited  company  may  register 
as  a  limited  company  (l). 

In  companies  where  the  liability  of  tho  members  is  limited, 
that  of  the  directors  or  managers,  or  managing  director,  may  be 
unlimited,  if  so  provided  by  the  memorandum  (772) . 

An  association  about  to  be  formed  as  a  limited  company,  if  it 
proves  to  the  Board  of  Trade  that  it  is  formed  for  the  purpose  of 
promoting  commerce,  art,  science,  religion,  charity,  or  any  other 
useful  object,  and  that  it  is  the  intention  of  such  association  to 
apply  the  profits,  if  any,  or  other  income  of  the  association,  in 
promoting  its  objects,  and  to  prohibit  the  payment  of  any  divi- 
dend to  its  members,  may  be  registered  with  limited  liability 
without  the  addition  of  the  word  "limited"  to  its  name(w). 
Such  a  company  cannot  hold  more  than  two  acres  of  land  without 
the  licence  of  the  Board  of  Trade  (0). 

If  a  company  carries  on  business  when  the  number  of  its 
members  is  less  than  seven,  or  in  the  case  of  a  private  company 
than  two,  for  a  period  of  six  months  after  the  number  has  been 
so  reduced,  every  person  who  is  a  member  of  the  company  during 
the  time  that  it  carries  on  business  after  such  period  of  six  months, 
and  is  cognizant  of  the  fact  that  it  is  so  carrying  on  tho  business 
Avith   too   few   members,   Avill   be   severally   liable   and   may   be 


(A)  S.  4. 
2  Ch.  593. 


See  Baird'-s  Case,  [1899] 


{%)   Ss.    249,   250.      See     Atklm 
Wardle,  58  L.  J.  Q.  B.  377. 

(Jc)  Ss.  249  (2  c),  250. 


(0  Ss.  57,  58,  263  fiii.)- 
(m)  Ss.  60,  61. 

in)  S.  20.     lie  St.  Hilda's  College, 
1901]  1  Ch.  556. 

(r>;    S.    19. 


COMPANIES SHARES — DEBENTURES DEBENTURE  STOCK.  297 

separately  sued  for  the  payment  of  the  whole  debts  of  the  company  Chap.  XVI. 
contracted  during  such  time  (p) . 

In  the  case  of  a  company  limited  by  shares  there  may  be,  and,  Articles  of 
in  the  case  of  a  company  limited  by  guarantee  or  unlimited,  there  ^^'^^^^^  ^°°- 
must  be  registered,  with  the  memorandum,  articles  of  association 
signed  by  the  subscribers  to  the  memorandum,  prescribing  re- 
gulations for  the  company  (g) .  In  the  former  case,  if  the  memo- 
randum is  not  accompanied  by  articles,  or  in  so  far  as  the  articles 
do  not  exclude  or  modify  the  regulations  in  Table  A.  in  the  first 
schedule  to  the  Act,  such  regulations,  so  far  as  applicable,  are  to 
be  the  regulations  of  the  company  (r) . 

The  function  of  the  articles  of  association  is  to  regulate  the 
administration  and  internal  affairs  of  the  company. 

The  memorandum  of  association  "  is,  as  it  were,  the  charter,  and 
defines  the  limitation  of  the  powers  of  the  company.  With  regard  to 
the  articles  of  association,  these  articles  play  a  part  subsidiary  to  the 
niomorandum.  They  accept  the  memorandum  of  association  as  the 
charter  of  the  company,  and,  so  accepting  it,  the  articles  proceed  to 
define  the  duties,  the  rights,  and  the  powers  of  the  governing  body 
as  between  themselves  and  the  company  at  large,  and  the  mode  and 
form  in  which  the  business  of  the  company  is  to  be  carried  on,  and  the 
mode  and  form  in  which  changes  in  the  internal  regulations  of  the 
company  may  from  time  to  time  be  made  "  (s). 

In  respect  of  all  matters  which  the  Act  requires  to  be  in  the 
memorandum,  the  articles  cannot  be  looked  at  in  order  to  modify 
the  memorandum,  Avhich  is  the  dominant  instrument  (i).  In 
respect,  however,  of  matters  not  required  by  law  to  be  stated  in  the 
memorandum,  the  memorandum  and  articles,  being  contempo- 
raneous documents,  may  be  read  together;  and,  if  they  can  be 
read  in  two  ways,  the  construction  will  be  preferred  which  renders 
them  consistent,  and  if  one  is  clear  and  the  other  ambiguous,  the 
first  will  be  used  to  interpret  the  second  (u) . 

When  registered,  the  memorandum  and  articles  of  a  company 
bind  it  and  its  members  as  if  they  had  been  signed  and  sealed  by 
each  nioniber,  and  contained  covenants  on  the  part  of  each  member 


(p)  S.   115.  22  Ch.  D.  349. 

(a)    S.    10.  (t)   Per  Bowen,  L.J.,   Guinness  v. 

(y)   S.    11.  Land  Corp.  of  Ireland,  22  Ch.  D.  381. 

(«)    Per    Ld.    Cairns,    Afihhury    Co.  (u)   Per  Jessel,  M.R.,  lie  Phoenix, 

V.  Riche,  L.  11.  7  11.  L.  608;  and  sco  ^c.  S'terl  Co.,  44  L.  J.  Ch.  683;   Re 

Guinness   v.    Land   Corp.    of    Ireland,  Vylc   J(^orks,  44  Cli.  D.   534. 
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General 
meeting. 


Resolutions 


Chap.  XVI.  to  observe  all   lh(>   provisions  of  the  luenionuulum  and  articles. 

■  subject  to  the  provisions  of  the  Act  (x). 

A  f^oneral  meeting  must  be  held  once  in  every  calendar  joar, 
and  the  interval  between  general  meetings  must  not  be  more  than 
fifteen  months  (?/).  A  first  general  meeting  must  be  held  within 
not  less  than  one  or  more  than  three  months  from  the  date  at 
which  tiie  company  is  entitled  to  commence  business  (2:).  This 
is  called  "  the  statutory  meeting,"  and  before  it  is  held  the  "  statu- 
tory report,"  which  supplies  information  in  regard  to  the  shares 
and  capital  of  the  company,  must  be  sent  to  each  shareholder  (z). 
As  to  matters  within  the  powers  of  the  company,  the  company 
is,  generally  speaking,  bound  by  an  ordinary  resolution  of  a 
majority  of  members  present  at  a  duly  convened  meeting  (a); 
and  an  ordinary  resolution  may  be  that  of  a  simple  majority  of 
those  present,  unless  the  regulations  of  the  company  prescribe 
otherwise.  In  some  cases,  either  by  statute  or  under  the  articles 
of  association,  "extraordinary"  or  "special"  resolutions  are 
necessary . 

An  extraordinary  resolution  is  one  passed  by  a  majority  of  not 
less  than  throe-fourths  of  the  members  entitled  to  vote  w^ho  are 
present  in  person  or  by  proxy  (where  proxies  are  allowed)  at  a 
general  meeting,  of  which  notice  specifying  the  intention  to  pro- 
pose the  resolution  as  an  extraordinary  resolution  has  been  duly 
given  (6).  A  "  special  resolution  "  is  one  passed  in  that  manner, 
and  subsequently  confirmed  by  a  majority  at  a  general  meeting 
held  after  an  interval  of  not  less  than  fourteen  days  nor  more 
than  a  month  after  the  first  meeting  (<?). 

The  regulations  or  articles  of  association  may,  subject  to  the 
provisions  of  the  Act  and  of  the  memorandum,  be  altered  or 
added  to  by  special  resolution  (d) .  Thus  a  company  may  by 
special  resolution  alter  its  articles  so  as  to  enable  the  directors  to 
issue  preference  shares  by  way  of  increase  of  capital,  though 
neither  the  articles  nor  memorandum  authorize  any  preference 
among  shareholders  (e).     But  a  company  cannot  by  altering  its 


' '  Extra- 
ordinarj'' '  and 
"  special " 
resolution . 


Alteration 
of  articles. 


ix)  S.  14  (1). 
(y)  S.  64. 
(z)  S.  65. 

(a)    N.    W.   Transportation}    Co.    v. 
Beatty,  12  App.  Cas.  593. 
(6)  S.  69  (1). 
(c)   S.   69   (2). 
{d)  S.  13.     Malleson  v.  Nat.  Insur- 


ance Corp.,  [1894]  1  Ch.  200.  See 
James  v.  Bucna  Ventura  Co.,  [1896] 
1  Ch.  456. 

(«)  Andrews  v.  Gas  Meter  Co., 
[1897]  1  Ch.  361.  See  British  and 
American  Corp.  v.  Coupcr,  [1894] 
A.  C.  399,  417. 
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articles     alter     the     contractual    rights    or    liabilities    of    other  Chap.  XVI. 
persons  (/) . 

It  is  usual  on  the  formation  of  a  company,  or  on  the  issue  of  ProspectuB. 
further  capital,  bo  issue  a  prospectus.  Before  issue,  a  prospec- 
tus (g)  must  be  datc^d,  signed  hj  every  director  or  proposed 
director,  and  registered  (h) ;  it  must  statc^  all  the  particulars  pre- 
scribed by  the  Act,  which  include  the  names  and  addresses  of 
the  vendors  of  property  to  the  company  (i),  the  particulars  of 
every  material  contract,  the  nature  and  extent  of  the  interest  of 
every  director  in  the  promotion  of  or  in  the  property  to  be  acquired 
by  the  company,  and  the  minimum  subscription  on  which  the 
directors  may  proceed  to  allotment  (fc) .  A  company,  except  a 
"private  company,"  which  does  not  issue  a  prospectus  on  its 
formation,  must  before  proceeding  to  allotment  register  a  state- 
ment containing  the  prescribed  particulars  (Z). 

Ever-s-^  director,   and  every  person  who  with  his  authority  is  Untrue 

,  ".        ,  ,  T        ,  •    ,        T  1  •        i.  1    statements  in. 

named  in  the  prospectus  as  a  director  or  intending  director,  and 

every  promoter  and  person  who  has  authorised  the  issue  of  the 
prospectus,  may  be  made  liable  to  pay  compensation  in  respect 
of  untrue  statements  therein  to  any  person  who  has  subscribed 
for  shares  or  debentures  on  the  faith  of  the  prospectus  (m) . 

The  shares  of  a  company,  other  than  a  private  company,  first  Allotment 
offered  to  the  public  for  subscription  may  not  be  allotted  unless 
the  whole  amount  offered,  or  the  amount  fixed  by  the  articles 
and  named  in  the  prospectus  as  the  minimum  subscription  upon 
which  the  directors  wall  proceed  to  allotment,  has  been  subscribed 
and  the  amount  payable  on  application,  being  not  less  than  five 
per  cent,  of  the  nominal  amount  of  the  shares,  has  been  paid  in 
cash  (n).  Until  these  and  certain  other  conditions  have  been  com- 
plied with  the  company  may  not  commence  business  or  exercise 
borrowing  powers  (o).  If  any  allotment  has  been  made  in  con- 
travention of  these  conditions,  it  is  voidable  at  the  instance  of 
the  applicant  within  a  month  after  the  holding  of  the  statutor} 


(/)   Baily  v.   Britinh  Equiiahlc  Ass.  (A;)    S.    81.      Jie   Soiti/i.   of   Enrjlund 

Co.,  [1904J   1  Ch.  374.  Natural   Gas   Co.,   [11>11|    1   Ch.    573. 

(g)  For  fletinition  of  "prospectus,"  (I)   S.   82. 

see  s.  285.  C»«)  S.  81. 

(h)    S.    80.  (n)  S.  85. 

(i)  See  lirookcH  v.   Hfnisr)/,  [  lOOIiJ  (o)  S.   87. 
2  Cli.   129. 
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Directors. 


Chap.  XVI.  meeting  (p);  and  the  directors  may  be  liable  to  compensate  tlie 
company  and  tlie  allottee  for  any  loss  (p) . 

Ordinary  administrative  matters  are  transacted  by  the  directors 
or  persons  occupying  that  position  (g).  If  they  exceed  their 
autliority  their  acts  may  bind  the  company  in  favour  of  third 
parties  (r);  and  they  may  be  ratified  by  a  majority  of  the  mem- 
bers of  the  company  (s),  on  the  ground  that  in  matters  of  internal 
management  the  proper  tribunal  to  decide  disputes  is  a  general 
meeting  of  the  shareholders.  But  if  acts  of  the  directors  are  ultra 
tires  of  the  company  itself,  they  do  not  bind  the  company,  and 
the  unanimous  consent  of  all  the  members  cannot  validate  them, 
and  any  one  dissentient  shareholder  may  take  proceedings  to 
restrain  such  acts  (t) . 

Directors  are  in  some  respects  in  the  position  of  trustees  for  the 
company  (u),  and  may  be  made  liable  to  account  for  any  benefit 
obtained  by  themselves  or  for  any  loss  accruing  to  the  company 
through  any  breach  of  their  trust  (a;).  Under  the  Companies 
.Vet,  1908  (y),  a  director  or  other  officer  of  a  companj-  which  is 
being  wound  up  may  be  ordered  by  the  Court  to  repay  money 
or  restore  property  which  he  has  misapplied  or  retained,  or  for 
Avhich  ho  has  become  liable  or  accountable  (z) . 

The  rule  is  that  nothing  connected  with  internal  disputes 
between  the  shareholders  is  to  be  made  the  subject  of  an  action  by 
some  one  shareholder  on  behalf  of  himself  and  others,  unless  there 
be  something  illegal,  oppressive,  or  fraudulent — unless  there  be 


Erraih  .>f 
trust  by 
direetor.s. 


Actions  by 
shareholder; 
against 
directors  or 
company. 


(p)  S.  86.  Be  South  of  England 
yaiitral  Gas  Co.,  sup.     Ante,  p.  298. 

(5')  Lindley  on  Companies,  Bk.  II., 
Ch.  2,  s.  1.  See  Quin  v.  Salmon, 
[1909]  A.  C.  442;  and  Re  Buluwayo 
Co.,  [1907]  2  Ch.  458,  where  another 
company  was  appointed  as  sole  mana- 
ger in  lieu  of  directors. 

(r)  Re  Bank  of  Syria,  [1900]  2  Ch. 
272;  [1901]  1  Ch.  115. 

(s)  See  Foss  v.  Harbottle,  2  Hare, 
461;  62  R.  R.  185;  Re  London  In- 
vestment Corp.,  [1895]  2  Ch.  860. 

(i)  Salomons  v.  Laing,  12  Beav. 
339;  Hope  v.  International  Soc,  4 
Ch.  D.  327;  Iloole  v.  G.  W.  R.  Co., 
3  Ch.  262.  See  notes  to  Collins  v. 
Blantern,  1  Sm.  L.  C.  392—396. 

(m)  Re  Faure  Electric  Co.,  40  Ch. 


D.  141 ;  Sheffield  Society  v.  Aizle- 
wood,  44  Ch.  D.  452;  Re  Sharpe, 
[1892]  1  Ch.  154.  See  North-West 
Transportation  Co.  v.  Beatty,  12  App. 
Cas.  589;  Lagunas  Co.  v.  Lagunas 
Synd.,  [1899]  2  Ch.  392. 

(ar)  Re  Sharpe,  sup. ;  Re  Lands 
Allot.  Co.,  [1894]  1  Ch.  616;  Hirsche 
V.  Sims,  [1894]  A.  C.  654;  Alexander 
V.  Automatic  Co.,  [1900]  2  Ch.  56. 

(y)  S.  215.  See  Buckley  on  Cora- 
panics,  p.  493. 

(s)  Sec  Re  ISew  Mashonaland  Co., 
[1892]  3  Ch.  577;  Re  Kingston  Co. 
(No.  2),  [1896]  1  Ch.  331;  Dovey  v. 
Cory,  [1901]  A.  C.  477;  Prefontaine 
V.  Grenier,  [1907]  A.  C.  101.  See 
post,  p.  312. 
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something  ultra  vires  on  the  part  of  the  company  qua  company,  Chap.  XVI. 

or  on  the  part  of  the  majority  of  the  company,  so  that  they  are  not 

fit  persons  to  determine  it  {a) ;  but  that  every  litigation  must  be 

in  the  name  of  the  company  if  the  company  really  desire  it  {a), 

subject  to  certain  exceptions,  as  where  a  fraud  is  committed  by 

persons  who  can  command  a  majority  of  votes,  in  which  case  the 

minority  can  sue  (Jy). 

The  shares  or  other  interest  of  any  member  are  personal  estate,  Shares, 
transferable  as  provided  by  the  regulations  of  the  company;  and 
each  share,  where  the  capital  is  divided  into  shares,  must  be 
distinguished  by  its  appropriate  number  (c) .  A  register  of 
members  must  be  kept  {d) ;  and  no  notice  of  any  trust  shall  be 
entered  in  the  register  (e).  A  certificate  under  the  common  seal  Certificate. 
of  the  company,  specifying  any  shares  or  stock  held  by  any 
member,  is  prima  facie  evidence  of  his  title  (/) . 

It  will  be  observed  that  transfer  is  not,  as  under  the  Companies  Transfer. 
Clauses  Consolidation  Act,  required  to  be  by  de^d  (g) .  Table  A 
provides  that  shares  shall  be  transferred  in  the  form  therein 
set  out  or  in  any  usual  or  common  form  which  the  directors 
ma}'  approve,  and  that  the  instrument  of  transfer  shall  be  exe- 
cuted both  by  the  transferor  and  transferee,  and  that  the  transferor 
shall  be  deemed  to  remain  a  holder  of  such  share  until  the  name 
of  the  transferee  is  entered  in  the  register  of  members  (/i).  It 
also  gives  to  the  directors  a  discretion  to  decline  to  register  any 
transfer  of  shares  not  fully  paid  to  any  person  of  whom  they  do 
not  approve,  or  of  any  shares  on  which  the  company  has  a  lien  (i) . 

The  directors  of  a  company  are  entitled  to  a  reasonable  time  for 
considering  every  transfer  before  they  register  it  (k) .  They  may 
refuse  to  register  a  transfer  for  sufficient  reason  (I),  or  without 


(«)    Per    James,   L.J.,   3lacDougall  Paris   v.    Tramways    Union,    11    App. 

V.    Gardiner,   1   Ch.    D.    13,   21.  Cas.  20;  Bradford  Bank  v.  Briggs,  12 

(6)   Per    Jessel,    M.R.,    Mason    v.  id.  29. 

Harris,   \l    Ch.   D.     107;     Spolces    v.  (/)  S.  23.     See  Table  A,  Art.  6. 

Grosvenor  Hotel  Co.,  [1897]  2  Q.  B.  ((/)   See  ante,  p.   292. 

124.  (A)   Act    of    1908,  First    Schedule, 

(c)  Act  of  1908,  s.  22.     Sec,  as  to  Arts.     18,     19.      Re     Letheby,    Ltd., 
the   rights   of   the   transferee,   Societe  [1904]    1   Ch.    815. 

Generate  v.  Tramways  Union  Co.,  14  (t)  Art.  20. 

Q.  B.  D.  451,  per  Lindley,  L.J.  (/c)  Re  Ottos  Co.,  [1893]  1  Ch.  618. 

(d)  S.    25.      Re   Saunders     (J-     Co.,  (I)    Mnynard   v.    Consolidated  Kent 
[1908]  1  Ch.  415.  Corj}.,  [1903]  2  K.  B.  121. 

(e)  S.  27.     Sec  Societe  Genirale  de 
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Estoppel. 


Chap.  XVI.  giving-  reasons  if  they  act  bond  fidc{m).  A  registered  transfer 
made  to  a  man  of  straw  for  the  purpose  of  escaping  liability  on 
the  shares  may  be  valid  if  it  is  in  fact  an  absolute  transfer 
without  any  obligation  on  tiie  part  ol'  the  transferor  to  indemnify 
the  transferee  in). 

If  a  company  registers  a  forged  transfer,  it  can  be  compelled  to 
re-register  the  true  owner  of  the  shares  (o);  and  the  company 
ma}'  be  liable  to  compensate  the  innocent  transferee  if  he  has 
altered  his  position  on  the  faith  of  a  certificate  issued  to  him  {p) . 
The  company  will  be  estopped  from  denying  the  title  of  a  trans- 
feree from  a  person  to  whom  it  has  issued  a  share  certificate,  and 
will  be  liable  in  damages  for  refusal  to  register  such  transferee ((7); 
and  a  certificate  stating  that  sliares  are  fully  paid  will  estop  the 
company  from  alleging  that  they  have  not  been  paid  up  (r) . 

By  the  Forged  Transfers  Acts,  1891  and  1892  (s),  a  company 
has  power  to  pay  compensation  out  of  its  funds  for  any  loss  aris- 
ing from  a  transfer  of  shares  in  pursuance  of  a  forged  transfer. 

In  order  to  prevent  contracts  for  the  sale  and  purchase  of  shares 
and  stoc^k  in  joint  stock  banking  companies,  of  which  the  sellers 
are  not  possessed,  or  over  which  they  have  no  control,  an  Act, 
commonly  called  Leeman's  Act,  was  passed  in  1867  (t),  making 
void  all  such  contracts  wliich  do  not  specify  the  distinguishing 
numbers  of  such  shares  or  stock,  or,  if  there  are  no  distinguishing 
numbers,  the  person  or  persons  in  whose  name  or  names  the  same 
then  stand  registered.  Dealers  on  the  Stock  Exchange  have  dis- 
regarded this  Act  as  impracticable,  at  the  risk  of  incurring  per- 
sonal liability;  but  it  has  been  held  that  the  usage  of  the  Stock 
Exchange  to  disregard  the  Act  is  unreasonable,  and  not  binding 
on  strangers  who  do  not  know  of  such  usage  (u);  and,  by  disre- 
garding the  Act,  a  stockbroker  may  render  himself  liable  for  a 
breach  of  duty  in  not  making  a  valid  contract  (x) . 


Forged 

Traupfer: 

Acts. 


Leeman'.-^ 

Act.  186:; 


(m)  Re  Coalport  China  Co.,  [1895] 
2  Ch.  404. 

(«)  Lindlar's  Case,  [1910J  1  Ch. 
207. 

(o)  Bartoyt  v.  L.  Sf  .V.  W.  li.  Co., 
38  Ch.  D.   144,  149. 

(p)  Balkis  Co.  v.  Tomkinson,  [1891] 
2  Q.  B.  614;  [1893]  A.  C.  396;  Dixon 
V.  Kennaway,  [1900]  1  Ch.  833.  See 
George  Whitcchurch  v.  Cavanaf/h, 
[1902]   A.   C.   117. 

(q)   Re  Ottos  Co.,  sup. 


{)■)  Re  Coasters,  Ltd.,  [1911]  1  Ch. 


86. 


A:   56 


(s)   54  A:  55   Vict.   e.   43: 
Vict.  c.  36. 

(0  30  &  31  Vict.  c.  29. 

(«)  Pernj  v.  Barnett,  15  Q.  B.  D. 
388;  Seymour  v.  Bridge,  14  Q.  B.  D. 
460.  See  Loring  v.  Davis.  32  Ch.  1). 
625. 

(x)  Neilson  v.  James,  9  Q.  B.  D. 
546. 
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A  company  {y)  may  alter  its  memorandum  of  association  in  Chap.  XVI. 
respect  to  its  objects  by  a  special  resolution,  subject  to  confirma-  Alteration  of 
tion  by  order  of  Court,  so  as  to  carry  on  its  business  more  econo-  meiuorandum. 
mically  or  more  efficiently;  or  to  attain  its  main  purpose  by  new 
or  improved  means;  or  to  enlarge  or  change  the  local  area  of  its 
operations;  or  to  carry  on  some  business  which  may  conveniently 
or  advantageously  be  combined  with  the  business  of  the  company; 
or  to  restrict  or  abandon  any  of  its  objects.     The  Court  before 
confirming  the  alteration  will  see  that  sufficient  notice  has  been 
given  to  debenture-holders  and  any  persons  affected  by  it,  and 
that  creditors  entitled  to  object  are  protected  {z). 

A  company  limited  by  shares,  if  so  authorized  by  its  articles.  Alteration 
may  alter  the  conditions  of  its  memorandum,  so  as  to  increase  its  capital, 
share  capital,  or  to  consolidate  and  divide  its  share  capital  into 
shares  of  larger  amount,  or  to  convert  its  paid-up  shares  into 
stock,  or  reconvert  that  stock  into  paid-up  shares,  or  to  sub- 
divide its  shares,  or  to  cancel  unissued  shares  (a).  It  may  also, 
by  special  resolution  confirmed  by  the  Court,  re-organize  its  share 
capital  by  consolidation  of  or  division  into  difi'erent  classes  of 
shares  (&);  and  it  may,  if  authorized  by  its  articles,  reduce  its 
share  capital  in  any  way  (c) . 

The  Act  of  1908  does  not  provide  for  the  making  of  calls;  Calls. 
that  is  left  to  the  articles  of  association  or  regulations  of  the 
company  {d) .  The  power  to  make  calls  may  be  vested  in  a  general 
meeting  of  the  company;  but  it  is  usually  given  to  a  quorum  of 
the  directors.  A  company  may,  if  authorized  by  its  regulations 
as  originally  framed  or  as  altered  by  special  resolution,  arrange, 
on  the  issue  of  shares,  for  a  difference  between  the  holders  of  the 
shares  in  the  amount  and  time  of  payment  of  calls;  and  may 
accept  payment  in  advance  of  calls,  and  pay  dividends  on  such 
payments  (e).     The  articles  of  a  company  usually  provide  that 

(y)    Including   an    unlimited     com-  615;   lie  CijclisW  Touring  Club,  [l^Ql'] 

pany  with   no  shares  and   no  capital,  1    Ch.    269;    lie   Jewish   Trust,   Ltd., 

but    registered;    Re    N.    of    England  [1908]  2  Ch.  287. 

Assoc.,  [1900]  1  Ch.  481.  (a)  Ss.  41—44. 

(z)  S.  9.    See  cases  under  repealed  (b)  S.  45. 

Memorandum      of     Association      Act,  U)   Ss.   46 — 56.     lie  Dc  Ln   Hue  iS; 

1890:     Re     Governments    Stock     Co.,  Co.,  [1911]  2  Ch.  361. 

[1891]    1    Ch.    649;    Re    Foreign   and  (rZ)  See  Table  A.,  Arts.  12— 17. 

Colonial   Co.,   [1891]    2   Ch.    395;    Re  (e)    S.    39.      Re     Washington     Co., 

National  Boiler  Co.,  [1892]  lCh.306;  [1893]  3  Ch.  95;  Lock  v.    Qurnnland 

Re   Governments   Stock   Co.    CNo.   2),  Co.,  [1896]  A.  C.  461. 
id .    597 ;      Re    Revrrsionanj    Soc,    id. 
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Chap.  XVI.  the  shares  of  members  not  paying  calls  shall  after  notice  be  foi'- 
"   foited(/). 

The  general  eli'ect  of  the  Act  of  1908  is  to  render  each  member 
liable  to  pay  the  full  amount  of  his  shares,  and,  in  the  case  of 
unlimited  companies  and  companies  limited  by  guarantee,  a 
furtlier  sum  in  the  event  of  a  winding-up,  but  only  in  that  event. 
This  liability  is  in  the  nature  of  a  specialty  debt  due  to  the  com- 
pany, accruing  in  respect  of  each  share  held  from  the  time  of  its 
acquisition,  and  it  is  a  liability  which,  in  the  case  of  limited  com- 
panies, can  only  be  discharged  by  payment  in  cash  or  money's 
worth  (ff) . 

It  was  decided  that,  under  the  Act  of  1862,  shares  might  be 
fully  paid  up  in  money's  wortli  as  well  as  in  cash;  but  s.  25  of  tlie 
Act  of  1867  provided  that  all  shares  should  be  deemed  to  bo  held 
subject  to  payment  in  full  in  cash  unless  otherwise  determined 
by  a  written  contract  duly  filed.  Now  the  Act  of  1908  pro- 
vides (h) : 


Contracts  to 
issue  shares 
otherwise 
than  for  cash 


"  Whenever  a  comjDany  limited  by  shares  makes  any  allotment 
of  its  shares,  the  company  shall  within  one  month  thereafter  file 
with  the  registrar — (b)  in  the  case  of  shares  allotted  as  fully  or 
partly  paid  up  otherwise  than  in  cash  (^),  a  contract  in  writing 
constituting  the  title  of  the  allottee  to  the  allotment,  together 
with  any  contract  of  sale,  or  for  services  or  other  consideration 
in  respect  of  which  that  allotment  was  made,  ....  and  a 
return  stating  the  number  and  nominal  amount  of  shares  so 
allotted,  the  extent  to  which  they  are  to  be  treated  as  paid  up, 
and  the  consideration  for  which  they  have  been  allotted." 

Under  this  provision  the  company  is  bound  to  register  the 
contract,  and  the  officers  are  liable  to  a  penalty  for  default  in  so 
doing  (/c);   but  failure  to  register  does  not  prejudice  the  allottee. 

Thus  it  can  be  ascertained  by  reference  to  the  filed  contracts 
how  much  of  the  capital  has  been  issued  for  some  consideration 
other  than  cash  or  a  liability  to  pay  cash,  as,  for  example,  where 
shares  are  issued  as  paid  up  to  a  vendor  as  the  price  of  property 


(/)  Table  A.,  Arts.  24—30.  See 
Ee  Randt  Gold  Mining  Co.,  [1904]  2 
Ch.  468;  New  Balkis,  Ltd.  v.  Randt 
Gold  Mining  Co.,  [1904]   A.   C.   165. 

C^)  Ss.  2,  3,  4,  14,  123,  125,  165, 
166.  See  per  Lindley,  L.J.,  Re  Pyle 
Works,  44  Ch.  D.  582. 


(h)  S.  88. 

(i)  See  JFhite's  Case,  12  Ch.  D. 
511;  Re  Johannesburg  Hotel  Co.,. 
[1891]  1  Ch.  119;  Buckley  on  Com- 
panies, 201. 

(k)  S.  88. 
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sold  to  a  company  (1),  or  to  a  person  in  payment  for    services  Chap.  XVI. 
rendered  to  the  company  (m) .  .  ~ 

A  company  limited  by  shares  cannot  issue  shares  as  fully  paid  Issue  of  shares 

T  "^1  I  1-11  ,  •    ,  «    '^t^  discount. 

up,  at  a  discount,  even  though  authorized  by  the  articles  of 
association  (w);  and  the  issue  of  debentures  at  a  discount  ex- 
changeable at  the  option  of  the  holder  for  fully  paid  shares  of  the 
nominal  value  of  the  debentures  may  be  void  as  leading  to  this 
result  (o) .  The  whole  nominal  amount  must  be  paid  either  in 
money  or  money's  worth  (p).  If  shares  are  issued  at  a  discount, 
the  shareholder  will  be  liable  to  pay  the  amount  of  the  dis- 
count (p). 

No    commission,    discount    or    allowance    for    subscribing    or  Commiasiou, 

,,.,  .  i-.-j>i  discount, 

agreeing  to  subscribe  or  procuring  subscriptions  lor  shares  may  brokerao-e. 
be  paid  by  a  company  (q),  unless  the  amount  or  rate  which  may 
be  paid  is  authorised  by  the  articles  and  disclosed  by  the   i:)ro- 
spectus  or  statement  in  lieu  thereof  (r) .     A  company  may,  how- 
ever, pay  lawful  brokerage  (s). 

A  limited  company  may,   by  special  resolution,  declare  that  Uncalled 
any  portion  of  its  capital,  which  has  not  been  already  called  up,  ^'^P^*'^  • 
shall  not  be  called  up  excef)t  in  the  event  of  and  for  the  purpose 
of  the  company  being  wound  up  (t). 

Notice  of  increase  of  share  capital,  and  of  its  consolidation.  Notice  of 
, .    .   .  ■  •    J         ,      1  •  IP-  increase  of 

division,  conversion  into  stock,  or  reconversion,  also  ot  increase  capital,  &c. 

of    members  where  there  is  no  share  capital,  must  be  given  tO: 

the  registrar  (u) . 

If  authorized  by  its  regulations  as  originally  framed,  or  as  Share 

altered  by  special  resolution,  a  company  limited  by  shares  may, 

with  respect  to  any  fully  paid-up  share  or  stock,  issue  under  their 

seal  a  share  warrant  to  bearer,  that  is  to  say,  a  warrant  transfor- 

Q)  Sparffo's  Case,  8  Ch.  407.  (q)    Wliether   a  public   or    private 

(w)  See  per  James,  L.J.,  in  Crick-  company:    Dominion  of  Canada  Syn- 

mer's   Case,  10  Ch.   614;   per  Cotton,  dicate  v.   Brigstocke,  [1911]   2  K.   B. 

L.3.,  Re  Almada  Co.,  Z8  Ch.jy.  '^Tl;  648. 

Ooregum  Co.   v.  Bopcr,   [1892]   A.  C.  (r)  S.  89.     Booth  v.  New  African- 

12.5.  der  Co.,  [1903]   1  Ch.  295;   Ililder  v. 

Qii)  Welton  v.  Bajjenj,  [1897]  A.  C.  Dexter,  [1902]  A.  C.  474;  Barrow  v. 

299.  Darinrja     Mines,    [1909]    2    Ch.    658; 

(o)   Moselij  V.   Koffijfoniein  Mines,  Bhorto     v.    Colwill,    101     L.    T.    598. 

[1904]  2  Ch.  108.  Ante,  p.   286. 

{p)    Oorer/um   Co.    v.    Roper,  sup.;  (s)  S.  89  (3).    See  Buckley  on  Coni- 

Re   Addlestona    Co.,   37    Ch.    D.    191,  panics,  p.  215. 

204;  Re  Eddystone  Co.,  [1893]  3  Ch.  (0   S.  59. 

9;    Welton  v.  Bujjcry,  sup.  (a)   Ss.   42,  44. 

G.IM'.  20 
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Chap.  XVI.  able  by  delivery,  elating  tliat  tlio  bearer  of  the  warrant  is  en- 
"  titled  to  the  share  or  shares  or  stock  therein  specified,  and  may 
provide  by  coupons  or  otherwise  for  the  payment  of  the  dividends 
thereon.  Sucli  a  warrant  entitles  the  bearer  to  the  shares  or  stock 
speciiied  in  it,  which  may  be  transferred  by  the  delivery  of  the 
warrant;  and  he  is  entitled  to  be  registered  as  a  member  (ic); 
but  he  is  not  a  member  of  the  company  unless,  and  only  so  far  as, 
it  is  so  provided  by  the  articles  {x). 

The  Act  of  1908  recognizes  and  defines  the  expression  "  private 
company."  It  is  a  company  which  by  its  articles  restricts  the 
right  to  transfer  its  shares,  limits  the  number  of  its  members 
(exclusive  of  employees)  to  fifty,  and  prohibits  any  invitation 
to  the  public  to  subscribe  for  its  shares  or  debentures  {y) . 

With  regard  to  the  winding  up  of  incorporated  companies,  it 
must  be  borne  in  mind  that  at  common  law  a  corporation  cannot 
be  dissolved  by  the  will  of  all  its  members,  but  only  by  the  sur- 
render or  cancellation  of  its  charter,  or  in  such  other  way  as  may 
be  prescribed  by  the  Act  of  Parliament  or  other  instrument  under 
which  it  is  constituted,  or  by  a  special  Act  of  Parliament,  or  by 
the  total  loss  of  all  its  members  {z). 

The  main  objects  of  the  modern  enactments  as  to  winding-up 
proceedings  arc  to  provide  a  method  of  effecting  the  dissolution 
of  the  company,  and  the  due  application  of  its  assets  in  payment 
of  its  debts,  and  to  compel  the  members  to  contribute  such  sums 
as  may  be  required  for  that  purpose,  and  for  the  adjustment  of 
the  rights  of  the  members  inter  se.  Under  the  former  Winding-up 
Acts,  referred  to  above,  creditors  might  obtain  payment  of  their 
debts  by  proceedings  in  bankruptcy  against  insolvent  com- 
panies (a),  and  shareholders  could  institute  winding-up  proceed- 
ings by  petition  to  the  Court  of  Chancery  (b),  in  order  to  have 
the  assets  got  in  and  applied  in  payment  of  debts,  and  any  de- 
ficiency supplied  by  contribution  among  themselves.  But  these 
Acts  still  allowed  creditors  to  sue  the  shareholders  individually, 
and  did  not  provide  for  a  voluntary  winding-up  by  tho  share- 
holders themselves  without  the  intervention  of  tho  Court,  or  for 
a  winding-up  order  on  the  application  of  a  creditor  (c) . 


(r)  S.  37. 

(y)  S.  121  Park  v.  Itoyolfies 
Syndic,  [1912]   1  K.  B.  330. 

(z)  See  Lindley  on  Companies,  821 ; 
Grant  on  Corporations,  295  et  seq.  It 
.seems  that  parliamentary  corporation.? 


cannot  surrender,  nor  be  allowed  to  die 
out;  ib.  308. 

(«)  7  &  8  Vict.  c.  111. 

{h)  11  ct  12  Vict.  c.  45;  12  i:  13 
Vict.  c.   108. 

(c)  See  Lindley  on  Companies,  822 
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A  creditor  of  an  incorporated  company  has  not  as  such  any  Chap.  XVI. 
contract  with  the  shareholders  personally;   but  under  the  earlier  ^^      ^     '. 

^       _  "^  '  Remedy  of 

Joint  Stock  Companies  Acts,  creditors  of  such  a  company  were  creditor  of 
given  a  remedy  by  scire  facias  or  execution  against  the  sliare-  ^^ci^J'falas  or 
holders  personally  (d);  and,  under  the  Act  of  1855  (e),  creditors  execution  : 
had  the  same  remedy  by  execution  against  shareholders  to  the 
extent  of  the  unpaid  portion  of  their  shares  as  creditors  could  use 
against  shareholders  of  companies  with  unlimited  liability  under 
the  former  Acts  of  1844,  1848,  and  1849  (/) .  The  first  Act  which  -wiuding-up 
enabled  a  creditor  to  become  a  party  to  the  winding  up  of  a  com-  ^^  ^  ^'^^' 
pany  was  the  Act  of  1856  (g),  by  which  (h),  in  lieu  of  the  remedy 
by  scire  facias  or  execution  against  shareholders,  it  was  provided 
that  creditors,  in  default  of  payment  by  the  company,  should 
lobtain  payment  only  by  means  of  a  petition  to  wdnd  up  the 
company;  and  this  was  the  remedy  of  the  creditor  under  the 
Companies  Acts,  1862 — 1907,  and  is  now  under  the  Companies 
Act,  1908.  The  Act  of  1856  provided  that,  in  a  winding-up, 
the  shareholders  were  to  contribute  an  amount  sufficient  to  pay  the 
debts  of  the  company  and  the  expenses  of  the  winding-up,  but 
that,  if  the  comj^any  was  limited,  no  contribution  should  be 
required  from  any  shareholder  exceeding  the  amount  (if  any) 
unpaid  on  the  shares  held  by  him.  Thus  the  creditor,  instead  of 
issuing  execution  against  individual  shareholders,  obtained  satis- 
faction of  his  debt  by  means  of  forced  contributions,  either  by 
compelling  a  winding-up  of  the  company  or  by  becoming  a  party 
to  a  winding-up  which  had  already  been  ordered.  Thereupon 
the  assets  were  called  in  and  (subject  to  the  rights  of  mortgagees) 
distributed  among  all  the  creditors  rateably  as  in  a  bankruptcy. 
Winding-up  on  the  petition  of  a  creditor  under  the  Act  of  1862, 
us  under  the  Act  of  1856,  which  it  superseded,  and  now  under 
the  Act  of  1908,  "  is  but  a  mode  of  enforcing  payment.  It  closely 
resembles  a  bankruptcy,  and  fi  bankruptcy  has  been  called,  not 
improperlj^,  a  statutable  execution  for  the  benefit  of  all  credi- 
tors "(i).  By  the  Bankruptcy  Act,  1883,  incorporated  com- 
panies cannot  be  made  bankrupt  (k). 

el   seq.,   as    to    these    Acts   and    their  {g)   19  k.  20  Vict.  c.   47,  s.  69. 

defects.  (A)  Sec  20  &  21  Vict.  c.   78;   21  A: 

(d)  Ante,  pp.  168,  284,  292.  22  Vict.  c.  60. 

(e)  18  &;  19  Vict.   c.    133,  s.   8.  (J.)    Per    Ld.    Cranwortli,    Oakcs   v. 
(/;  Sea  per  Ld.  Ciielmsford,  Oakcs  Turquand,  L.  R.  2  II.  L.  363. 

V.  Turquand,  L.  R.  2  \V.  L.  310,  3G0.  {k)    IG    i:    17    Vict.    c.    52,   s.    123. 

20  (2; 
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A  railway  compaii}',  if  a  warrant  for  the  abandonment  of  its 
whole  railway  has  been  granted,  may  be  Avound  up  under  the 
Companies  Act,  1862  (Z).  Whether  a  railway  company  can  be 
registered  under  the  Companies,  Acts  and  then  be  wound  up, 
seems  doubtful  (?>?). 

Any  partnership,  association  or  company  (except  railway  com- 
panies incorporated  by  Act  of  Parliament  (n))  consisting  of  more 
than  seven  members,  though  not  registered,  may  be  wound  up 
under  the  Act  of  1908  (o). 

The  primary-  intention  of  the  legislature  in  the  provisions 
relating  to  the  winding-up  of  companies  is  expressed  in  the  Act 
of  1908  (p),  to  be  that  "  the  property  of  the  company  shall  be 
applied  in  the  satisfaction  of  its  liabilities,  pari  passu,  and  subject 
thereto  shall,  unless  the  articles  otherwise  provide,  be  distributed 
among  the  members  according  to  their  rights  and  interests  in  the 
company"  (q). 

In  the  Avinding-ujj  of  an  insolvent  company  the  same  rules  are 
to  prevail  and  be  observed  with  regard  to  the  respective  rights  of 
secured  and  unsecured  creditors,  and  to  debts  provable,  and  the 
valuation  of  future  and  contingent  liabilities  as  under  the  law 
of  bankruptcy  with  respect  to  the  estates  of  bankrupts  (r) ;  and 
anything  which  would,  in  the  bankruptcy  of  an  individual,  be 
deemed  a  fraudulent  preference  is  to  be  deemed  to  be  the  same 
in  the  winding-up  of  a  company  (s).  Crown  debts  (t),  however, 
and  to  a  certain  extent  rates,  wages,  and  salaries,  and  sums  pay- 
able under  the  Workmen's  Compensation  Act,  and  National  In- 
surance Act,  1911,  are  entitled  to  be  paid  in  priority  to  all  other 
debts  (u) . 


Apparently  an  unincorporated  com- 
pany might  be  adjudicated  bankrupt; 
Lindlej'  on  Corapanie.s,  822. 

(/)  The  Abandonment  of  Railways 
Acts,  1850  and  1869  (13  &  14  Vict, 
c.  83;  30  i:  31  Vict.  c.  127,  s.  31; 
32  i:  33  Vict.  c.  114,  s.  4). 

(»0  lie  Ennis  It.  Co.,  L.  R.  3  Ir. 
94. 

(«)  See  G.  A'.  JR.  Co.  v.  Tahour- 
din,  13  Q.  B.  D.  320;  Re  Brentford 
Tram  Co.,  26  Ch.  D.  527;  Re  E.  ^• 
W.  I.  Bock  Co.,  38  Ch.  D.  576. 

(o)  Ss.  267—273.  See  Re  Frer 
Fishermen  of  Fever  sham,  36  Ch.  D. 
329;    Re  South   London   Market   Co., 


39  Ch.  D.  324,  332.  This  includes 
companies  incorporated  by  special 
Acts;  Re  Isle  of  Wight  Co.,  2  H.  & 
M.  597;  Re  Barton  Water  Co.,  42  Ch. 
D.  585;  Re  Portsmouth  Tramways 
Co.,  [1892]  2  Ch.  362. 

{p)  S.  186. 

{q)  See  as  to  the  meaning  of  this, 
Birch  V.  Cro2)per,  14  App.  Cas.  525; 
Re  Espuela  Co.,  [1909]  2  Ch.  187, 

(r)  S.  207.    See  Ch.  XVIII. 

(s)  S.  210. 

(0  Re  Henley  Co.,  9  Ch.  D.  469; 
Re  Oriental  Bank,  28  id.  643. 

(m)  S.  209.     See  post,  p.  349. 
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A  company  may  be  wound  up  either  (1)  compulsorily  by  the  Chap.  XVI. 
Court  (x);  or  (2)  voluntarily;  or  (3)  subject  to  the  supervision  of 
the  Court. 

A  company  may  be  wound  up  compulsorily  by  the  Court  under  Winding-up 
the  following  circumstances  (^):^ — 

(1.)  If  it  has  by  special  resolution  (sj  resolved  that  it  be 
wound  up  by  the  Court: 

(2.)  If  default  is  made  in  filing  the  statutory  report  or  in 
holding  the  statutorj^  meeting: 

(3.)  If  it  does  not  commence  its  business  within  a  year  from 
its  incorporation,  or  suspends  its  business  for  a  whole  year: 

(4.)  If  the  number  of  members  is  reduced,  in  the  case  of  a 
private  company,  below  two,  or,  in  the  case  of  any  other  com- 
pany, below  seven: 

(5.)  If  it  is  unable  to  pay  its  debts: 

(6.)  If  the  Court  is  of  opinion  that  it  is  just  and  equitable 
that  the  company  should  be  wound  vip  (a) . 

A  company  is  deemed  to  be  unable  to  pay  its  debts  whenever  a  Company 

-,.,,.  i-Np"  T  unable  to 

creditor  (by  assignment  or  otherwise)  for  an  amount  exceeding  pay  debts. 
601.  has  served  on  the  company  a  demand  for  payment,  and  the 
company  has  for  three  weeks  after  such  service  neglected  to  pay 
the  debt  or  to  secure  or  compound  *f or  it;  or  execution  by  a 
judgment  creditor  is  returned  unsatisfied;  or  it  is  proved  to  the 
satisfaction  of  the  Court  that  the  company  is  unable  to  pay 
its  debts  (6). 

An  application  for  a  winding-up  order  is  to  be  made  by  petition,  Who  may 
which  may  be  presented  by  the  company  itself,  or  by  any  one  or  ^^  ^  ^°°' 
more  creditor  or  creditors,  contributory  or  contributories,  of  the 
company  (c).     For  this  purpose  a  shareholder  who  has  paid  up  in 
full  is  a  "contributory"  (d);  and  a  shareholder,  the  calls  upon 
whose   shares   are    in    arrear,  may,  on  certain  terms,  jDresent  a 


(x)  Tliat  is,  the  High  Court  of  Jus-  Coffee  Co.,  20  Ch.  J).  169;  lie  Croivn 

tice,  the  Palatine  Court,  or  the  County  Bank,  4-4  id.  631;   Re  Pioneer  Sij7idi- 

€ourt;  see  Act  of  1908,  s.  131.  cate,   [1893]   1  Ch.   731;   Re  Amalga- 

(y)    S.    129.      See   Assurance   Com-  mated  Syndicate,   [1897]   2   Ch.   600; 

panies  Act,  1909   (9  Edw.   7,  c.   49),  Re    Brinsmead,   [1897]     1    Ch.   406; 

fl.  15.  Lindlcy  on  Companies,  Bk.  IV.,  Cii.  1, 

(z)  Ante,  p.  298.  s.  4. 

(a)    See   Re   Suburban   Hotel     Co.,  (b)  S.  130. 

L.    R.    2   Ch.    737.      JE.ff.,   where  tho  (c)  S.  137;   Limllcy  on  Coiiijjiinics, 

whole  BubHtratum  of  the  company  has  Bit.  IV.,  Ch.  1,  s.  3. 

gone,  or  it  becomes  impossible  to  carry  {d)    Re   National   Savlmjs   Bank,    1 

on  its  business;   see  Re  German  Bate  Ch.    547. 
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Chap.  XVI.  petition  (e).  The  right  of  a  contributory  to  petition  cannot  be 
limited  or  excluded  by  the  articles  (/);  but  he  cannot  petition 
unless  he  is  an  original  shareholder  or  has  held  his  shares  for  at 
least  six  of  the  eighteen  months  preceding  the  commencement  of 
the  winding-up,  or  the  number  of  members  is  reduced  below  the 
minimum  {g) .  A  debenture-holder  may  present  a  petition  {h) . 
The  "  olHcial  receiver  "  {i)  may  present  a  petition  where  a. company 
is  being  wound  up  voluntarily  or  subject  to  supervision  (/v). 

The  winding-up  is  deemed  to  commence  at  the  time  of  tlie 
presentation  of  the  petition  (Z).  When  a  winding-up  order  lias 
been  made,  no  action  or  other  proceeding  can  be  brought  or 
proceeded  with  against  the  company  without  the  leave  of  the 
Court  (w);  and  dispositions  of  property  of  the  company,  or 
transfers  of  shares,  made  between  the  commencement  of  the 
winding-up  and  the  winding-up  order  are  void,  unless  the  Court 
otherwise  orders  (n) . 

For  the  purpose  of  conducting  the  proceedings  in  wanding-up 
and  assisting  the  Court  therein,  a  liquidator  or  liquidators  may 
be  appointed  by  the  Court  (a),  and  until  a  liquidator  is  appointed 
the  official  receiver  (p)  is  provisional  liquidator  (g). 

The  liquidator  has  the  control  and  custody  of  the  property  of 
the  company  (r);  but  it  does  not  vest  in  him,  and,  therefore,  con- 
veyances of  it  must  be  made  by  the  liquidator  in  the  name  of  the 
company  and  under  its  seal  (s) .  He  has  extensive  powers  which 
enable  him  to  do  everything  which  may  be  necessary  for  winding 
up  the  affairs  of  the  company,  and  realising  and  distributing  its 
assets,  including  the  power  to  sell  or  raise  money  upon  its  pro- 
perty, and  to  bring  or  defend  actions  (t). 

The  term  "contributory"  means  every  person  liable,  or  alleged 
to  be  liable  before  the  final  determination  of  the  list  of  contribu- 


Liquidatoi's. 


"  Contribu- 
tory." 


(e)  Be  Crystal  Gold  Co.,  [1892]  1 
Ch.  408. 

(/)  He  Peveril  Gold  Co.,  [1898]  1 
Ch.  122. 

iff)  S.  137  (1)  (a). 

(A)  He  Portsmouth  Tram.  Co., 
[1892]  2  Ch.  362. 

(0  See  s.  146. 

(A)   S.   137   (2). 

(Z)  S.  139;  He  Taurine  Co.,  25  Ch. 
D.  118;  Re  Russell  Hunting  Co., 
[1910]  2  Ch.  78;  Lindley  on  Com- 
panies, Bk.  IV.,  Ch.  1,  s.  6. 


(m)  S.   142. 

(w)  S.  205  (2);  Re  Onward  Bdg. 
Soc,  [1891]  2  Q.  B.  463. 

(o)  S.  149;  Re  Sunlight  Co.,  [1900] 
2   Ch.    728. 

(29)    S.    146. 

(y)  Ss.  149  (3),  152  (3);  Re  John 
Reid,  Ltd.,  [1900]  2  Q.  B.  634. 

(r)  S.  150. 

(s)  Palmer,  Comp.  Prec,  Part  11., 
Form  734. 

(t)    Ss.    151,   158,    159. 
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tories,  to  contribute  to  the  assets  of  the  company  in  the  event  of  Chap.  XVI. 
its  being  wound  up  («);   and  the  persons  so  liable  to  contribute 
are  (x)  all  present  and  past  members  of  the  company,  subject  to 
the  qualifications  (a")  that:^ — 

(1.)  A  past  member  is  not  liable  if  lie  has  ceased  to  be  a  member 
for  one  year  or  upwards  prior  to  the  commencement  of  the  winding- 
up; 

(2.)  A  past  member  is  not  liable  to  contribute  in  respect  of  any 
debt  or  liability  of  the  company  contracted  after  he  ceased  to  be  a 
■member ; 

(3.)  A  past  member  is  not  liable  to  contribute  unless  it  appears 
to  the  Court  that  the  existing  members  are  unable  to  satisfy  the 
contributions  required  to  be  made  by  them  in  pursuance  of  the  Act; 

(4.)  In  the  case  of  a  company  limited  by  shares,  no  contribution 
is  to  be  recjuired  from  any  member  exceeding  the  amount  (if  any) 
unpaid  on  the  shares  in  respect  of  which  he  is  liable  as  a  past  or 
present  member,  or,  in  the  case  of  a  company  limited  by  guarantee, 
exceeding  the  amount  undertaken  to  be  contributed  by  him  to  the 
assets  of  the  company  in  the  event  of  its  being  wound  up ; 

(6.)  Any  restriction  in  a  policy  of  insurance  or  other  contract  of 
the  liability  of  individual  members  on  the  policy  or  contract,  or 
whereby  the  funds  of  the  company  are  alone  made  liable  in  respect 
of  the  policy  or  contract,  remains  valid; 

(7.)  A  sum  due  to  any  member,  in  his  character  of  a  member, 
by  way  of  dividends,  profits,  or  otherwise,  shall  not  be  deemed  a 
debt  from  the  company  as  between  the  member  and  the  creditors, 
though  it  may  be  taken  into  account  in  the  final  adjustment  of  the 
rights  of  the  contributories  inter  se. 

A  "  member  "  is  a  person  who  has  agreed  to  become  a  member,  Membern. 
and  whose  name  is  entered  on  the  register  of  members  (y).  Sub- 
scribers of  the  memorandum  of  association  arc  deemed  to  have 
agreed  to  become  members(«/).  A  member  whose  shares  have  been 
forfeited  under  articles  of  association  providing  that  forfeiture 
shall  determine  his  membership,  but  not  his  liability  for  calls  due 
at  the  time  of  the  forfeiture,  is  not  liable  as  a  contributory  but  is 
liable  as  a  debtor  (z) . 

Entry  on  the  register  is  a  condition  precedent  to  liability  as  a  Contribu- 
member  (a).     The  list  of  contributories  is  settled  by  the  Court, 

,.,,  -fi  •  1  •  ■-•         Rectification 

which  has  power  to  rectify  the  register  by  removing  or  inserting  of  register, 
names  (6).     For  instance,  the  name  of  a  director  who  is  bound  to 


(«<)  S.   124.  (z)      Ladies     Assoc,     v.     Ptdbrook, 

(x)  S.   123.  [1900]  2  Q.  B.  376. 
(y)   S.   24.     Lurgan's   Case,   [1902]  («)  Tufnell's  Case,  29  Cli.  D.  421. 

1     Cii.    707.      See    Lindley   on    Com-  {b)  S.  163.     See  s.  32;  Lindlcy  on 

panics,  164.  Companies,  Bii.  IV.,  Ch.  1,  s.  13  (1); 
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lake  qualil'ying  sliarcs,  but  has  nut  doiio  so  (rr),  will  \)v  iiisorled, 
and  the  name  of  a  person  who  has  boon  induced  to  take  shares  as 
security  upon  the  representation  that  they  were  "  fully  paid  "  (fZ), 
or  has  taken  them  under  a  mistake  as  to  the  identity  of  the 
company  (e),  will  be  removed. 

The  list  consists  of  two  parts,  lirst,  the  list  of  present  members 
as  at  the  coninuMiccniont  of  the  winding-up,  which  is  commonly 
called  thr  '  A  list,"  and,  secondly,  the  list  of  past  members  who 
have  ceased  to  bo  members  within  a  year  before  the  commence- 
ment of  the  winding-up,  which  is  commonly  called  the  "  B  list." 

It'  a  registered  shareholder  seeks  to  escape  liability  as  a  con- 
tributorv  in  the  winding-u])  on  the  ground  that  ho  was  induced  to 
take  the  shares  by  fraud  or  misrepresentation,  he  must  rescind 
his  contract  or  repudiate  the  shares  within  a  reasonable  time; 
but  it  will  bo  too  late  after  proceedings  for  winding-up  have  been 
commenced,  unless  he  has  taken  some  active  steps  to  rescind 
before  the  commencement  of  the  wdnding-up  (/). 

After  a  winding-up  order  the  Court  may  summon  before  it  any 
officer  of  the  company  or  person  known  or  suspected  to  have  pro- 
perty of  the  company  in  his  possession,  or  supposed  to  bo  indebted 
to  it,  or  any  person  capable  of  giving  information  about  the  affairs 
of  the  company,  and  examine  him  concerning  the  same  (g);  and 
it  may,  on  the  report  of  the  official  receiver,  order  the  public 
examination  on  oath  of  any  director  or  officer  of  the  company, 
or  anv  person  taking  part  in  its  promotion  or  formation  (h).  In 
the  course  of  a  winding-up  the  Court  may  also,  where  any  pro- 
moter, director,  manager,  liquidator,  or  officer  of  the  company 
has  misapplied  or  retained  any  money  or  property  of  the  company, 
or  been  guilty  of  any  misfeasance  or  breach  of  trust  in  relation 
to  the  company,  compel  him  to  repay  or  restore  the  money  or 
property,  or  to  pay  compensation  (i). 

The  practical  differences  between  a  compulsory  winding-up  by 


He  Onward  Bdg.  Soc,  [1891]  1  Q.  B. 
463. 

(c)  Isaacs'  Cast-,  [1892]  2  Cli.  158: 
Re  llerciinin  Co.,  [189H  2  Cli.  403; 
ante,  p.  291. 

(d)  Bloo7ncn(h'd  v.  Ford,  [1897]  A. 
C.   156. 

(e)  Badlies  Case,  [1898]  1  Ch.  110. 
(/)  See  Lindley  on  Companies,  1068 

et  seq.;  Oakes  v.  I'tirquand,  L.  R.  2 


II.  L.  325;  per  Lindley,  L..J.,  Re 
Scottish  Petroleimi  Co.,  23  Ch.  D. 
437;  Tomlin's  Case,  [1898]  1  Ch.  104; 
Burgess's  Case,  15  Ch.  D.  507;  Whlte- 
Icy's  Case,  [1900]  1  Ch.  365;  see  notes 
to  Chandelor  v.  Lopus,  2  Sm.  L.  C. 
61. 

(g)  S.   174. 

(/i)  S.   175. 

(?■)   S.   215.     See  ante,  p.   ;]()(). 
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the  Court  and  a  voluntary  winding-up  b}^  the  shareholders  are  Chap.  XVI. 

that,  in  a  winding-up  by  the  Court,  the  liquidator  is  appointed  pulsory  and 

bv  and  is  an  officer  of  the  Court,  and  is  obliged  to  consult  and  voluntary 

.   .  .      winding -up. 

obtain  the  sanction  of  the  Court  or  judge  before  exercising  certain 

of  his  powers,  and  this  necessarily  causes  some  delay  and  often 

considerable  expense;    -syhereas,  in  a  voluntary  winding-up,  the 

liquidator    is   appointed   by   the   members    and   can    act    on   his 

own  discretion  without  going  to  the  Court,  though  he  may,  if 

he  pleases,  apply  to  the  Court  to  determine  any  question  arising 

in  the  winding-up,  or  to  exercise  powers  which  the  liquidator  does 

not  possess  (k). 

When  a  Avinding-up  order  has  been  made  no  action  or  proceed- 
ing can  be  commenced  or  proceeded  with  against  the  company 
without  the  sanction  of  the  Court  (l);  but  a  voluntary  winding-up 
has  not  that  effect,  though  the  Court  may  upon  application  stay 
any  proceedings  against  the  company  (m) . 

A  voluntary  winding-up  is  often  resorted  to  for  the  purpose  of  Voluntary 

■^  ox  ^  i   _    A  winding-up. 

dissolving  the  company  with  a  view  to  its  reconstruction  on  a 
different  basis,  or  to  amalgamate  with  another  company  (n). 

A  company  may  be  wound  up  voluntarily  under  the  following 
circumstances  (o):  — 

"(1.)  AVlieu  the  period,  if  any,  fixed  for  the  duration  of  the 
company  by  the  articles  expires,  or  the  event,  if  any,  occurs, 
on  the  occurrence  of  which  the  articles  provide  that  the  company 
is  to  be  dissolved,  and  the  company  in  general  meeting  has 
passed  a  resolution  requiring  tlie  company  to  be  wound  up 
voluntarily : 

"(2.)  If  the  company  resolves  by  si)ecial  resolution  (2?)  that 
the  company  be  wound  up  voluntarily: 

"(3.)  If  the  company  resolves  by  extraordinary  resolu- 
tion (p)  to  the  effect  that  it  cannot,  by  reason  of  its  liabilities, 
continue  its  business,  and  that  it  is  advisable  to  wind  up." 

A  voluntary  winding-up  commences  as  from  the  date  of  the 
resolution  to  wind  up  (g),  but  it  is  not  a  bar  to  the  right  of  any 
creditor  or  contributory  to  have  the  company  wound  up  by  the 
Court  it'  the  Court  is  of  opinion  that  his  rights  would  be  pre- 
judiced by  a  voluntary  winding-up  (r).      If  tlic  (Jourt  orders  the 


(k)  SeeLindley  on  Companies,  1186.  (n)  Sec  s.  192. 

(I)   S.    142.  (o)  S.  182. 

(»/»)    CiirriS   v.    Consolidated    Kent  (p)   See  r/nlr,   p.   298. 

Collieries  Corp.,  [1906]  1  K.  B.  134.  (7)  S.  18.>. 

Sec  H.  193.  (r)   S.   197. 
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company  to  bo  wound  up  by  the  Court,  it  may  provide  for  the 
adoption  oi'  all  or  any  of  ihv  proceedings  taken  in  the  course  of 
the  voluntary  winding-up  (s). 

From  the  commencement  of  the  liquidation  the  company  must 
cease  to  carry  on  its  business,  except  for  the  purpose  of  winding 
it  up(^).  The  liquidator,  or  any  contributory  or  creditor,  may 
apply  to  the  Court  to  determine  any  question  or  to  exercise  any 
power  Avhich  it  might  exercise  in  a  compulsory  winding-up  (u). 
Any  transfer  of  shares  without  the  sanction  of  the  liquidator,  or 
alteration  in  the  status  of  members,  made  after  the  commencement 
of  the  winding-up,  is  void  (x). 

When  a  resolution  has  been  passed  by  a  company  to  wind  up 
voluntarily,  the  Court  may  make  an  order  that  the  voluntary 
winding-up  shall  continue  subject  to  the  supervision  of  the 
Court  (^). 

A  supervision  order  being  an  order  to  continue  a  voluntary 
winding-up,  does  not  alter  the  period  of  the  commencement  of 
the  winding-up,  except  for  the  purpose  of  avoiding  a  fraudulent 
preference  (z)  ;  and  it  may  prescribe  the  extent  to  which  the 
winding-up  is  to  be  carried  on  without  consulting  the  judge. 
Practically,  winding-up  under  supervision  differs  from  voluntary 
winding-up  chiefly  in  the  greater  facilities  which  it  affords  for 
obtaining  the  assistance  of  the  Court  and  the  greater  control  over 
the  liquidator,  its  general  effect  being  to  continue  the  winding-up 
subject  to  such  restrictions,  if  any,  as  the  Court  may  impose  («); 
and,  subject  to  such  restrictions,  the  liquidator  may  exercise  all 
his  powers  without  the  sanction  or  intervention  of  the  Court  (6) . 

When  the  affairs  of  a  company  have  been  completely  wound 
up,  the  Court  must  make  an  order  that  the  company  be  dissolved 
from  the  date  of  the  order  (c).  The  order  must  be  reported  by 
the  liquidator  to  the  registrar  of  companies,  who  must  enter  it  in 
his  books  (d) .  At  any  time  within  two  years  of  the  date  of  thei 
dissolution,  the  Court  mav  declare  the  dissolution  to  have  been 


(«)  S.  198. 

(0  S.  184. 

(m)  S.  193. 

(a:)  S.  205. 

(y)   S.    199. 

(c)  S.  210   (2).     See  ante,  p.   308. 

(fl)  Lindley  on  Companies,  Bk.  IV., 


Ch.  2,  s.  3.  This  mode  of  winding  up 
first  appears  in  20  &  21  Vict.  e.  14, 
B.  19. 

(b)  S.    203. 

(c)  S.  172. 

(d)  S.   172   (2). 
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void    upon    the    application    of  the    liquidator  or  other    person  Chap.  XVI. 
interested  (e). 

In  the  case  of  a  voluntary  winding-up,  as  soon  as  the  affairs  of 
the  company  are  fully  wound  up,  the  liquidator,  after  presenting 
his  accounts  to  a  general  meeting,  must  make  a  return  to  the 
registrar,  who  must  register  it,  and  then,  on  the  expiration  of 
three  months,  the  company  is  dissolved,  unless  the  Court  has  hy 
order  deferred  the  date  of  dissolution  (/) . 

If  the  registrar  of  companies  has  reasonable  cause  to  believe  Defunct 
that  a  company  is  not  carrying  on  business,  or  is  not  m  operation, 
or  that  in  the  case  of  a  company  wliich  is  being  wound  up  no 
liquidator  is  acting,  or  that  its  affairs  are  fully  wound  up,  he 
may,  after  giving  certain  notices,  strike  its  name  off"  the  register. 
and,  on  publication  of  a  notice  thereof  in  the  Gazette,  the  company 
will  be  dissolved  {g) . 

Where  a  compromise  or  arrangement  is  proposed  between  a  Compromise 
company  and  its  creditoj-s  or  members,  or  any  class  of  them,  the  ^.^members^ 
Court  may  order  a  meeting  of  those  creditors  or  members  to  be 
called,  and,  if  a  majority  in  number  representing  three-fourths 
in  value  of  the  creditors  or  members,  present  in  person  or  by 
proxy,  agree  to  the  arrangement  or  compromise,  it  becomes 
binding  on  all  such  creditors  or  members  and  on  the  company, 
and,  if  the  company  is  being  wound  up,  on  the  liquidator  and 
contributories  (Ji) . 

An  unregistered  company  may  not  be  wound  up  voluntarily  or  Unregistered 
under  the  supervision  of  the  Court,  but  only  by  the  Court  {i).       company. 

Whore  the  capital  of  a  company  paid  up  or  credited  as  paid  up  County  Court, 
does  not  exceed  10,000Z.,  and  the  registered  olFice  of  the  company 
is  situate  within  the  jurisdiction  of  a  County  Court  having  juris- 
diction under  the  Act,  a  petition  to  wind  up  the  company,  or  to 
continue  the  winding-up  under  the  supervision  of  the  Court,  must 
be  presented  to  that  County  Court  {k).  In  the  case  of  a  company  stannarie*. 
solely  engaged  in  working  mines  within  the  Stannaries,  whatever 
may  be  the  amount  of  its  capital  or  the  situation  of  its  registered 
office,  the  petition  must  be  presented  to  the  Court  exercising 
Stannaries  jurisdiotion  (J). 


(g)  S.  223.  Bk.  IV.,  Ch.  1,  8.  11. 

(/)  S.  195.  (0  S.  268. 

ig)  S.  242.  (/O  S.  131. 

(A)  S.  120.  Lindley  on  Companies,  (/)  S.  131   (4). 
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Debentures  (uhI  Dchrnfurf  Stock. 

The  word  "debenture,'"  though  often  used  by  lawyers,  bears  no 
(lefinito  legal  meaning.  It  generally  signifies  a  document  under 
the  seal  o£  a  company  given  to  secure  the  repayment  of  money  (or 
money's  worth)  to  a  creditor  of  the  company.  The  debenture  may 
bo  only  a  certificate  of  indebtedness,  but  it  generally  contains  or 
imports  a  covenant  to  pay,  which  is  usually  at  the  present  day 
accomjtaniod  by  some  charge  or  security  on  the  property  of  the 
I'ompany,  so  tlial  some  debentures  are  secured  and  some  are  not 
secured  (m). 

Although  as  a  general  rule  debentures  are  issued  in  series  to 
different  persons  whose  debentures  rank  pari  passu,  there  is 
nothing  to  prevent  all  the  debentures,  or  one  debenture  for  the 
total  amount  intended  to  be  raised,  being  issued  to  one  person  (n). 

There  is  a  great  difference  between  corporations  established  by 
Boyal  Charter  and  companies  incorporated  by  or  under  the  general 
provisions  of  an  Act  of  Parliament.  A  corporation  of  the  former 
class  has  power  to  deal  with  its  property  and  to  bind  itself  by 
contract  in  the  same  manner  as  if  it  was  an  ordinary  person, 
unless  indeed  the  charter  restricts  it  from  so  doing.  On  the  other 
hand,  where  a  corporation  is  created  by  statute,  the  statute  must 
be  looked  at  to  see  what  the  corporation  is  intended  to  do,  and 
therefore  to  see  what  are  the  limits  of  its  powers  (a). 

It  follows  that,  where  a  company  is  incorporated  by  a  special 
Act,  or  under  the  provisions  of  a  general  Act,  that  Act  must  be 
looked  at;  thus,  where  it  is  incorporated  under  the  Companies 
Acts,  its  memorandum  and  articles  of  association  must  be  looked 
at  for  the  purpose  of  seeing  whether  its  power  to  borrow  money  on 
debentures  is  limited.  But,  in  the  absence  of  restriction,  "  a  com- 
pany limited  by  shares  may  borrow  as  much  money  as  it  can  get. 
A  company  under  the  Companies  Clauses  Acts  has  only  limited 
powers  of  borrowing"  (p). 

Where  debentures  are  improperly  issued,  there  are  two  possible 


(w)  Edmonds  v.  Blaina  Co.,  36  Ch. 
D.  215;  Lcvij  v.  Abcrcorris  Co.,  37 
id.  260;  British  India  Co.  v.  Inland 
Revenue  Commrs.,  7  Q.  B.  D.  165. 

(«)  Levy  V.  Abercorris  Co.,  supra. 

(o)  Wcnlock  V.  River  Dee  Co.,  36 
Ch.  D.  685,  n.;  Ashbnry  Co.  v.  Riche, 


L.  R.  7  H.  L.  653.  And  see  the  note 
on  the  limits  of  corporate  powers  in 
Pollock  on  Contract,  735,  note  D. 

(p)  Per  Ld.  Macnaghten,  Ooregum 
Co.  V.  Roper,  [1892]  A.  C.  147;  Gene- 
ral Auction  Co.  v.  Smith,  [1891]  3 
Ch.  432. 
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cases,  first,  where  the  issue  was  within  the  powers  of  the  company,  Chap.  XVI. 
though  it  was  irregular  in  the  particular  circumstances;  in  which 
case  the  debentures  are  invalid  in  the  hands  of  a  person  knowing 
of  the  irregularity (g)  and  also  in  the  hands  of  his  assigns,  unless 
they  are  negotiable,  or  create  a  legal  charge,  or  the  company  is 
estopped  from  disputing  their  validity  as  against  a  bond  fide  pur- 
chaser for  value  without  notice  of  the  irregularity.     On  the  other  —issued 
hand,  if  the  debentures  are  ultra  vires,  which  may  happen  either  '*^^''"  *'"■'*• 
because  all  borrowing  is  prohibited  or  because  there  is  a  limit  to 
the  amount  which  may  be  borrowed  and  that  amount  has  already 
been  raised,  they  are  invalid  even  in  the  hands  of  bond  fide  holders 
for  value,  except  so  far  as  the  money  which  they  represent  has  been 
applied  for  the  lawful  purposes  of  the  company  (r). 

Before  the  Companies  Act,  1907  (s),  a  company  which  paid  off  Re-issue  of 
,,  ,,  .  ,  ...  Ill       debentures, 

its  own  debentures  could  not  re-issue  them,  that  is,  it  could  only 

issue  them  as  new  debentures  (i).  Now,  by  the  Act  of  1908, 
where  a  company  has  redeemed  any  debentures  previously  issued, 
it  may,  unless  the  articles  or  conditions  expressly  otherwise  pro- 
vide, keep  them  alive  for  the  purposes  of  re-issue,  and  the  person 
entitled  to  a  debenture  which  has  been  re-issued  has  the  same 
rights  and  priorities  as  if  it  had  not  previously  been  issued  (u) . 

A  company  limited  by  shares  can   create  a  charge  upon  its  Chargeou 
uncalled  capital,  unless  prohibited  by  the  memorandum  or  articles  capital, 
of  association  (x),  or  unless  the  case  is  within  ss.  58  and  59  of 
the  Companies  Act,  1908  (y).    A  charge  upon  "  future  property  " 
is  not  a  charge  upon  uncalled  capital  (z) . 

It  should  also  be  observed  that,  even  if  the  company  has  power  Power  of 
to  borrow,  its  liability  for  the  money  borrowed  in  its  name  by  the  bonw  ** 
directors  depends  upon  whether  the  directors  had  authority,  express 
or  implied,  to  borrow  the  money,  or  in  cases  where  the}"  had  no 

(q)    Hotoard  v.    Patent   Ivory   Co.,  (t)  He  Tasker  ^  Sons,  [1905]  2  Ch. 

38    Ch.    D.    156;     Bavies    v.    Bolton,  587 ;  lie  Perth  Llcctric  T>-a7ns,  [1906] 

[1894]   3  Ch.   678;    Jle  Payne  #  Co.,  2  Ch.  216. 

[1904]  2  Ch.  608.  («<)     S.     104.       Re    Nciv      London 

(r)  Lindley  on  Companies,  Bk.  II.,  Omnibus   Co.,  [1908]   1  Ch.  621. 

Ch.  5,  s.  2.    AthencBum  Co.  v.  Pooley,  (.r)  Re  Pyle  Works,  44  Ch.  D.  534; 

1  Giff.  102;  3  De  G.  &  J.  294;   Wen-  Newlo7i     v.      Jnylo-Aiisiralian      Co., 

lock  V.  River  Dee  Co.,  10  App.  Cas.  [1895]  A.  C.  244. 

354;    Landowners'    Inclosiire    Co.    v.  (y)  Re  Mayjair  Co.,  [1898]  2  Ch. 

Ashford,  16  Ch.  D.  434.  28.     Ante,  p.   305. 

(«)  7  Edw.  7,  c.  50,  s.  15;   repealed  (c)  Re  Streatham  Co.,  [1897  |  1  Cli. 

by   and    re-enacted   in   s.    104   of   the  15;  Re  Russian  Spratts  Co.,  [1898]  2 

Companies   Act,    1908.  Ch.  149. 
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Chap.  XVI.  siicli  authority,  u})oii  whether  the  company  has  ratilicd  the  trans- 
action (a).  In  the  absence  of  express  provision  as  to  borrowing, 
the  directors  of  trading  companies  have,  but  the  directors  of  other 
companies  have  not,  an  implied  power  to  borrow  money  for  the 
purposes  oi."  the  company  (b). 

Debentures  issued  by  companies  are  sometimes  secured  by  a 
legal  mortgage  of  a  specific  part  of  the  property  of  the  company, 
usually  effected  by  means  of  a  trust  deed;  sometimes  they  are 
merely  charged  on  the  property  of  the  company  for  the  time  being, 
or  on  the  "  undertaking,"  so  as  to  constitute  a  floating  equitable 
security,  but  not  so  as  to  prevent  the  company  from  dealing  with 
its  property  in  the  ordinary  course  of  business  (c) .  If  any  of  the 
property  covered  by  such  debentures  consists  of  land,  a  contract 
for  the  sale  of  such  debentures  is  a  contract  for  the  sale  of  an 
interest  in  land  within  s .  4  of  the  Statute  of  Frauds  (d) . 

It  follows  that  where  a  company,  after  issuing  debentures  which 
create  a  "floating  charge"  only,  makes  a  legal  mortgage  of  a 
specific  part  of  its  property,  at  any  time  before  the  debenture 
holders  have  taken  steps  to  enforce  their  security  (e),  such  mort- 
gage has  priority  over  the  debentures  (/) . 

Sometimes  the  debentures  provide  that  the  company  shall  not 
create  any  mortgage  or  charge  to  take  priority  of  the  debentures ; 
in  such  case,  if  they  are  secured  by  a  mere  equitable  charge,  a 
person  taking  a  legal  mortgage  without  notice  of  the  debenture 
charge  w^ould  take  priority  over  it  (g).  Such  a  restrictive  condi- 
tion will  not  apply  to  prevent  a  solicitor  acquiring  a  lien,  though 
lie  has  notice  of  the  restriction  (/«•) . 


Priority  of 
legal  mort- 
gages : 


(a)  Irvine  v.  Union  Bank  of  Aus- 
tralia, 2  App.  Cas.  374. 

(6)  Ex  -p.  Pitman,  12  Ch.  U.  707; 
Maclae  v.  Sutherland,  3  E.  &  B.  1; 
(reneral  Auction  Co.  v.  Smith,  [1891] 
3  Ch.  432,  where  the  cases  are 
discussed. 

(c)  Willmott  V.  London  Celluloid 
Co.,  34  Ch.  D.  147.  See  Re  Florence 
Co.,  10  Ch.  D.  530;  Br  union  v. 
Electrical  Corp.,  [1892]  1  Ch.  434; 
Re  Yorkshire  Assoc,  [1903]  2  Ch. 
284;  Nelson  v.  Faber,  [1903]  2  K. 
B.  367;  Cox  Moore  v.  Peruvian  Corp., 


[1908]    1    Ch.    604;     Evans    v.    Rival 
Quarries,  [1910]  2  K.  B.  979. 

(d)  Driver  v.  Broad,  [1893]  1  Q. 
B.  744. 

(c)  Governments  Stock  Co.  v. 
Manila  R.   Co.,   [1897]   A.   C.   81. 

(/)  Wheatley  v.  Silksione  Co.,  29 
Ch.  D.  715;  English  i)'-  Scottish  Co. 
V.  Brunton,  [1892]  2  Q.  B.  700;  Cox 
Moore  v.  Peruvian  Corp.,  sup. 

(g)  EnglisJt,  ^  Scottish  Co.  v. 
Brunton,  sup. 

(A)  Brunton  v.  Electrical  Cor})., 
sup. 
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A    distress    for    rent    will    take    priority    over    such,    floating  Chap.  XVI. 
charges  (^);   but  an  execution  (/c),  or  a  garnishee  order  (^),  even  —of  distress, 
though  made  absolute  (m),  will  not  take  priority  except  so  far  judgment, 
as  the  goods  have  been  sold  or  the  money  paid  before  the  deben- 
ture-holders have  done  some  act,  or  some  event  has  occurred,  which 
causes  their  security  to  become  a  fixed  security  {n).    Certain  debts  —of  statutory 
are  entitled  to  priority  over  claims  in  respect  of  such  floa,ting  ^ebts^*^"  ^* 
charges  (a) . 

A  debenture  which  constitutes  only  a  floating  security  does  not  Realization  of 
specifically  affect  any  particular  assets  until  some  event  occurs  or  ^'"'  ^'^c""*y- 
some  act  is  done  by  the  mortgagee  which  causes  the  charge  to 
crystallize  into  a  fixed  security  (p).  On  the  appointment  of  a 
receiver  (q)  on  behalf  of  the  debenture-holders,  or  on  the  com- 
mencement of  the  winding-up  of  the  company,  the  security  of 
the  debenture-holders  ceases  to  be  a  mere  floating  charge,  and 
becomes  a  specific  charge  on  the  property  of  the  company  then 
existing  (r);  or  it  may  be  expressly  made  to  attach  as  a  specific 
charge  in  case  of  default  in  payment  of  interest  or  of  principal  (s), 
in  which  case  the  debenture-holders  must  nevertheless  take  steps 
to  enforce  their  security  in  order  to  make  it  attach  as  a  specific 
charge  (^).  The  debenture-holders  may  lose  their  priority  by 
negligence  (m).  The  occurrence  of  a  winding-up  makes  the  de- 
bentures immediately  payable,  though  the  specified  time  of  pay- 
ment has  not  arrived,  so  that  the  debenture-holders  can  at  once 
enf orc3  their  security  (x) . 

Floating  charges,  however,  cj-eated  within  three  months  of  the 
commencement  of  a  winding-up  are,  unless  it  is  proved  that  the 
company  was  solvent  immediately  after  the  creation  of  the  charge. 


(t)    He   Roundwood    Co.,    [1897]    1  2  K.  B.  979. 

Ch.    373.  il)  lie  London  Pressed  Hinge  Co., 

(k)      Taunton       v.       Warwickshire,  [1905]  1  Ch.  576. 

Sheriff  of,  [1895]  2  Ch.  319.  (r)  Ex  p.  Bradshaw,  15  Ch.  D.  465; 

(l)    Norton   v.    Yates,    [1906]    1    K.  English   CMnnel  Co.   v.   Itolt,  17   Ch. 

B.  112.  D.  715. 

(m)   Cairney  v.  Back,   [1906]  2  K.  (s)   Re  JLornc,  29  Ch.   D.   736;   sec 

B.  746.  Hubbuck  V.  Helms,  35  W.  R.  574. 

(n)  Robson  v.  Smith,  [1895]   2  Ch.  (t)      Governments      Stock      Co.     v. 

118;  Robinsonx.  Burnell'sCo.,\\Wi\  Manila  R.   Co.,  [1897]  A.  C.  81;   sec 

2  K.  B.  624;  Evans  v.  Rival  Quarries,  Evans   v.   Rival    Quarries,   siqi. 

infra.  C«)    Re   Castell,   [1898]    1    ('li.    315. 

Co)   Companies   Act,    1908,   ss.    107,  {x)  Hodson  v.  Tea  Co.,  M  Cli.   1). 

209.     Ante,  j).   308.  859;   Wallace  v.  Universal  Co.,  [1894] 

(p)  Evans  v.  Rival  Quarries,  [1910]  2  Ch.   517. 
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Chap.  XVI.  invalid,  except  to  the  amount  of  any  cash  paid  at  the  time  of  or 
subsequently  to  the  creation  of,  and  in  consideration  for,  the 
charge  (7/).  Debenture-holders  may,  if  the  property  charged  is 
in  danger,  obtain  the  appointment  of  a  receiver  by  the  Court 
before  any  default  has  been  made  in  payment  (z) .  If  the  deben- 
tures, or  the  trust  deed,  gives  such  power,  they  may  themselves 
appoint  a  receiver  of  the  property  charged  (a) .  After  default 
in  payment,  they  may  bring  an  action  to  enforce  their  security 
and  obtain  payment,  and  get  a  receiver  appointed  in  such 
action  (Z;);  or  they  may  foreclose  (c) ;  or  they  may  petition  to 
have  the  company  wound  up  (d) ;  or  a[)ply  to  enforce  their  security 
in  an  existing  winding-up  (e). 

There  is,  however,  no  power  to  give  effect  to  the  security  by  a 
sale,  or  to  appoint  a  manager  of  the  undertaking,  where  it  is  of  a 
public  nature,  as  a  railway  or  gas  or  waterworks  company;  in  such 
cases  the  debenture-holders  can  only  obtain  the  proiits  or  fruits  of 
the  company's  business  by  means  of  a  receiver  (/). 

Where  a  company,  constituted  by  a  special  Act  incorporating 
the  Companies  Clauses  Consolidation  Act,  1845  (g),  is  authorized 
by  the  special  Act  to  borrow  money  on  mortgage  or  bond  (which 
arc  commonly  comprehended  under  the  term  debenture),  it  may 
exercise  the  power  from  time  to  time  with  the  authority  of  a 
general  meeting  to  the  extent  authorized  by  the  special  Act  (h) . 
The  mortgages  may  comprise  "the  undertaking"  (i)  and  future 


Companies 
under  Com- 
panies Clause 
Act,  1845. 


Mortgage 
of  "  under 


(y)  Companies  Act,  1908,  s.  212. 
lie  Colmyibian  Co.,  [1910]  2  Ch.  120; 
Re  Orleans  Motor  Co.,  [1911]  2  Ch. 
^1. 

(z)  McMahon  v.  J\'.  Kent  Iron  Co., 
[1891]  2  Ch.  181;  lie  Victoria  Co., 
[1897]  1  Ch.  158;  Re  London  Pressed 
Hinge   Co.,  sup. 

(«)  Re  Pomid,  42  Ch.  D.  402;  Re 
Stubbs,  [1891]  1  Ch.  475.  See  Gosling 
V.  GasJcell,  [1897]  A.  C.  575. 

(6)  Willmoit  v.  Celluloid  Co.,  52 
L.  T.  642;  see  British  Linen  Co.  v. 
S.  American  Co.,   [1894]   1   Ch.    108. 

(c)  Sadler  v.  Worleij,  [1894]  2  Ch. 
170;  Re  Continental  Co.,  [1897]  1  Ch. 
511. 

{d)  Re  Portsmouth  Tram.  Co., 
[1892]  2  Ch.  362. 

(e)  Ex  p.  Bradslmw,  15  Ch.  D.  465. 


(/)  Gardner  v.  L.  C.  ^  L).  R.  Co., 
2  Ch.  201;  Blaker  v.  Herts  Water- 
ivorlcs  Co.,  41  Ch.  D.  399;  per  James, 
L.J.,  in  Attree  v.  Rawe,  9  Ch.  D. 
347.  See  Central  Ontario  Rly.  v. 
Trusts  Co.,  [1905]  A.  C.  576. 

(^)  8  &  9  Vict.  c.  16. 

Qi)  Ss.  38,  39,  40.  Mortgages  or 
bonds  issued  without  the  authority  of 
a  general  meeting  are  valid  in  the 
hands  of  a  purchaser  for  value  without 
notice;  Re  Romford  Canal  Co.,  24  Ch. 
D.  85;  Fountaine  v.  Carmarthen  R. 
Co.,  5  Eq.  316. 

(?)  As  to  the  meaning  of  "  under- 
taking," sea  8  &  9  Vict.  c.  16,  s.  2; 
Gardner  v.  L.  C.  ^-  B.  R.  Co.,  2  Ch. 
201.  It  appears  to  mean  the  going 
concern  created  by  the  special  Act. 
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calls  on  the  shareliolders  (/r) .     The  mortgagees  and  bond  holders  Chap.  XVI. 
respectively  have  no  preference  one  above  another  by  reason  of  taking,"  or 
priority  of  date  (l).  calls."" 

xi.  register  of  the  bonds  and  mortgages  is  kept,  and  may  be  Registratiuu. 
inspected  by  any  shareholder  or  mortgagee  or  bond  creditor,  or  by 
any  person  interested  in  a  bond  or  mortgage  (m). 

Transfers  of  bonds  or  mortgages  must  be  made  by  deed  in  the  Transfers, 
statutor}  form,  which  requires  registration  to  complete  the  title  of 
the  transferee  (>z).  A  transfer  "in  blank"  is  not  a  transfer  by 
deed  until  the  blank  has  been  filled  up  and  the  instrument  re- 
delivered by  the  transferor  (o);  and,  therefore,  the  registration 
of  such  a  transfer  which  has  not  been  re-delivered  is  ineffectual (o). 
The  Act  requires  that  the  deed  shall  be  stamped  and  state  the  true 
consideration  (p) ;  it  is  doubtful  whether  non-compliance  Avith 
this  provision  will  render  the  transfer  invalid  (g). 

Interest  on  the  bonds  and  mortgages  is  payable  in  preference 
to  any  dividends  payable  to  the  shareholders  (r) .  If  a  period  is 
fixed  by  the  mortgage  deed  or  bond  for  repayment  of  the  prin- 
cipal, upon  the  expiration  of  that  period  the  principal  becomes 
payable  on  demand;  if  no  time  is  fixed,  the  mortgagee  or  bond- 
holder can,  after  twelve  months  from  the  date  of  the  mortgage  or 
bond,  demand  payment  of  the  principal  and  arrears  of  interest  on 
giving  six  months'  notice,  and  in  the  like  case  the  company  may 
at  any  time  pay  off  the  money  borrowed  on  giving  six  months' 
notice  (s). 

Where   the  special  Act  empowers  the   mortgagees   to  enforce  Remedies  of 
payment  of  arrears  of  interest,  or  of  principal  and  interest,  by  the  "^°^  S^S^^' 
appointment  of  a  receiver,  two  justices  may,  upon  the  mortgagees' 
application,  appoint  a  receiver  of  the  tolls  or  sums  liable  to  the  receiver; 
payment  of  the  interest,  or  principal  and  interest  (^). 

A  bondholder  of  the  company  can  enforce  his  security  only  by  of  bond- 
action:  and  on  obtaining  judgment  he  is  in  the  same  position  as  '^"^'^®^' 


(7c)   8   k   9   Viot.   c.    10,  ss.   38,    13,  (p)    S.    40. 

ante,  p.   317.  (q)    I'otoell    v.    London,    cfc.    Banl-. 

(J.)    Ss.    42,    44.      See    Landowners'  sicp. 
Co.  V.  Askford,  16  Ch.  D.  411.  (r)  S.  48. 

(m)  S.  45.     Sec  as  to  enforcing  the  (s)  Ss.  50,  51. 

right  of  insper;tion,  Mutter  v.  Eastern  (t)    lb.   ss.    53,   54.      See   Fripp   v. 

and  Midlands  R.   Co.,  38  Ch.   D.  92.  Chard  It.  Co.,  11  Hare,  241,  as  to  the 

(w)  .Ss.  46, 47.  jurisdiction    of      tlio     Court     also     to 

(o)  Prnvell  V.  London  ^-  Provincial  appoint  a  receiver. 
Bank,  [1893  |  1  Ch.  610;  2  id.  555. 

G.P.I'.  21 
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any  other  judgment  creditor  oi'  the  conipan}-,  i.e.,  he  can  obtain 
a  receiver  (ii),  and  can  issue  ex'Ocution  against  all  its  property,  but 
not  so  us  to  prevent  the  carrying  on  of  the  undertaking  of  tho 
company;  and,  in  the  case  of  railway  companies,  a  manager  may 
be  appointed,  but  the  rolling  stock  and  plant  are  protected  by 
statute  (x) .  All  hough  tho  surplus  lands  of  a  railway  company  may 
be  ordered  to  be  sold  on  the  application  of  an  execution  creditor, 
the  lands  actually  used  for  the  purposes  of  the  railway  cannot  be 
sold  (y) . 

Where  a.  company,  incorporated  for  the  purpose  of  carrying  on 
any  undertaking,  is  authorized  by  special  Act  incorporating 
Part  III.  of  the  Companies  Clauses  Act,  1863  (z),  to  issue  de- 
benture stock,  it  may,  wdth  the  sanction  of  a  special  meeting,  raise 
any  part  of  the  money,  authorized  to  be  raised  by  mortgage  or 
bond,  by  the  issue  of  debenture  stock  instead  of  mortgages  and 
bonds.  By  the  Eailway  Companies  Act,  1867,  this  power  is 
extended  to  railway  companies  (a),  and,  by  the  Companies  Clauses 
Act,  1869  (b),  to  companies  which  by  Act  of  Parliament  have 
power  to  borrow  on  mortgages  or  bonds,  but  not  power  to  issue 
debenture  stock. 

Debenture  stock,  with  the  interest  thereon,  is  a  charge  on  the 
undertaking  of  the  company  prior  to  all  shares  or  stock  of  the 
company,  and  the  interest  on  it  has  priority  over  all  dividends  or 
interest  on  any  shares  or  stock,  and  ranks  next  to  the  interest  on 
mortgages  or  bonds  which  have  been  legally  granted  before  the 
issue  of  the  debenture  stock  (c)  ;  but  the  holders  of  debenture 
stock  are  not  entitled  to  any  priority  inter  se  as  regards  debenture 
stock  issued  under  the  same  special  Act  (d) .  Payment  of  tho 
interest  may  be  enforced  by  the  appointment  of  a  receiver,  or  by 
action  (d).     Holders  of  debenture  stock  have  no  right  to  vote  as 


(m)  As  to  e.xecution  by  the  appoint- 
ment of  a  receiver,  sec  M.  L.  R.  P., 
p.   375,  and  post,  p.   335. 

(a;)  30  &  31  Vict.  c.  127,  s.  4,  made 
perpetual  by  38  &  39  Vict.  c.  31.  See 
Ee  Mersey  R.  Co.,  37  Ch.  D.  610; 
Re  Eastern  and  Midlands  R.  Co.,  45 
Ch.  D.  367.  As  to  the  meaning  of 
"  railway  "  companj',  see  Re  E.  <f  W . 
Ind.  Bocks  Co.,  38  Ch.  D.  576;  G.  N. 
R.  Co.  V.  Tahoitrdin,  13  Q.  B.  D.  320. 

(y)  Gardner  v.  L.  C.  #  D.  R.  Co., 


2  Ch.  201,  385;  Re  Bishops  JFaltham 
R.  Co.,  2  Ch.  382;  Re  Hull  #  Horn- 
s-ea  R.  Co.,  2  Eq.  262. 

(c)    26    k   27    Vict.    c.    IIS.    ss.    22 
et   seq. 

(a)  30  k  31  Vict.  c.  127,  .s.  24;   Re 
Mersey  R.  Co.,  [1895]  2  Ch.  287. 

(b)  32  ct  33  Vict.  c.  48,  s.  3. 

(c)  Act  of  1863,  ss.  23—27. 

{d)  S.  24;  Re  Mersey  R.  Co.,  [1895] 
2  Ch.  287. 
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such  jit  meetings  of  the  company,  and  cannot  require  repayment  Chap.  XVI. 
of  the  principal  money  paid  up  in  respect  of  it  (e). 

Debenture  stock,  therefore,  confers  a  right  to  a  perpetual 
annuity  payable  out  of  the  undertaking  of  the  company,  and  the 
holdei-  differs  from  a  debenture-holder  in  that  he  has  no  right  to 
the  repayment  of  his  capital,  though  he  has  a  charge  for  his 
interest  (/).  He  is  a  creditor  and  not  a  member  of  the  company, 
and  receives  only  a  fixed  rate  of  interest  whatever  the  net  profits 
of  the  company  {g) . 

A  company  registered  under  the  Companies  Act,  1908,  may  Under 
issue  debenture  stock  if  empowered  by  its  memorandum  of  associa-  Act^Tgos!* 
tion  to  do  so(^);  and  perhaps  under  a  general  borrowing  power  ('i'). 
But  debenture  stock  of  such  companies  differs  from  debenture 
stock  issued  under  the  Companies  Clauses  Act,  1863,  in  that  the 
principal  as  well  as  the  interest  is  usually  charged  on  the 
company's  property,  and  the  company  is  bound  to  repay  the 
principal  (J,). 

Debentures  may  be  issued  at  a  discount  in  the  absence  of  pro-  Issue  at 
vision  to  the  contrary  (fc) .  discount. 

Debentures  issued  by  "any  mortgage,  loan,  or  other  company  Bills  of  Sale 
and  secured  upon  the  capital  stock  or  goods,  chattels  and  effects  ^'^''^''' 
of  such  company"  are  exempted  from  the  operation  of  the  Bills 
of  Sale  Act,  1882(/).  This  exemption  is  not  confined  to  companies 
ejusdem  generis  with  mortgage  and  loan  companies  ;  and  every 
company  authorized  to  raise  money  on  loan  or  mortgage  is  a 
company  ejusdem  generis  with  a  "mortgage  or  loan" 
company  {m). 

Debentures  of  any  incorporated  company  which  is  required  to 
keep  a  register  of  mortgages,  as,  for  instance,  companies  subject 
to  the  Companies   Clauses   Consolidation   Act,    1845  (w),  or  the 


(e)  S.  31.  Co.,  [1893]  3  Ch.  307.    See  Companies 

(/)  Attree  v.  Iluivr,  9  Ch.  D.  337;  Act,  1908,  .s.   90. 

Re  Burry  Co.,  33  W.  R.  741.  (J)  Re  Standard  Co.,  [1891]   1    Cli. 

(r/)   Re  Rodman,  [1891]  3  Ch.   133,  645,  disapproving  ,7e«/!;msoM  v.  Brand- 

138.  /cy  Co.,19  Q.  B.D.  568.    The  cxeinp- 

C/t)   Buckley  on  Companies,  225.  tion   applies    to   (rompanies    re<jistcrcd 

(i)  Palmer's  Comp.  Prec,  Part  HI.,  in    Guernsey;     Clark    v.    Balm     Co., 

p.  6  et  seq.  [1908]  1  K.  B.  667. 

(k)  Re  Anglo-JJanubian  Co.,  20  Eq.  (m)  45  &  46  Vict.  c.  43;  see  s.   17. 

339;    Re   Regent'n   Ironworks    Co.,   3  Sec  Re   Standard   Co.,    [1891]    1    Ch. 

Ch.    D.    43;    Rv  Conipar/nie   Gen&ralr,  627. 

4  Ch.  D.  470;  Webb  v.  Shropshire  R.  (w)  8  &  9  Vict.  c.  16. 

21  (2) 
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Reg-ister  of 
mortarafires. 


Registi'atiim 
of  mortgages 
and  charges. 


Chap.  XVI.  Companies  Act,  1908,  or  a  deed  of  charge  to  cover  such  deben- 
tures,  aro  not  bills  of  sale  within  the  scope  of  the  Bills  of  Sale 
Act,  1878  (o),  for  they  are  not  secret  documents,  or  documents 
of  the  class  by  which  frauds  were  perpetrated  upon  creditors  by 
means  of  secret  bills  of  sale  (p) . 

Limited  companies  are  required  to  keep  a  register  of  mortgages 
and  charges  specifically  affecting  their  property  {q),  and  to  allow 
any  person  to  inspect  it  (r)  and  take  copies  (s) . 

Every  mortgage  or  charge  created  (t)  by  a  registered  company 
must  be  registered  with  the  registrar  of  companies  {u),  if  it  is— 
(1)  for  the  purpose  of  securing  any  issue  of  debentures,  or  (2)  on 
uncalled  capital,  or  (3)  created  or  evidenced  by  an  instrument 
which,  if  executed  by  an  individual,  would  require  registration 
as  a  bill  of  sale  {x),  or  (4)  on  any  land,  wherever  situate  (y),  or 
any  interest  (z)  therein,  or  (5)  on  any  book  debts  of  the  company, 
or  (6)  a  floating  charge  on  the  undertaking  or  property  (a).  Unless 
registered  within  twenty-one  days  after  its  creation — is  void  against 
the  liquidator  or  creditors  of  the  company  so  far  as  any  security 
upon  its  property  or  undertaking  is  thereby  conferred,  but  without 
prejudice  to  any  obligation  to  repay  the  money  thereby  secured (6). 
The  registrar  must  give  a  certificate  of  registration,  which  is 
conclusive  evidence  of  due  registration  (c) ;  and  a  copy  of  the 
certificate  must  be  endorsed  by  the  company  upon  every  debenture 
secured  by  the  registered  mortgage  or  charge  (d) .  The  register 
may  be  inspected  by  any  person  (e);  and  the  company  must  keep 
at  its  office  a  copy  of  every  instrument  creating  a  mortgage  or 
charge  (/).  The  time  for  registration  may  be  extended,  and 
mistakes  or  omissions  may  be  rectified  by  order  of  a  judge  (g). 


(o)  41  &  42  Vict.  c.  31.  See  Be 
Standard  Co.,  sup.;  Richards  v,  Kid- 
derminster Overseers,  [1896]  2  Ch. 
212. 

(p)    Ante,   p.    112. 

(^q)   Companies   Act,   1908,   s.    100. 

(r)   S.    101. 

(s)  Nelson  V.  Anglo -American  Co., 
[1897J  1  Ch.  130. 

(^)  Bristol  United  Breweries  v. 
Abbot,  [1908]  1  Ch.  279;  Me  Colum- 
bian Co.,  [1910]  2  Ch.  120. 

(m)  S.  93. 

Ix)  Ante,  Ch.  VII. 

(y)  See  s.  93,  sub-s.  1  (i). 


(z)  See  s.  93,  sub-s.  1  (iv). 

(ff)  See  lllingworth  v.  Hoiddsworlh, 
[1904]   A.   C.    355. 

{b)  S.  93. 

(c)  S.  93  (5).  Re  Yolland,  #c., 
[1908]  1  Ch.  152. 

id)  S.  93  (6). 

(e)  S.  93  (8. 

(/)  S.  93  (9). 

(jir)  S.  96.  Re  Johnson  #  Co., 
[1902]  2  Ch.  101;  Re  Anglo-Oriental 
Co.,  [1903]  1  Ch.  914;  Re  Cardiff 
Workmen's  Cottage  Co.,  [1906]  2  Ch. 
627;    Re  Ehrmann,  id.  697. 
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Debentures  may  be  made  irredeemable,  or  redeemable  only  on  Chap.  XVI. 
the  happening  of  a  contingency,  however  remote,  or  on  the  ex-  perpetual 
piration  of  a  period,  however  long  (h) .  debentures. 

A  contract  with  a  company  to  take  up  and  pay  for  any  of  its  Enforcement 
debentures  ma.j  now  be  enforced  by  an  order  for  specific  per-  subscribTfo° 

f  Ormance  (i) .  debentures. 

The  Local  Loans  Act,  1875  (k),  contains  provisions  as  to  the  Local  Loans 
raising  of  loans  by  local  authorities  on  the  security  of  debentures,     ^  '     '  ' 
debenture    stock,    or    annuity    certificates.      The   Act    does   not 
confer  any  fresh  powers  of  borrowing,  but  presupposes  that  the 
local  authority  has  aliunde  power  to  borrow  in  one  or  all  of  these 
forms. 


(A)  S.  103.     See  Southern  Brazilian       Territories  v.    Wallington,   [1898]   A. 
Rly.  Co.,  [1905]  2  Ch.  78.  C.  309;  ante,  p.  162. 

(i)    S.     105.      See     South     African  (Jc)  38  &  39  Vict.  c.  83. 
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CHAPTER  XVII. 


Chap.  XVII. 


Judgnieut 
creditor  not 
a  purchaser. 


Execution 
with  leave. 


EXECUTIONS. 

Wi:  proceed  to  discuss  the  methods  of  enforcing  a  judgment 
debt  against  the  personal  estate  (a)  of  the  debtor  by  execution  (h). 

It  is  a  general  principle,  with  regard  to  both  real  and  personal 
propertj^  that  a  judgment  creditor  is  not  a  purchaser,  that  he 
stands  in  the  shoes  of  the  judgment  debtor,  and  can  obtain  by 
execution  only  such  property  as  belongs  to  the  debtor  both  at  law 
and  in  equity  (c)  ;  he  must  take  subject  to  all  prior  interests 
created  by  the  debtor  for  value,  whether  legal  or  equitable  (d). 

Generally  execution  can  be  levied  without  leave,  but  in  certain 
cases  leave  must  be  obtained,  the  most  important  instances  being 
where  six  years  have  elapsed  since  the  judgment  or  order,  or  any 
change  has  taken  place,  by  death  (0)  or  otherwise,  in  the  parties 
entitled  or  liable  to  execution,  or  a  husband  is  entitled  or  liable  to 
execution  on  a  judgment  for  or  against  a  wife,  or  upon  a  judgment 
of  assets  in  futnro,  or  a  party  is  entitled  to  execution  against  any 
of  the  shareholders  of  a  company  on  a  judgment  against  such 
company  or  a  public  officer  or  other  person  representing  the 
company  (/) . 


(c)  As  to  methods  ot  enforcing  a 
judgment  against  the  land,  including 
chattels  real,  of  the  debtor,  see  M.  L. 
R.  P.  372  et  seq. 

(b)  "  Execution  signifieth  in  law  the 
obtaining  of  an  actual  possession  of 
anything  acquired  by  judgment  of 
law,  or  by  a  fine  executory  levied, 
whether  it  be  by  the  sheriff  or  by 
entry  of  the  party;  "  Co.  Litt.  154a. 
"  An  action  is  said  in  its  proper  sense 
to  continue  until  judgment  be  given, 
and  after  judgment  doth  process  of 
execution  begin  " ;  Co.  Litt.  289a.  See 
as  to  executions  generally,  R.  S.  C, 
Ord.  XLII. ;  Anderson  on  Executions. 


(c)  Jennings  v.  Mather,  [1902]  1 
K.  B.  1. 

{d)  See  Whitworth  v.  Gaugain,  1 
Ph.  728,  Cr.  &  Ph.  325,  and  other 
cases,  explained  in  Elph.  &  CI. 
Searches,  10;  Dolphin  v.  Aylward,  L. 
R.  4  H.  L.  500,  per  Ld.  Hatherlcy, 
C;  Davey  v.  Williamson,  [1898]  2  Q. 
B.  194;  Simultaneous,  ^c.  Syndicate  v. 
Foweraker,  [1901]  1  K.  B.  771;  Buck 
V.  Tower  Co.,  [1901]  2  K.  B.  314. 

(e)  See  Steivart  v.  Rhodes,  [1900]  1 
Ch.  386;  Re  Clements,  [1901]  1  K.  B. 
260. 

(/)  See  ante,  pp.  284,  292,  307,  and 
E.  S.  C,  Ord.  XLII.  r.  23. 


EXECUTIONS.  '^'-^^ 

When  a  company  is  being  wound  up  execution  against  the  Chap.  XVII. 
compan}-  cannot  be  issued  or  proceeded  with  without  leave  (^). 
In  the  case  of  the  bankruptcy  of  a  judgment  creditor,  the  rights 
of  a  judgment  creditor  to  issue  execution,  or  to  retain  the  proceeds 
of  an  execution  already  levied,  are  affected  by  the  Bankruptcy 
Acts,  1883  and  1890  (/^). 

Execution  may  be  effected  by  means  of  a  writ  or  order  addressed 
to  the  sheriff  or  other  public  officer,  or  by  the  Court  making  an 
order  supplemental  to  the  judgment,  or  giving  special  directions  to 
some  private  person  for  the  purpose  of  enforcing  the  judgment. 


Fieri  Facias. 

A  writ  (i)  of  fieri  facias  (commonly  called  fi.  fa.)  is  a  writ  What  can  be 
given  to  a  judgment  (h)  creditor  by  the  common  law.  It  is  a  writ  a_fi.fa. 
addressed  by  the  Crown  to  the  sheriff  (Z),  by  virtue  of  which  he 
seizes  the  goods  and  chattels  of  the  debtor  and  sells  them,  and  (in 
practice)  applies  the  proceeds  in  payment  to  the  judgment  creditor 
of  the  amount  due  to  him  instead  of  paying  it  into  Court  as 
directed  by  the  writ.  At  common  law  the  sheriff  could  seize  under 
Si  fi.  fa.  all  the  debtor's  corporeal  personal  property  (m)  which  can 
be  sold  (n),  except  wearing  apparel  actually  in  use  and  (perhaps) 
goods  in  the  personal  possession  of  the  debtor  (a) .  But  it  is 
provided  by  statute  (p)  that  "  the  wearing  apparel  and  bedding 
of  anv  judgment  debtor  or  his  family  and  the  tools  and  imple- 
ments of  his  trade,''  not  exceeding  in  the  wliole  the  value  of  51., 
shall  not  be  liable  to  seizure. 

The  common  law  rule  as  to  things  liable  to  seizure  has  been 

(ff)  Companies  Act,  1908   (8  Edw.  by  a  fi.  fa.,  R.  S.  C,  Ord.  XLII.  rr. 

7,  c.  69),  ss.  140,  142,  211.  17,24. 

(A)  46  &  47  Vict.  c.  52,  ss.   9,  10,  (I)  In  the  County  Court  a  warrant 

45,  46,  as  amended  by  53  &  54  Vict.  of  execution  in  the  nature  of  a  fi.  fa. 

c.   71,  s.   11.     Sec   Woolford  v.  Levy,  is  addressed  to  the  high  bailiff  of  the 

[1892]   1  Q.  B.  772;   Burns-Burns  v.  Court,  and  in  any  other  inferior  Court 

Brown,  [1895]  1  Q.  B.  324;   Ilasluck  a  warrant  of  tlic  like  nature  is  i.ssued 

V.   Clark,  [1899]    1   Q.'  B.  699.     Post,  to  one  of  the  bailiffs  of  the  Court. 

p.    360.  ('«)  Including  leaseholds  for  years; 

(i)   As  to  the   meaning  of   "  writ,"  Elph.  &  CI.  Searches,  68. 

see  M.   L.  E.   P.   372.  See  the  forms  (n)  Lcgg  v.  Evam,  6  M.  &  W.  36. 

of  fi.  fa.  in  R.  S.  C,  Appx.  II.  (o)  Hunbolf  v.  Alford,  3  M.  &  W. 

(Jc)  An  order,  as  well  as  a  judgniont,  254. 

for  payment  of  money  can  be  enforced  {p)   8  i^:  9  Vict.   c.    127,  a.   8.     See 

Re  Dawson.  I  1899  1  2  Q.   15.  54. 
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Chap.XVII.  exU^iuletl  hy  blalutc  ^r/,)  to  luoiicy  ry),  bank  notes,  cheques,  hills  of 
exchange,  promissory  notes,  honds,  specialties,  or  other  securities 
for  money,  and  tiie  sherilt'  can  pay  the  money  or  bank  notes  to  the 
execution  creditor,  and  hold  the  other  property  so  authorized  to  be 
seized  as  security  for  tlio  amount  directed  to  be  levied  by  the 
fi.  fa.,  with  power  to  sue  thereon  at  the  time  of  payment.  The 
sherilJ  cannot  seize  any  of  these  things  after,  although  the  writ 
w^as  delivered  to  him  before,  the  death  of  the  judgment  creditor (s). 

Even  since  this  Act  deeds  and  writings  cannot  bo  seized  unless 
thej'^  are  securities  for  money  (f). 

Fixtures  annexed  to  the  freehold  of  the  debtor  cannot  be 
seized  (zi);  but,  where  the  debtor  is  possessed  of  the  land  for  a 
term  of  years,  fixtures  which  may  be  removed  by  him  can  be 
seized  (x).  Emblements  (y),  i.e.,  those  growing  crops  which  pass 
to  the  executor  as  being  the  fruit  of  the  industry  of  the  owner,  can 
be  taken  in  execution  (z),  but  not  permanent  growths,  such  as 
trees  or  grass.  Things  let  to  the  debtor  may  be  seized,  but  only 
his  interest  therein  can  be  sold,  and,  if  the  sheriff  sells  more,  ho 
becomes  liable  to  an  action  for  the  conversion  (a) .  Goods  pledged 
can  be  seized  for  the  debt  of  the  pledgor  on  payment  of  the  debt 
to  the  pledgee,  but  not  otherwise  (&);  and  the  interest  of  the 
pledgee;  can  be  taken  in  execution  under  a  fi.  fa.  for  the  debt  of 
the  pledgee  (c) . 

The  rolling  stock  and  plant  of  a  railway  company  are  in  some 

cases  protected  from  execution  (d).      The  pay,  arms,  ammunition, 

equipments,  regimental  necessaries  or  clothing  of  all  soldiers  of 

the  regular  forces  cannot  be  seized  in  execution  (e). 

Possession  By  the  effect  of  the  seizure  the  sheriff  acquires  possession  of  the 

of  sheriff. 


Fixtures, 


Emblements 

— crops. 


Things  hired 
by  or  pledged 
to  debtor. 


Railway 
companies 

Soldiers. 


(q)  1  k  2  Vict.  c.  110,  s.  12. 

(r)  I.e.,  coin,  not  debts  due  to  the 
judgment  debtor;  Harrison  v.  Paijn- 
ter,6'Si.  &  W.  387. 

(s)  Johnson  v.  I'iclccring,  [1908]  1 
K.  B.  1. 

{t)  See,  as  to  what  are  securities  for 
money,  Stokoe  v.  Cowan,  29  Beav. 
637;  Alleyne  v.  Barcy,  5  Ir.  Ch.  R. 
55;  Be  Sargeant,  7  L.  R.  Ir.  66. 

(m)  Winn  V.  Ingilhy,  5  B.  &  Aid. 
625;  24  R.  R.  503;  Steward  v.  Lombe, 
4  Moo.  283. 

(a;)  Mimhall  v.  Lloyd,  2  M.  &  W. 
459;    46  R.   R.   638;    Poole's   Case,   1 


Salk.  368;  Dumergue  v.  Rumsey,  2  H. 
&  C.  777.  See  notes  to  Elwes  v.  Maw, 
2  Sm.  L.  C.  204. 

(y)  M.  L.  R.  P.  23. 

(z)  See  56  Geo.  3,  c.  50,  s.  1. 

(«)  Consider  Fenn  v.  Bittleston,  7 
Ex.  152. 

(b)  Rogers  v.  Kennay,  9  Q.  B.  592. 

(p)  Re  Rollason,  34  Ch.  D.  495. 

id)  30  &  31  Vict.  c.  127,  s.  4;  38 
&  39  Vict.  c.  31,  s.  1;  46  &  47  Vict, 
c.  39. 

(e)  44  i:  45  Vict.  c.  58,  s.  144. 
Post,  p.   333. 
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goods,  and  therefore  may  maintain  an  action  against  any  person  Chap. XVII. 
who  takes  them  (/) ;  but  the  debtor  remains  the  owner  of  them  till 
the  sheriff  sells  {g). 

Where  the  goods  seized  are  on  "  any  messuages,  lands  or  Execution 
tenements  leased  {h)  for  life  or  lives,  term  of  years,  or  otherwise,"  J"J^^ 
they  cannot  be  taken  unless  the  execution  creditor,  before  the 
removal  of  the  goods  from  the  premises,  pays  the  landlord  all 
sums  due  for  rent,  not  exceeding,  in  the  case  of  tenements  let  at  a 
woekl-\  rent,  four  weeks'  arrears,  in  the  case  of  tenements  let  for 
any  other  term  less  than  a  year,  the  arrears  of  rent  accruing  during 
four  such  terms,  and  in  any  case  not  exceeding  one  year's  rent  (^). 
The  sheriff  levies  for  the  amount  so  paid  for  rent  for  the  benefit 
of  the  execution  creditor  {€} . 

After  the  seizure  the  sheriff's  officer  employs  an  auctioneer  to  Sale  by 

8  u  Grill. 

catalogue  and  sell  the  goods.  The  sale  is  on  the  premises  where 
the  goods  are  seized  if  the  person  in  possession  of  the  premises 
consents;  if  he  does  not,  they  are  removed  for  the  purposes  of 
the  sale.  The  sheriff's  officer  may  remain  on  the  premises  a 
reasonable  time  {Ic)  for  the  purpose  of  removing  the  goods  to  a 
place  of  safe  custody  till  they  can  be  sold.  Where  the  execution 
is  for  upwards  of  20L,  including  incidental  legal  expenses,  the 
sale  must  be  by  public  auction  and  not  by  bill  of  sale  or  private 
contract,  unless  the  Court  from  which  the  proceedings  issued 
orders  otherwise  {I). 

At  common  law  the  goods  are  bound  from  the  teste  (w)  of  the  Goods  seized, 

•  1    . 1  I,      when  Douna 

writ  of  execution  {n),  so  that  no  subsequent  dealing  with  them  by  as  against 

the  debtor  could  take  away  the  sheriff's  right  to  seize  them  if  he  g^'j^^^^^tor. 

could    find    them    within    his    bailiwick.       By    the    Statute    of 

Frauds  (o)  it  was  provided  that  the  goods  were  not  to  be  bound, 


(/)   Wilbraham    v.    l^now,    2    Wms.  W.  239 ;  ^sA  v.  I>«it;way,  8  Ex.  237. 
Saund.  47.  (0     The      Bankruptcy     Act,     1883, 

{g)   Giles  v.   Grover,  9  Bing.   128;  s.   145;   Bankruptcy  Act,  1890,  s.  12; 

1  CI.  &  F.  72;   36  E.  R.  27;    Wood-  R.    S.    C,    Ord.    XLIII.    rr.     8—14; 

land  V.  Fidler,  11  A.  &  E.  859.  Crcnvshnio  v.  Thirrison,  [1894]  1  Q.  B. 

(h)    I.e.,   under    an   existing    lease,  79. 
not   under   a   lease   which    has   deter-  (w)  7. c,  the  date,  because,  when  the 

mined    before    the    seizure;      Cox    v.  king's  writs  were  in  Latin,   tlie  date 

Leigh,  L.  R.  9  Q.  B.  333.  was  contained  in  the  clause  beginning 

(i)  8  Anne,  c.  14  (c.  18  in  Revised  "  Teste  meipso." 
Statutes),  8.   1,  as  amended  by  7  &  8  (n)   Anon.,  Cro.    l-'.Uz.    174;    Flcet- 

Vict.  c.  96,  8.  67.     Sec  Re  Mackenzie,  wood's  Case,  8  Rep.  171a. 
[1899]  2  Q.  B.  566.  (o)  29  Car.  2,  c.  3,  a.  16. 

(Jc)  Play  fair  v.  Muagrove,  14  M.  & 
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Sale  of  Good 
Act,  1893. 


Chap. XVII.  as  regards  purchasers  for  value  (p),  until  the  writ  was  delivered 
to  the  sheriff  (q);  and,  by  the  Mercantile  Law  Amendment  Act(r), 
that  no  writ  of  fi .  fa.  should  prejudice  the  title  to  goods  acquired 
befor(^  the  actual  seizure  of  the  goods  by  a  bond  fide  purchaser  for 
value  \\ithoiit  notice  that  the  writ  had  been  delivered  to  tho 
sheriff'. 

These  provisions  were  repe^iletl  by  the  Sale  of  Goods  Act, 
1893  (s),  which  provides  that  "a  writ  of  //'.  fa.,  or  other  writ  of 
execution  against  goods  shall  bind  the  property  in  the  goods  of 
the  execution  debtor  as  from  the  time  when  the  writ  is  delivered 
to  the  sheriff  (t)  to  be  executed,"  and  that  the  date  of  such  delivery 
shall  be  indorsed  on  the  writ(w).  But  "no  such  writ  shall  pre- 
judic(^  the  title  to  such  goods  acquired  by  any  person  in  good  faith 
and  for  valuable  consideration''  without  notice  "that  such  writ, 
or  any  other  writ  by  virtue  of  which  the  goods  of  the  execution 
debtor  might  be  seized  or  attached,  had  been  delivered  to  and 
remained  unexecuted  in  the  hands  of  the  sheriff  "  (u). 

In  practice  the  writ  is  generally  executed  by  a  "  bound 
bailiff"  (x)  under  an  order  from  the  sheriff',  called  "a  warrant," 
to  execute  the  writ.  But  it  may  be  executed  hy  the  sheriff  in 
person  or  by  the  under-sheriff',  or  by  a  special  bailiff  under  the 
sheriff's  warrant  (?/). 

When  a  fi.  fa.  is  once  sued  out,  it  may  be  executod  notwith- 
standing the  death  of  the  execution  creditor  (z),  or  of  the  debtor  (a), 
except  in  respect  of  property  made  seizable  by  tho  Judgments  Act, 
1838(6). 

Strictly  speaking,  it  is  the  duty  of  the  sheriff  to  draw  up  and 
sign  a  formal  statement  of  what  he  has  done  in  obedience  to  the 
writ;  which  statement  when  signed  is  called  "the  return  tO'  the 
writ";  and  he  ous^ht  afterwards  to  send  the  writ  and  the  return 


Bailiff. 


Returu  fo  the 
■writ — and  of 
the  writ. 


(p)  Hutchinson  v.  Johnston,  1  T. 
R.  729;   1  R.  R.  380. 

(q)  Guest  v.  Cowhridge  It.  Co.,  6 
Eq.  619;  Ex  p.  Williams,  7  Ch.  317, 
per  Mellish,  L.J. 

(r)  19  &  20  Vict.  c.  97,  s.  1. 

(s)  56  i:  57  Vict.  c.  71. 

(0  "  Sheriff "  includes  any  officer 
charged  with  the  enforcement  of  a 
writ  of  execution:  S.  26  (2). 

(m)  S.  26  (1).  Baffshfitvcs  v.  Deacon, 
78  L.  T.  776;  Murgatroyd  v.  Wright, 
[1907]   2  K.   B.   333;    Birstall  Co.   v. 


Daniels,   [1908]   2  K.  B.  254. 

{x)  I.e.,  a  person  who  has  entered 
into  a  bond  with  sureties  for  the  due 
performance  of  his  office.  See  Black- 
stone,  bk.  i.,  ch.  9. 

(y)  See  as  to  the  under-sheriff  and 
other  officers,  Sheriffs  Act,  1887  (50  & 
51  Vict.  c.  55). 

(z)  Clerk  v.  Withers,  Holt,  303,  646. 

(ff)  Park  V.  Mosse,  1  Leon.  144. 

(6)  Johnson  v.  Pickering,  [1908] 
1  K.  B.  1.     Ante,  p.  328. 
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to  the  writ  to  the  Supreme  Court.     This  latter  process  is  some-  Chap.XVIL 
times  called  "  the  return  of  the  writ."     The  judgment  creditor 
or  judgment  debtor  can  compel  the  sheriff  to  return  the  writ  (c). 

The  return  to  the  writ  must  be  carefully  distinguished  from  the 
return  of  the  \^Tit;  the  difference  between  them  is  analogous  to 
the  difference  between  writing  and  posting  a  letter. 

Under  o,  fi.  fa.  against  a  partner  on  a  judgment  against  such  Execmiou 
partner  for  a  private  debt  the  sheriff  could  formerly  seize  all  such  partnership 
of  the  assets  of  the  firm  as  are  seizable  under  a  fi.  fa.,  but  he  Pi"op«'rty. 
could  only  sell  the  share  and  interest  of  the  execution  debtor  in 
the  goods  so  seized,  and  not  the  whole  of  the  debtor's  interest  in 
the  partnership,  including  book  debts  and  goodwill,  for  these 
could  not  be  reached  by  a  ft.  fa. ;  and  the  only  way  in  which  the 
purchaser  could  ascertain  what  he  was  entitled  to  under  the  sale 
was  by  taking  the  accounts  of  the  partnership;  for,  as  we  have 
pointed  out,  the  share  of  each  partner  is  not  a  share  in  any 
specific  asset  (^O.  By  the  Partnership  Act,  1890(e),  a  writ  of 
execution  is  not  to  issue  against  any  partnership  property  except 
on  a  judgment  against  the  firm  (/),  but  the  judgment  creditor  of 
a  partner  may  obtain  an  order  charging  the  partner's  interest  in 
the  partnership  property  and  profits  with  payment  of  the  amount 
of  the  judgment  debt  and  interest  thereon,  and  the  appointment 
of  a  receiver  of  that  partner's  share  of  profits  and  of  any  other 
money  which  may  be  coming  to  him  in  respect  of  the  partner- 
ship (^):  and  the  other  partner  or  partners  may  redeem  the  interest 
charged,  or,  in  case  of  a  sale  being  directed,  may  purchase  it. 

Elegit. 

Under  the  writ  of  elegit,  whioh  is  founded  upon  the  statute  Elegit. 
13  Edw.  1,  c.  18,  the  sheriff  seized  and  delivered  to  the  judgment 
creditor  all  the  chattels  of  the  debtor  (saving  only  his  oxen  and 
beasts  of  the  plough),  and  one  half  of  his  land,  until  the  debt 
was  levied.     Subsequently  it  was  enacted  that  the  whole  of  the 


(c)    R.    S.    C,    Orel.    LII.,    r.    11;  applies  to  "limited"  partnerships:    7 

Edmunds    v.     Watson,    7    Taunt.     5;  Edw.  7,  c.  24,  s.  7. 

Angell  v.  Baddeley,  3  Ex.  D.  49.  (/)   As  to  execution  where  a  judg- 

{d)  Ante,    p.    9.      See    llelmore    v.  mcnt  or  order   is  against  a  firm,  see 

Smith   (1),  35  Ch.  D.  436;   Anderson  11.  S.  C,  Ord.  XLVITIa.  r.  8;   Bavis 

on  Execution,  208,  284.  v.  Hyman,  [1903]  1  K.  ]i.  854. 

(e)  53  k  54  Vict.  c.  39,  s.  23.     Tliis  if/)      Pout,     p.     335.        Brown     v. 

Hutchinson,  [1895]  2  Q.  B.  12(5. 
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Chap.XVII.  debtor's  laud  could  bo  seized  uuder  the  ^\^it  (/i).     Now  a  writ  of 
elegit  does  not  extend  to  goods  {i) . 

A  creditor  to  whom  the  debtor's  land  has  been  delivered  under 
an  "elegit"  can  obtain  an  order  for  the  sale  of  the  debtors' 
interest  (Zc) . 

Execution  We  procccd  to  consider  various  modes  of  execution  by  means 

the'court. '      of  orders  of  the  Court  itself  as  distinguished  from  execution  under 
the  authority  of  writs. 


Attachment 
of  debts. 

Garnishee. 


Attachment  of  debts. 

A  judgment  creditor  (l)  may  obtain  from  the  Court  or  a  judge 
ex  parte  an  order  that  all  debts  owing  or  accruing  from  any  person, 
called  the  garnishee,  to  the  judgment  debtor,  shall  be  attached  to 
answer  the  judgment,  and  directing  by  the  same  or  a  subsequent 
order  the  garnishee  to  show  cause  why  he  should  not  pay  to  the 
judgment  creditor  the  debt  due  from  him  or  so  much  as  will 
satisfy  the  judgment  debt  {m).  Service  of  an  order  on,  or  notice 
of  it  to,  the  garnishee  binds  such  debts  in  his  hands  (w).  The 
debts  which  can  be  attached  may  be  legal  or  equitable  (o),  pay- 
able at  the  present  or  at  a  future  time  (p) ;  but  they  must  be 
existing  debts.  Unliquidated  damages  (q),  or  an  unascertained 
sum  (r),  or  a  debt  to  arise  on  a  condition  (s),  or  money  wliich 
will  be  payable  to  the  debtor  by  trustees  when  they  have  received 
it,  but  not  yet  received  by  them  (i),  or  rent  not  j-et  due  (m), 
cannot  be  attached;  though  rent  which  is  due  can  be  attached  (x); 
and  debts  that  cannot  be  assigned  cannot    be    attached.       The 


(A)  1  &  2  Vict.  0.  110,  s.  11. 

(0  46  &  47  Vict.  c.  52,  s.  146  (1). 

(k)  27  &  28  Vict.  c.  112,  s.  4,  as 
amended  by  63  &  64  Vict.  c.  26,  s.  5, 
and  Sehed.;  Order  LV.  r.  9b. 

(?)  In  this  place  the  phrase  includes 
any  person  who  has  obtained  a  judg- 
ment or  order  for  paj-mont  of  money. 

(»0  R.  S.  C,  Ord".  XLV.  r.  1. 

(«)  lb.  T.  2;  Itogers  v.  Whiteley, 
[1892]  A.  C.  118;  Galbraith  v.  Grim- 
ahaw,  [1910]  A.  C.  508. 

(o)  Per  Brett,  M.R.,  Webb  v. 
Stenton,  11  Q.  B.  D.  525. 

(p)  Tapp  V.  Jones,  L.  R.  10  Q.  B. 


591;  Edmunds  v.  Edmunds,  [1904]  P. 
362. 

(5')  Jones  v.  Thompson,  E.  B.  & 
E.  63;  Dresser  v.  Johns,  6  C.  B.  N.  S. 
429. 

(r)  Johnson  v.  Diamond,  11  Ex.  73; 
Richardson  v.  Elmit,  2  C.  P.  D.  9. 

(«)  Howell  V.  Metropolitan  District 
R.  Co.,  19  Ch.  D.  508. 

(0  Webb  V.  Stenton,  11  Q.  B.  D. 
518. 

(m)  Barnett  v.  Eastman,  67  L.  J. 
Q.  B.  517. 

{x)  Mitchell  V.  Lee,  L.  R.  2  Q.  B. 
259. 
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pay  (?/)  or  pension  (z)  of  an  officer  in  the  army  or  navy  (y),  sea-  Chap. XVII. 
men's  wages  (a),  and  the  wages  of  a  servant,  labourer,  or  work- 
man, at  any  rate  in  an  inferior  Court,  cannot   be  attached  (Z>). 
The  making  of  a  garnishee  order  is  discretionary,  and  the  Court 
will  refuse  an  order  when  it  would  be  inequitable  to  make  one  (<?) . 
If  the  garnishee  does  not  pay  into  Court  the  sum  that  he  ought 
to  pay,  and  does  not  dispute  the  debt  claimed  to  be  due  from  him 
to  the  judgment  debtor,  the  Court  may  dii'ect  execution  to  issuo 
against  him ;  but  if  he  disputes  his  liability,  the  Court  may  direct 
the  question  to  be  tried  ((i).     If  it  is  suggested  (e)  that  a  third 
person  has  a  lien  or  charge  on  the  debt,  the   Court  can  order 
such  person  to  appear,  and  may  bar  his  claim  or  make  such  order 
as  it  thinks  fit  with  respect  to  the  lien  or  charge  (/).     Payment 
by  the  garnishee  into  Court,  or  to  the  judgment  creditor  on  an 
order  absolute  being  made  {g),  or  execution  for  such  payment  (h) 
levied  upon  him  in  the  proceedings,  is  a  valid  discharge  as  against 
the  judgment  debtor  to  the  amount  paid  or  levied  (i).     It  should 
be  observed  that  the  effect  of  a  garnishes  order  is  to  place  the 
judgment  creditor  in  the  shoes  of  the  judgment  debtor  (Ic).     Ho 
has,  therefore,  no  better  right  than  the  latter,  so  that,  if  the  judg- 
ment debtor  has  created  an  equitable  charge  on  the  debt  attached, 
the  judgment  creditor  takes  the  debt  subject  to  the  charge,  even 
if  the  person  entitled  to  the  charge  has    not    perfected   his  title 
by  giving  notice  {ante,  p.  136)  to  the  garnishee  (Z);  and  debts 
which  have  been  assigned  by  the  judgment  debtor  before  the  order, 
cannot    be    attached  (m) ;     nor    the    balance  of    a    debt    already 
attached  under  a  garnishee  order  if  it  has  been  assigned  (w),  for 


(y)  Apthorpe  v.  Apthorpc,  12  P.  D.  (^7)    Re    Webster,    [1907]    1    K.    B. 

192.  623. 

(z)  Jones  V.  Coventry,  [1909]  2  K.  (h)  Turner  v.  Jones,  1  H.  &  N.  878. 

B.   1029.     Ante,  p.   144.  (0  Ord.  XLV.  r.  7.    See  Martin  v. 

(ff)    Merchant   Shipping    Act,    1894  Nadel,  sup. 

(57  &  58  Vict.  c.  60),  s.  163.  (.k)    See  Evans    v.     Rival     Granite 

(i)  33  Ac  34  Vict.  c.  30;   Booth  v.  Quarries,  [1910]  2  K.  B.  979. 

Trail  12  Q    B.  D.  8;   Gordon  v.  Jen-  (I)   Bndeley  v.    Consolidated  Ba>il\ 

nings,  9  Q.  B.  D.  45.  34  Ch.  D.  536,  546;  38  id.  238,  257; 

(c)  Martin  v.  Nadel,  [1906]  2  K.  B.  Re  General  Horticultural  Co.,  32  id. 
26.  512. 

(d)  Ord.  XLV.  rr.  3,  4.  (m)  Ilirsch  v.  Coates,  18  C.  B.  757; 

(e)  Not  necessarily  by  the  gar-  Wise  v.  Birkcnshaw,  29  L.  J.  Ex.  240. 
nishee;  Roberts  v.  Death.  8  Q.  B.  D.  («)  Yates  v.  Torr>i,  [1002]  1  K.  B. 
319.  527. 

(/)  Ord.  XLV.  rr.  5,  G. 


order 
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Chap. XVII.  =1   ganiisliec  order  binds  ouly   what  the    judgment    debtor    can 

honestly  deal  Avitli  without  interi'cring  with  the  interests  of  third 

persons  (o).  A  debt  attachment  book,  in  which  particulars  of 
the  attachment  have  to  be  entered,  is  kept  in  the  Central  Olfice, 
but  there  appears  to  be  no  penalty  for  omitting  to  make  such 
entry  (p). 

Charging  Order. 

Chargiug  Stock  or  shares  could  not  formerly  be  taken  in  execution;  but 

now  a  judgment  creditor  can  obtain  (g)  an  order,  called  a 
■'charging  order,"  charging  the  judgment  debt  and  interest  upon 
the  debtor's  interest  (r),  whether  in  possession,  remainder,  or  re- 
version, and  whether  vested  or  conting-ent,  in  any  government 
stock,  funds  or  annuities,  or  any  stock  or  shares  (5)  in  a  public 
company  in  England,  or  the  dividends  or  interest  thereof,  whether 
being  funds  in  Court  or  not  (fj,  and  whether  standing  in  the 
debtor's  name  in  his  owai  right  (m),  or  in  the  name  of  a  trustee 
for  him  {x) ;  and  a  charging  order  may  be  made  upon  cash  in 
Court  to  the  credit  of  the  debtor  (y) .  The  order  entitles  the 
creditor  to  the  same  remedies  as  if  the  charge  was  made  by  the 
debtor.  The  effect  of  the  order  does  not  depend  on  the  capacity 
of  the  debtor  to  make  the  charge,  but  on  the  validity  of  the 
judgment  (2).  No  proceedings  can  be  taken  to  enforce  payment 
of  the  debt  by  realizing  the  security  until  after  six  months  from 
the  date  of  the  order,  though  the  creditor  can,  in  the  meantime, 
obtain  an  order  restraining  the  debtor  from  receiving  the  divi- 
dends accruing  during  the  six  months  (a).  In  order  to  prevent 
the  debtor  from  disposing  of  his  interest,  the  charging  order  may 

(o)  Davis  V.  Freethy,  24  Q.  B.  D.  Q.  B.  740;  Howard  v.  Sadler,  [1893] 

;j19.  1  Q.  B.  1;  Fs'llcr  v.  Earle,  7  Ex.  796. 

{p)  Ord.  XLV.  r.  8.  {x)  South   Western  Co.   v.   Robert- 

(y)  1  &  2  Vict.  c.   110,  ss.   14,  15;  son,  8  Q.  B.  D.  17. 

.3  &  4  Vict.  c.  82,  s.  1;  R.  S.  C,  Ord.  (y)  Brereton  v.  Edtvards.  21  Q.  B. 

XLVI.   r.   1;    see  Stewart  v.   Rhodes,  D.  488. 

[1900]   1  Ch.  386.  (z)   Re  Lenvesley,   [1891]   2  Ch.   1, 

(r)  Bolland  v.   Yonnrj,  [1904]  2  K.  where  a  charging  order  was  made  on  a 

H.  824;  Ideal  Co.  v.  Holland,  [1907]  fund  in  Court  belonging  to  a  lunatic 

2  Ch.  157.  in  respect  of  debts  incurred  before  the 

(s)  Not  debentures:  Sellarx.  Bright  lunacy;  and  Re  Broivn,  [1900]  1  Ch. 

#  Co.,  [1904]  2  K.  B.  446.  489. 

(0   II 'dices  V.  Day,  10  Sim.  41.  ('/)  Watts  v.  Jefferycs,  3  Mac.  &  G. 

(?/)  I.e.,  to  which  he  is  b?neficially  372. 
entitled;    Cooper  v.   Griffin,  [1892]   1 
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be  made  in  the  first  instance  ex  pwte  as  an  order  nisi,  and,  when  Chap. XVII. 
made  absolute,  the  charge  takes  effect  from  the  date  of  the  charg- 
ing order  nisi{b).  If  the  fund  is  in  Court,  notice  of  the  order 
nisi  must  be  giveji  to  the  Paymaster-General  (c) .  The  charge 
conferred  by  the  order  affects  only  the  interest  that  the  debtor 
can,  or  could  if  stii  juris,  honestly  assign;  and,  therefore,  it  con- 
fers no  priority  over  incumbrances  created  before  the  order  nisi, 
even  if  the  incumbrancer  has  neglected  (where  the  debtor^s  in- 
terest is  equitable^  to  perfect  his  title  by  notice  to  trustees  (d), 
or,  if  the  fund  is  in  Court,  by  obtaining  a  stop  order  (e).  A 
judgment  creditor  who  has  obtained  a  charging  order  must,  if 
he  wishes  to  enforce  the  charge  conferred  by  the  charging  order, 
institute  an  action  for  that  purpose,  for  the  Court  cannot,  by  an 
order  in  the  action  in  which  judgment  was  recovered,  direct  a 
sale  of  the  property  charged  (f ) . 

Equitable  Execution — Receiver. 

Where  there  is  no  remedy  by  ordinary  process  of  execution,  an  "Equitable 
order  for  a  receiver  may  be  obtained  so  as  to  give  the  judgment  execution, 
creditor  the  same  benefit  which  he  w^ould  have  got  by  execution. 
This  is  equitable  relief  and  is  not  governed  by  the  same  rules  as 
legal  execution  in  the  strict  sense  of  the  term  (g) .  It  is,  however. 
"  execution  "  within  the  meaning  of  the  Judgment  Extensions 
Act,  1868  (h);  and  a  receiver  may  be  appointed  in  the  case  of  a 
eertificate  of  a  Scotch  judgment  registered  in  the  High  Court  (i). 

A  receiver  was  appointed  by  the  Court  of  Chancery  in  aid  of  a 
judgment  at  law  when  the  plaintiff  showed  that  he  had  sued  out 
the  proper  writ  of  execution,  and  was  met  by  certain  difficulties 
arising  from  the  nature  of  the  property,  which  prevented  his 
obtaining  possession  at  law(Ar).  Since  the  Judicature  Acts  the 
Court  which  gave  judgment  can  make  the  order,  and  it  is  not 

(b)  Haly  v.  Barry,  3  Ch.  452.  B.  760,  769;  Re  Shephard,  43  Ch.  D. 

(c)  Brereton  v.  EdvHtrrls,  21  Q.  B.  131 ;  and  sec  Lcvasseur  v.  Mason. 
D.  488.  [1891]  2  Q.  B.  71 ;  Be  Galve  v.  Gard- 

(d)  Scott   V.    Hastings,   4   K.   &  J.  tier,  [1903]  2  Ch.  727. 

633;  Hec  per  Kay,  L.J.,  lie  Leavesley,  (h)  31  &  32  Vict.  e.  51,  .s.  4. 

[1891]  2  Ch.  10,  11.  (i)  Thompson  v.  Gill,  sup. 

(e)  Carter  v.  Stadden,  34  W.  J{.  (k)  Thompson  v.  Gill,  [1903]  1  K. 
363.  B.  760,  769;  Re  Shephard,  43  Cli.  D. 

(f)  Legr/ott  V.  Western,  12  Q.  B.  I).  131  ;  and  eeo  Lerasseur  v.  JJIiison, 
287;  Kolchmann  v.  Meurice,  [1903J  1  [1891]  2  Q.  B.  71  ;  Dc  Galvr  v.  Gard- 
K.  B.  531.  ner,   [1903]   2  Ch.   727. 

(fj^  Thompson  v.  Gill,  [190:5  |    I    l\. 
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Receiver. 


Judicature 
Act,  1873. 
s.  25  (8). 


Chap. XVII.  necessary  to  go  through  the  formality  of  tirst  issuing  a  writ  of 
execution  (l). 

A  receiver  is  a  person  appointed  hy  the  Court  to  receive  the 
rents  and  profits  or  income  of  specified  property,  whether  real, 
chattel  real,  or  personal,  or  of  p,ny  legal  or  equitable  interest 
therein . 

By  the  Supreme  Court  of  Judicature  Act,  1873  (m),  the  Court 
may  appoint  a  receiver  "  in  all  cases  in  which  it  shall  appear  to 
the  Court  to  be  just  or  convenient  tliat  such  appointment  should 
be  made"  (n).  This  gives  jurisdiction  to  appoint  a  receiver  by 
way  of  equitable  execution  only  when  the  circumstances  of  the 
case  are  such  as  would  have  enabled  the  Court  of  Chancery  to 
make  such  an  order  before  the  Act,  and  docs  not  give  jurisdiction 
to  appoint  a  receiver  merely  because  it  will  be  a  more  convenient 
mode  of  satisfying  the  judgment  than  the  ordinary  modes  of  exe- 
cution (o).     A  County  Court  has  this  jurisdiction  (p). 

Equitable  execution,  therefore,  can  only  be  obtained  where  a 
debtor's  property  cannot  be  got  at  by  the  ordinary  modes  of  execu- 
tion. For  instance,  where  the  debtor's  real  property  is  subject  to 
a  mortgage  (q);  where  specific  chattels  are  subject  to  a  mortgage 
bill  of  sale;  or  where  it  is  wished  to  take  in  execution  the  interest 
of  the  debtor  under  a  settlement  of  personalty  (r),  in  which  case 
the  appointment  of  the  receiver  does  not  dispossess  the  trustees, 
but  only  renders  it  their  duty  to  hand  over  to  the  receiver  the 
property  or  income  which  they  would  be  bound  to  hand  over  to 
the  debtor  if  the  receiver  had  not  been  appointed. 

A  receiver  will  not  be  appointed  of  property  which  is  inalienable 
by  die  debtor,  such  as  inalienable  pensions  (s),  or  alimony  under 
the  order  of  a  Court  (t),  or  of  future  earnings  (u),  or  of  a  patent  (x) . 


When 
obtainable 


(I)  Anglo-Italian  Bank  v.  Davies, 
9  Ch.  D.  275;  see  Elph.  &  CI. 
Searches,  72. 

(m)  36  &  37  Vict.  c.  66,  s.  25,  sub- 
s.  8. 

(«)  Apparently  a  County  Court  can 
appoint  a  receiver  of  personalty  by 
way  of  equitable  execution;  lieff.  v. 
Lincolnshire  County  Court  Judge,  20 
Q.  B.  D.  171. 

(o)  Harris  v.  Beauchamp,  [1894]  1 
Q.  B.  801. 

{p)  Rexv.  Sclfe.  [1908]  2  K.  B.  121. 


((7)  Anglo-Italian  Bank  v.  Bavics, 
9  Ch.  D.  283. 

(>•)  Webb  v.  Stcnton,  11  Q.  B.  D. 
518. 

(s)  Lucas  V.  Harris,  18  Q.  B.  D. 
127;  Crowe  v.  Price,  22  id.  429. 

{t)  Paquine  v.  Snartj,  [1909]  1  K. 
B.  688. 

(?/.)  Holmes  v.  Millage,  [1893]  1 
Q.  B.  551;  Cadogan  v.  Lyric  Theatre, 
[1894]  3  Ch.  338. 

{x)  Edwards  v.  Picard,  [1909]  2 
K.  B.  903. 
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It  need  hardly  be  said  that  the  appointment  of  a  receiver  does  Chap.  XVII. 
not  interfere  with  the  rights  of  a  prior  incumbrancer,  except  that  pj^^j.  incum- 
if  the  latter  is  not  in  possession  he  is  not  allowed  to  take  posses-  brances. 
sion  witliout  the  leave  of  the  Court  after  the  receiver  has  gone  into 
possession. 

The  order    appointing    the    receiver  must    clearh'    define    the  Form  of 
property  of  which  he  is  to  take  possession  {y),  for  it  is  not  the  i^ow  obtained, 
practice  of  the  Court  to  appoint  a  receiver  of  a  judgment  debtor's 
propert}'  generally  {z) . 

An  application  for  the  appointment  of  a  receiver  by  way  of 
equitable  execution  must,  generally,  be  made  by  summons;  but 
there  is  jurisdiction  to  appoint  upon  an  ex  parte  application,  or 
to  grant  an  interim  injunction  (a),  which  will  be  exercised  where 
there  is  danger  that  the  property  will  disappear  before  a  summons 
can  be  heard  (6). 

The  order  appointing  the  receiver  generally  directs  him  to  give 
security  (c);  he  has  to  pay  all  monies  received  by  him  into  Court, 
and  from  time  to  time  the  moneys,  after  providing  for  costs  and 
the  receiver's  remuneration,  are  paid  out  to  the  persons  entitled 
thereto . 

The  receiver  by  his  appointment  becomes  an  officer  of  the  Court, 
and  if  he  takes  possession  no  one  is  entitled  to  interfere  with  hira 
without  an  order  of  the  Court  {d). 


Sequestration  (e) . 

Sequestration  is  a  process  in  rem,  not  in  -personam  (/),  for  the 
purpose  of  compelling  obedience  not  only  to  an  order  or  judgment 
for  payment  of  money,  but  to  any  other  order.  Under  the  present 
Rules  of  the  Supreme  Court,  where  any  person  is  by  any  judg- 
ment or  order  directed  to  pay  money  into  Court  or  to  do  any 


(y)  Crow  V.  Wood,  13  Beav.  271.  (d)  See  Broad  v.   WicJcham,  4  Sm. 

(s)    Eamilton    v.    Broyden,    (1891)  511;  Russell  v.  East  Angliati  li.  Co., 

\V.  N.  14.  3  Mac.  &;  G.   104;   Lane  v.  Sterne,  3 

(a)  R.  S.  C,  App.  K.,  Form  61a.  Giff.  629. 

(b)  Minter  v.  Kent,  ^c.  Soc.,  72  (e)  For  the  history  of  tlie  writ  of 
L.  T.  186;  Lloyd's  Bank  v.  Mcdway  sequestration,  see  Anderson  on  Exe- 
C'o.,  [1905]  2  K.  B.  359;  The  Birnam  cution.s,  512  et  seq. 

Wood,  [1907]  P.  1,  12.  (/)  Tuiham  v.  Parker,  1  Sm.  L  G. 

(c)  See  Edwards  v.  Edwards,  2  Ch.  514. 
D.  291;  Smart  v.  Flood,  49  L.  T.  467. 


G.P.P. 
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Chap. XVII.  otlier  act  in  a  limited  tijne,  and  after  due  service  of  such  judgment 
or  order  refuses  or  neglects  to  obey  the  same,  the  person  prose- 
cuting the  judgment  or  order  can,  without  obtaining  any  order 
for  that  purpose,  issue  a  AVi-it  of  sequestration  against  the  estate 
and  effects  of  such  disobedient  person  (^).  Sequestration  was, 
and  is,  a  process  of  contempt  to  compel  a  defendant  to  perform  a 
duty  (A). 

The  writ  of  sequestration  is  a  writ  issued  from  the  High  Court, 
and  is  addressed  to  not  less  than  four  persons  therein  named 
called  the  sequestrators,  and  nominated  by  the  person  prosecuting 
the  judgment  (i),  commanding  them,  or  any  three  or  two  of  them, 
to  enter  upon  and  to  take  the  rents  and  profits  of  the  real  estate 
and  the  goods  and  personal  estate  of  the  person  in  default,  and  to 
keep  the  same  under  sequestration  in  their  hands  until  the  person 
in  default  shall  pay  a  certain  sum  of  mone}' ,  or  clear  his  contempt, 
and  the  Court  shall  make  other  order  to  the  contrary  (k). 

The  sequestrators  are  entitled  to  all  the  debts  due  to,  and  choses 
in  action  of,  the  person  in  default  (I),  and  to  his  stock  (m),  and 
to  money  in  Court  belonging  to  him(w);  but  until  an  order  is 
obtained  from  the  Court  for  payment  of  the  debt  or  other  chose 
in  action  to  the  sequestrators,  the  debtor  may  pay  the  person  in 
default  (o).  The  Court  can  order  the  sale  of  stock  standing  in 
the  name  of  the  person  in  default  (p). 

The  sequestrators  may  take  possession  of  all  personal  chattels 
of  tlie  person  in  default,  including  growing  crops  (g),  but  ex- 
cepting wearing  apparel  and  bedding  of  that  person  and  his  family, 
or  the  tools  and  implements  of  his  trade,  the  value  of  such  apparel, 
bedding,  tools  and  implements,  not  exceeding  in  the  whole  51.  (r). 
The  sequestrators  cannot,  however,  sell  the  chattels  without  leave 
of  the  Court,  which  is  only  granted  if  the  object  of  the  sequestra- 
tion is  to  enforce  payment  of  a  sum  of  money,  or  if  costs  have 
been  incurred,  or  if  the  goods  are  of  a  perishable  nature. 

When  the  person  in  default  has  cleared  his  contempt,  an  order 

(<7)  Ord.  XLIII.  r.  6.  stone,  22  Ch.  D.  233. 

(A)  Per  Chitt}',  J.,  Pratt  v.  Inman,  (m)  Cowper  v.  Taylor,  1(5  Sim.  314. 

43  Ch.  D.  175;   Jie  Pollard,  [1903]  2  (ii)  Conn  v.  Garland,  9  Ch.  101. 

K.  B.  41,  47,  per  Romer,  L.J.  (o)    Wilson   v.    Metcalfe,    1     Beav. 

(0  liowleij  V.  liidlcij,  2  Dick.  630.  263;  49  R.  R.  356. 

(k)  See  the  form  in  App.  H.   (No.  (p)  Cowper  v.  Taylor,  16  Sim.  314. 

13)  to  R.  S.  C.  ("?)  Dixon  v.  Smith,  1  Swanst.  457; 

(I)  FrancMijn  v.  Colhoim,  3  Swanst.  Pelham  v.  Newcastle,  3  Swanst.  290,  n. 

276;  19  R.  R.  204;  Millrr  v.  Huddle-  (»•)  8  &  9  Vict.  c.  127,  s.  8. 
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can  te  made  for  discharge  of  tlie  sequestration,  with  directions  to  Chap.  XVII. 
the  sequestrators  to  withdraw  from  possession,  and  to  pass  their 
final  accounts,  and  after  retaining  their  costs,   &c.,  to  pay  the 
balance  to  that  person. 

The  proceeds  of  the  ■writ  are  dealt  with  by  order  of  Court  (s) . 
There  appears  to  be  some  doubt  whether  a  sequestration  can  be 
issued  to  enforce  payment  of  money  to  a  person,  as  distinguished 
from  payment  into  Court  (i^). 

The  vrrit  cannot  issue  unless  there  has  been  an  order  for  the 
payment  of  money,  or  performance  of  some  other  act  within  a 
limited  time. 

It  may  be  issued  by  leave  of  the  Court  or  judge  against  a 
corporation  wilfully  disobeying  any  judgment  or  order  (u). 

A  sequestration  to  enforce  the  payment  of  cost^  cannot  be  issued 
W'ithout  leave  of  the  Court  or  a  judge  (x). 

(s)  Ord.  XLIII.  r.  6;  Walker  v.  is  arrived  at  that  this  doubt  is  not  well 
Bell,  2  Mad.  24;  17  R.  R.  174.  founded. 

(t)  See  this  discussed,  Anderson  on  (?/)  Ord.  XLII.  r.  31. 

Executions,  539,  where  the  conclusion  (a-)  Ord.  XLIII.  r.   7;   Hulbert  v. 

Cathcart,  [1896]  A.  C.  470. 
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CHAPTER  XVIII. 

BANKRUPTCY. 

Ch.  XVIII.  One  creditor  may,  by  his  diligence  in  obtaining  judgment  and 
Conimou  law.  suing  out  execution  thereon,  obtain  satisfaction  of  his  claim  in 
priority  to  the  debtor's  other  creditors  ;  and  at  common  law  a 
\naan  who  was  unable  to  pay  his  debts  in  full  could  not  be  freed 
from  liability  even  by  giving  up  all  his  property  to  be  divided 
among  his  creditors  in  satisfaction,  so  far  as  it  would  go,  of  their 
claims.  If  his  body  was  taken  in  execution  by  a  creditor,  under 
the  right  which  was  formerly  given  by  the  law,  he  might  remain 
in  prison  all  his  life  ;  and,  even  if  he  was  not  imprisoned,  any 
property  that  he  might  at  any  time  acquire  was  liable  to  be  taken 
from  him  so  long  as  any  debt  remained  unsatisfied. 

The  common  law  has  been  altered  by  a  series  of  Acts  commonly 
called  "the  Bankruptcy  Acts."  It  is  necessary  to  have  a  general 
knowledge  of  the  effect  of  the  repealed  Acts,  for  the  title  to 
property  is  still  in  some  cases  affected  by  them  (a) . 
*'  Banknipt."  The  term  "  bankrupt,"  in  its  original  meaning,  denoted  a  trader 
who  secreted  himself,  or  did  certain  other  acts  tending  to  defraud 
his  creditors.  The  word  is  said  to  have  been  derived  from 
"  hanc2is,"  the  counter  of  a  tradesman,  and  '' ruptiis,''  broken, 
denoting  one  whose  trade  is  gone  (6).  But  since  1861(c),  the 
term  includes  non-traders. 
Object  of  The  object  of  the  earlier  Acts  was  "  to  relieve  the  creditors  of 

Acte^^^*^*'^  t^^Q  bankrupt  equally,  and  that  there  should  be  an  equal  and 
rateable  proportion  observed  in  the  distribution  of  the  bankrupt's 
goods  amongst  the  creditors,  having  regard  to  the  quantity  of 
their  several  debts;  so  that  one  should  not  prevent  the  other,  but 
all  should  be  in  cequali  jure  "  (d). 


(a)  See  as  to  the  early  bankruptcy  (c)  Tlie  Bankruptcy  Act,  1861   (24 

law,  2  Bl.  285,  471  et  seq.  &  25  Vict.  c.  134),  as.  69,  232. 

(6)  2  Bl.  285,  472:  4th  Instit.  277.  (d)  The  Case  of  Bankrupts,  2  Rep. 

25  b. 


\ 
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The  modern  law  of  bankruptcy  extends  to  non-traders,  and  "  has  Ch.  XVIII. 
for  its  object  the  distribution  of  an  insolvent's (e)  assets  equitably 
among  his  creditors  and  persons  to  whom  he  is  under  liability; 
and,  upon  this  ccssio  honorum,  to  release  him  under  certain 
conditions  "from  future  liability  in  respect  of  his  debts  and 
obligations  "  (/). 

The  earliest  statute  (gi)   relating  to  bankruptcy  was  directed  34  &  35 
against  "all    fraudulent    debtors,    whether    traders    or    not.      It         •    -   •    • 
authorized  the  Lord  Chancellor  and  certain  other  great  officers  of 
state  to  seize  the  property  of  the  debtor  and  to  distribute  it  rate- 
ably  among  his  creditors. 

This  statute  was  followed  by  an  Act(h),  which  applied  to  traders  13  Eliz.  c.  7. 
only,  and  under  which  the  jurisdiction  was  vested  in  the  Lord 
Chancellor  alone,  who  was  empow^'ed  to  appoint  commissioners 
to  seize  the  persons  and  property  of  bankrupt  Jradere  and  to 
distribute'The  propcrt}-  rateably.  Proceedings  under  this  Act 
were  commenced  by  suing  out  a  commission  of  bankruptcy  under 
the  Great  Seal:  and  the  property  of  the  bankrupt  vested  in  the 
commissioners,  who  assigned  it  to  assignees  by  whom  it  was 
realized  and  distributed  among  the  creditors  (i) . 

Neither  of  the  Acts  above  mentioned  contained  any  provision  4  Anne,  c.  17. 
for'theidisrharge  of  the  bankrupt;  but  it  was  provided  by  4  Anne, 
c.  17  (an  Act  amended  by  several  subsequent  statutes  which 
require  no  notice  in  this  place),  that  a  trader  who  had  surrendered 
all  his  effects  might,  with  the  consent  of  a  specified  number  of  his 
creditors,  obtain  an  order  of  discharge,  called  a  "certificate  of 
conformity." 

All  the  prior.,A£ts  were  consolidated  and  amended  by  the  Act  6  Geo.  4, 
of  "1825  (Ic) .     This  Act  retained  the  principlT'^of  collecting  and  ^' 
distributing  the  estates  of  bankrupt  traders  by  means  of  creditors' 
assignees.     It  was  framed  on  the  lines  of  the  previous  Acts,  but 
it  introduced  the  principle  of  deeds  of  arrangement,  subject,  how- 
ever, to  very  severe  restrictions. 

(e)  The  word  "insolvent"  is  here  17  Ch.  D.  756,  cited  per  Cairns,  C, 

used  in  the  sense  of  a  person  unable  Hill  v.   E.   ^   W.   India  Bock  Co.,  9 

to  pay  his  debts;  but  it  sometimes  de-  App.  Cas.  456. 

notes  a  debtor  who  took  the  benefit  (g)  34  <fc  35  Hen.  8,  c.  4. 

of  the  "Insolvency  Acts"  (see  Elph.  (h)  13  Eliz.  c.  7. 

i:   CI.    Soarfhcs,    100;    poul .   p.    341),  (t)  As  to  the  nature  of  the  jurisdic- 

wliich  had  tlie  same  general  purpose  as  tion  of  the  Lord   Chancellor  in  pro- 

the  Bankruptcy  Acts,  but  applied   to  ccedings    under    tliis    Act,   sec    Leo   & 

non-traders  only.  Wace,  2. 

(■/)  Ter  James,  L.J.,  Ex  p.  Walton,  (k)  0  Geo.  4,  c.  16. 
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Ch.   XVIII. 

1  &  ■!  Will.  4, 
0.  56. 

Court  of 
Review. 


Fiat." 


Act  of  1849. 


Act  of  1861. 


Non- traders 
— lu.sulvent 
Debtors' 
Court. 


In  1831  the  lirst  Court  oi' J^a^i^il^S^'  ^^^^^^  ^^®  Court  oi' 
lievicw,  waroiOriish75~(0"-  "Tive" jurisdiction  of  the  Lord  Chan- 
cellor in  bankruptcy" was  transferred  to  the  Court  of  lleview, 
subject  to  an  appeal  to  the  Lord  Chancellor.  Official  commis- 
sioners Avere  appointed  with  all  the  powers  theretofore  vested  in 
commissioners  appointed  by  the  Lord  Chancellor.  Proceedings 
in  bankruptcy  under  this  Act  were  commenced  by  the  petition  of 
a  creditor  to  the  Lord  Chancellor,  followed  by  the  issue  of  a 
"  fiat "  by  one  of  the  judges  or  a  master  of  the  Court  of  Chancery 
authorizing  the  creditor  to  prosecute  his  complaint  in  the  Court 
of  Review,  or  before  persons  named  in  the  fiat  who  were  to  have 
all  the  powers  of  commissioners  appointed  under  the  Great  vScal. 
A  certain  number  of  persons  were  to  be  appointed  by  the  Lord 
Chancellor  to  act  as  "  official  assignees."  All  the  personal  estate 
and  the  rents  and  profits  of  the  real  estate,  and  the  proceeds  of 
sale  of  the  estate,  both  real  and  personal,  of  the  bankrupt  were 
to  be  received  by  the  official  assignee  alone.  The  "present  and 
future  real  estate "  of  a  bankrupt  was  to  vest  in  the  official 
assignee  ajid  the  assignee  or  assignees  chosen  by  the  creditors,  by 
virtue  of  their  appointment,  and  was  to  shift  from  time  to  time  to 
the  assignees  for  the  time  being.  The  then  existing  law  was  con- 
solidated and  amended  by  the  Bankrupt  Law  Consolidation  Act,^ 
1849(w),  which  made  some  alterations  as  lo  dccils  ol'  arianocni(-nt . 
;^xt  followed  the  Bankruptcy  Act,  1801  (//),  which  cxlcndrd  the 
law  of  bankruptcy  to  non-traders  and  substituted  an  order  of 
cFischarge  for  a  certificate  of  conformity,  and  facilitated  composi- 
tion deeds. 

Prior  to  this  Act  non-traders  could  obtain  relief  from  their 
debts  while  in  custody  for  debt  only  by  the  filing  of  a  petition  to 
tKe  Insolvent  Debtors'  Court  (o),  either  by  tlir  tlcbtor  or  by  llie 
creditor  at  whoso  suit  the  debtor  was  in  prison.  The  Court 
then  made  an  order  vesting  the  debtor's  property  in  a  "  provisional 
assignee,'"  and  had  power  to  appoint  any  other  persons  to  l)e 
assignees,  on  whose  appointment  the  debtor's  property  passed  to 
them  for  the  benefit  of  the  ci-editors.     After  examination  of  the 


(0  By  1  &  2  Will.  4,  c.  56,  amended 
by  5  &6  Will.  4,  c.  29. 
(ot)  12  &  13  Vict.  c.  106. 
(«)  24  &  25  Vict.  c.  134. 
(o)    1   &   2   Vict.   c.    110,   repealed, 


with  the  amending  Acts,  by  the  Act  of 
1861.  There  were  several  earlier  Acts, 
the  most  important  of  which  was  7 
Geo.  4,  c.  57. 
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debtor  by  the  Court,  he  might  be  discharged  ou  the  terms  of  Ch.  XVIII. 
giving  a  warrant  of  attorney  to  enter  up  judgment  for  the  amount 
of  the  unsatisfied  debts. 

Bv  the  Bankruptcy  Act,  1869  (»),  a  "trustee,"  in  whom  the  Bankruptcy 
property  of  the  bankrupt  was  to  vest  (_q),  was  substituted  for  the 
creditors"    a::Siun<-'e!>    under    tho    former    Al'I.s.    which    were     all 


repealed  (v).  A  new  Court,  called  "the  London  Bankruptcy 
Court"  (r),  was  established  having  jurisdiction  in  London  and  a 
district  round  it  defined  by  reference  to  the  Metropolitan  County 
Courts,  the  jurisdiction  outside  these  limits  being  given  to  the 
local  County  Courts.  There  was  a  chief  judge  who  presided 
over  the  London  Bankruptcy  Court  and  to  whom  appeals  could 
be  brought  from  County  Courts.  This  Act  was  repealed  by  the 
Bankruptcy  Act,  1883(g). 

The  existing  law  of  bankruptcy  is  ro2:ulatcMl  by  the  Bankruptcy  Bankruptcy 
Acts.  1883  and  1890  (t),  and  llic  Jiuics  thorfiiiuler.  The  object  ^^^  iggo. 
of  tliesc  Acts  is  to  provide  that  the  property  of  a  person  unable 
to  pay  his  debts  in  full  shall  be  distributed  rateably  among  his 
creditors,  and  that  thereupon  he  shall  be  freed  from  his  debts, 
either  absolutely  or  on  certain  conditions.  The  alterations  in 
the  law  made  by  the  Act  of  1883  appear  to  be  mainly  in  matters 
of  administration,  the  objects  being  to  diminish  the  powers  hitherto 
given  to  a  majority  of  the  creditors  and  to  put  a  greater  con- 
trolling power  in  the  hands  of  the  Court,  and  also  to  enforce  a 
more  careful  and  moral  conduct  on  the  part  of  debtors  {u) . 

It  is  impossible  within  the  limits  of  this  work  to  give  more  tban 
a  general  outline  of  the  present  law  of  bankruptcy;  we  propose, 
however,  to  explain  in  some  detail  the  meaning  of  an  "  act  of 
bankruptcy"  and  the  effect  of  bankruptcy  on  property. 

The  Courts  having  jurisdiction  in  bankruptcy  are  the  Higli  Jurisdiction 
Court  of  Justice  and  the  County  Courts,  except  such  of  the  latter  "up^y. 
as  arc  excluded  by  order  of  the  Lord  Chancellor  (cc).     County 
Courts  have,  for  the  purposes  of  their  bankruptcy  jurisdiction,  all 
the  powers  of  the  Higb  Court  {y).     Every  Court  having  original 


(V)  32  &  33  Vict.  G.  71.  -««'''^.   17   Q.   B.   D.   250;    per  Lopes. 

(q)  lb.  8S.  14  (1),  17.  L.J.,  ib.  257. 

(r)  Ib.  88.  59—72.  C^)    Bankruptcy   Act,    1883,   s.   92. 

(8)  46  &  47  Vict.  c.  52,  ss.  3,  169.  The    London    Bankruptcy  Court  now 

{t)  46  L  47  Vict.  c.  52,  and  53  4:  forms  part  of  the  Supreme  Court  of 

54Vict.  c.  71.    Sec  Bankruj)tcy  KulcH.  Judicature,    and     its    jurisdiction     is 

(u)   Per  Lord  Eslior,  M.K.,  Ex  p.  transferred  to  tlic  lliKh  Court;  s.  93. 

(y)  S.   100;    Rey.  v.  Surrr;/  County 
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Ch.  XVIII.  jurisdiction  iu  bankruptcy  lias  jurisdiction  all  over  England;  and 
proceedings  in  bankruptcy  may  bo  transferred  from  one  Court  to 
another {z). 

Bankruptcy  proceedings  are  instituted  by  a  petition,  w hich 
may  be  presented  by  a  creditor  or  bv  the  debtor  himselfTa)  -  The 
petition  is  to  be  presented  to  the  High  Court  if  the  debtor  "  has 
resided  or  carried  on  business  (6)  within  the  London  Bankruptcy 
district  (c)  for  the  greater  part  of  the  six  months  immediately 
preceding  the  presentation  of  the  petition,  or  for  a  longer  period 
during  those  six  months  than  in  the  district  of  any  County  Court, 
or  is  not  in  England."  In  any  other  case  the  petition  is  to  be 
presented  to  the  County  Court  for  the  district  in  which  the  debtor 
has  resided  or  carried  on  business  for  the  longest  period  during 
the  six  months  immediately  preceding  the  presentation  of  the 
petition  (d). 

If  a  debtor  commits  an  act  of  bankruptcy  (e),  the  Court  may 
make  a  "receiving  order"  for  the  protection  of  the  estate  on  the 
petition  of  a  creditor  or  creditors  to  the  amount  of  501.  presented 
within  I  lire  months  of  the  act  of  bankruptcy,  or  on  the  petition 
of  the  drblor  himself  alleging  that  he  is  unable  to  pay  his 
'  debts  (/). 

On  the  making  of  a  receiving  order  an  "  official  receiver  "  is 
thereby  constituted  receiver  of  the  property  of  the  debtor  {cf),  and 
thereafter  creditors  are  prohibited  from  taking  proceedings 
against  the  debtor  in  respect  of  any  debt  provable  in  bankruptcy, 
unless  with  leave  of  the  Court  {g). 

A  receiving  order  does  not  divest  the  debtor  of  his  property, 
nor  iiiikc  liim  a  baiikrnjit.  nor  place  him  under  the  disabilities  of 
an  ailjudieated  bankrupt.  Notwithstanding  a  receiving  order,  the 
debtor  is  the  only  person  who  can  sue  for  the  recovery  <oi  what 
belongs  to  him,  and  what  he  recovers  in  the  action  is  his  property, 
both  legally  and  equitably,  although  he  must,  when  he  recovers 


' '  Receiving 
order." 


Official 
receiver 


Effect  of 
receiving 
order. 


Court,  13  Q.  B.  D.  963;  Ux  p.  Retj- 
nolds,  15  Q.  B.  D.  169,  186;  Skinner 
V.  Northallerton  County  Court,  [1898] 
2  Q.  B.  680. 

(z)  S.  97. 

(«)  S.  4  (1)  (f);  ss.  b,  8. 

(7;)  See  Ex  p.  Breull,  16  Ch.  D. 
484. 

(c)  Defined  by  s.  96  as  the  City  of 
London  and  the  liberties  thereof,  and 


all  such  parts  of  the  metropolis  and 
other  places  as  are  situated  within  the 
district  of  any  metropolitan  County 
Court  (as  to  which  see  3rd  Schedule  to 
the   Act) . 

(d)  S.  95. 

fe)  See  s.  4,  as  amended  b}'  s.  1  of 
the  Act  of  1890.     Post,  p.  349. 

(/)  Ss.  5,  6,  8. 
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it,  hand  it  over    to    the  official  receiver  for  the  benefit    of    his  Ch.    XVIII. 
creditors,  if  he  does  not  pay  or  compound  with  them  (/^). 

As  soon  as  may  be  after  the  receiving  order  a  "  first  meeting^  Fh-st  meeting 
of  creditors"  is  held  to  consider  whether  a  proposal  for  a  com.-i^^^'^^^^'^^^- 
position  or  scheme  of  arrangement  shall  be  entertained,  or  whether 
it  is  expedient  that  thf  debtor  shall  be  adjudged  bankrupt  (i). 
The  debtor  has  to  submit  to  the  official  receiver  a  statement  of  his 
affairs  showing  his  assets  and  liabilities  (k),  and  is  examined  at 
a  public  sitting  of  the  Court  as  to  his  conduct,  dealings,  and 
property  (Z). 

The  debtor  may,  within  four  days  after  submitting  his  state-  Composition 
ment  of  affairs,  or  within  such  extended  time  as  the  official  arrangement, 
receiver  may  fix,  lodge  with  the  official  receiver  a  proposal  in 
writing  embodying  the  terms  of  a  composition  or  scheme  of 
arrangement  of  his  affairs(which  he  is  desirous  of  submitting  for 
the  consideration  of  his  creditors.  "Thereupon  a  meeting  of 
creditors  is  to  be  held  before  the  public  examination  is  concluded, 
and,  if  the  proposal  for  the  composition  or  scheme  is  accepted  at 
that  meeting  by  a  majority  in  number  and  three-fourths  in  value 
of  the  creditors  who  have  proved,  it  will,  when  approved  Ijy  the 
Court,  bo  binding  on  all  the  creditors.  An  application  to  the 
Court  for  approval  is  not  to  be  heard  until  after  the  public 
examination  is  concluded,  and  the  Court,  before  approving  the 
proposal,  must  hear  a  report  of  the  official  receiver  as  to  its 
terms  and  as  to  the  conduct  of  the  debtor,  and  any  objections 
made  by  any  creditor.  In  certain  cases  (for  example,  if  the 
terms  are  not  reasonable)  the  ygourt  must  refusej^and.  in  other 
eases  it  may  either  approve  or  rrru-f  lo  approve  ili<'  jn'oposal. 
When  a  composition  or  scheme  is  uee'ptid  ami  a[iiii(j\('(l.  it  bunls 
all  the  creditors  so  far  as  relates  to  debts  provable  in  bankruptcy, 
but  does  not  release  the  debtor  from  certain' specified  liabilities, 
except  as  expressly  ordered  by  the  Court.  There  is  power,  in 
case  of  default  of  payment  of  any  instalments  under  the /6om- 
position  or  scheme,  or  if  it  appears  to  the  Court  that  the'  com- 
position or  scheme  cannot  proceed  without  injustice  or  dQlay,  or 
that  the  approval  was  obtained  by  fraud,  to  adjudge  th^  debtor 
banknipt_and__to  annul  the  composition  or  scheme  without  pre- 
judice to  anything  done  under  it  (m) . 

(h)    Per   Lindlcy,   L.J.,  Rhodes   v.  (7c)  S.  16. 

Dawson.  16  Q.  T3.  D.  553;  Re  Berry,  (I)  S.  17;  Act  of  1890,  s.  2. 

ri896]  1  Ch.  939.  (m)    Act   of    1890,   s.    3    (replacing 

(i)  Act  of  1883,  9.  15.  the  repealed  h.  18  of  the  Act  of  1883). 
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Ch.  XVIII. 

Composition 
distinguished 
from  bank- 
ruptcy. 


CV-fi-a-A-A--  ^.-^ 


Adjudication. 


Trustee. 


The  rights  of  creditors  and  of  tho  debtor  under  a  composition 
are  different  from  those  under  a  bankruptcy. 

At  common  law  a  debt  could  not  be  satisiied  by  the  mere 
payment  of  a  smaller  sum  of  money  {ante,  p.  171):  but,  where  an 
arrangement  is  made  between  a  debtor  and  his  creditors  or  some 
of  them  that  he  shall  pay,  and  that  they  shall  take,  smaller  sums 
than  those  actually  due  in  satisfaction  of  their  debts,  the  con- 
sideration for  each  creditor  giving  up  part  of  his  debt  is  the  giving 
up  of  part  of  their  debts  by  the  other  creditors  (»),  and  the 
arrangement  is  valid  at  common  law  irrespective  of  statute,  so- 
that  the  rights  of  the  creditors  and  debtor  in  such  cases  depend 
upon  express  contract.  The  operation  of  a  composition  under 
the  Act  of  1869  was  that  the  debtor  was  left  in  possession  of  his 
property  and  entitled  to  deal  with  and  dispose  of  it  as  he  thought 
fit;  and,  subject  to  the  payment  of  the  composition,  he  became 
a  free  man,  discharged  from  his  obligations  and  remitted  to  his 
former  rights  (o) . 

By  the  General  Kules  under  the  Act  of  1883  (p),  on  the  approval 
of  a  composition  or  scheme  the  official  receiver  is  to  put  the  debtor 
(or,  as  the  case  may  be,  the  trustee  under  the  composition  or 
scheme,  or  the  other  person  or  persons  to  whom  under  the  com- 
position or  scheme  the  property  of  the  debtor  is  to  be  assigned) 
into  possession  of  the  debtor's  property;  and  the  receiving  order 
must  be  discharged.  If  the  composition  or  scheme  is  annulled, 
the  property  is  to  vest  in  the  official  receiver,  unless  the  Court 
otlierwise  directs. 

W'hrii  ;i  ivci'i\iiig  order  has  Ixm'h  iniulc  if  no  compu.-ition  or 
schemi'  i>  .iirvptL'd  and  approved,  thi'  C'diuI  ■■>li;ill  ailjiuliri'  '  (g) 
the  dcliioi  haiikrupt.  and  thereupon  hi-  1 "' '' "'''^.Y... .^^;. J2  *"'Come 
di\  i-i'  ' 


ajiioiig-  his  creditors  and  1o  vol    iii  a  Irustee.(r). 
Until  a  trustee  is  appointed,  the  official  receiver  is  the  trustee, 
and  immediately  on  the  adjudication  the  property  of  the  bank- 
rupt vests  in  him  as  such  trustee:  and  when  a  trustee  other  than 
tho  ofhcial  receiver  is  appointed,  the  property  forthwith  passes  to 


(«)  Good  V.  Cheesman,  2  B.  &  Ad. 
328;  36  E.  R.  374.  Per  Ld.  Black- 
burn, Societe  Generate  v.  Geen,  8 
App.  Cas.  614;  Couldery  v.  Bartrum, 
19  Ch.  D.  399. 

(o)  See  Ex  p.  Manchester  and 
Liverpool   Bank,   18   Eq.    253;    Ex  p. 


Castle,  1  Ch.  D.  113;  Ex  p.  Burrell. 
id.  547;  Bolton  v.  Ferro,  14  Ch.  D. 
176. 

{p)  Bankruptcy  Rules,  208,  212,  213. 

(<7)  Re  Thurlow,  [1895]  1  Q.  B. 
724. 

(r)   Act  of  1883,  s.  20. 


m 
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and  vests  in  the  trustee  appointed  (s) .     With  respect,  however,  Ch.   XVIII. 
to  personal  property  (t)  acquired  after  the  bankruptcy,  the  bank-  After- 
rupt  can,  until  the  trustee  in  bankruptcy  intervenes,  give  a  good  prSpSy. 
title  to  a  bond  fide  purchaser  f op- value  (m). 

The  trustee  may  be  appointed  by  the  creditors,  or,  on  their 
default  for  four  weeks,  by  the  Board  of  Trade,  with  power  for  the 
creditors  to  appoint  a  trustee  in  his  place  {x) . 

The  creditors  may  appoint  several  persons  to  be  trustees  jointly 
or  successively  {y) . 

The  trustee  may  sue  and  be  sued  by  the  official  name  of  "the 
trustee  of  the  property  of  . .   a' bankrupt,"  and  by  that  name 

may  hold  property  of  every  description,  make  contracts,  and  enter 
into  any  engagements  binding  on  himself  and  his  successors  in 
office  (z). 

During  any  vacancy  in  the  office  of  trustee,  the  official  receiver 
is  to  act  as  trustee  (a) . 

The  creditors  may  also  appoint  a  "committer  of  inspection,"  Jf^l^^jjg"^?,^^^ 
to  consisFof  not  more  than  five  or  less  than  three  creditors,  t_o, 
superintend  the  adnnni-t  rai  ion  of  the  bankrupts  [)ro[)erty  by  the 
trustee  (6);  and  the  creditors  may  delegate  die  appointment  of  the 
trustee  to  the  committee  of  inspection  (c) . 

E^nM^aftex  Mladic  at  io^^^  StSjudU 

for  a  composition  or  sclieme^the  proceedings  on  which  are  similar  cation, 
to  those  on  a  composition  or  scheme  before  adjudication,  and, 
if  theX'ourt  approves,  it  may  annul  the  bankraptcy  and  vest  the 
property  of  the  bankrupt  in  him  or  such  other  person  as  it  may 
appoint  {d) ;  and  the  Court  may  annul  the  composition  and  ad- 
judicate the  debtor  a  bankrupt  upon  the  same  grounds  as  in  the 
case  of  a  composition  approved  before  adjudication  (e). 

The  Acts  contain  most  elaborate  provisions  as  to  the  assistance  Jj^^^J,^""-^  °* 
to  bo  given  by  the  debtor,  and  by  every  other  person  supposed  to  property, 
be  capable  of  giving  information  as  to  the  debtor's  affairs,  to  the 


(s)  S.  54.     See  Turquand  v.  Board  (x)  S.  21;  Act  of  1890,  s.  4. 

of  Trade,  11  App.  Cas.  286.  (y)  S.  84. 

{t)     Official     Receiver      v.     Cooke,  (z)  S.   83. 

[1906]    2   Ch.    661;    Re  Kent   County  (a)  S.  87  (4),  and  s.  70  (1)  (g). 

.  .   .   Co.,  [1909]  2  Ch.  195.  (h)  S.  22;  Act  of  1890,  s.  5. 

(u)  Cohen  V.  Mitchell,  25  Q.  B.  D.  (c)  S.  21  (1). 

262;    Be  Clark,  [1894]  2  Q.   B.  393;  (r/)  S.  23;  Act  of  1890,  s.  6. 

Re  nenaetl.  [1907]  1   K.  B.  149.  (r)    Anlr,   p.   345. 
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Ch.  XVIII.  oilicial  receiver  or  trustee  with  respect  to  the  discovery  or  realiza- 
tion of  the  debtor's  property  (/). 

Discharge  of         At  any  time  after  adjiulicnl  i(^ii  lli<'  l^anknipt  iiiav  ;i]i]dv  for  an 

bankrupt.  order  of  discharge,  hut  1  he  ai)i)lii:it  i"ii  is  not  to  be  heai'd  unlii  after 
tlTopublic  examinai  ion  of  tlic  l.anki  upl  is  concluded.  On  hearing 
tlio  applicationThe  Court  is  to  consider  the  report  of  the  official 
receiver  as  to  the  bankrupt's  conduct  and  affairs,  and  may  either 
grant  or  refuse  an  absolute  order  of  discharge,  or  suspend  the 
operation  of  the  order  for  a  specified  time,  or  grant  an  order  subject 
to  conditions  as  to  the  earnings  or  income  or  after-acquired  property 
of  the  bankrupt.  But  the  discharge  must  be  refused  if  the  debtor 
has  committed  certain  criminal  offences  in  connection  with  his 
bankruptcy  (g),  unless  for  special  reasons  the  Court  otherwise 
determines  (h) ;  and,  on  the  proof  of  certain  facts,  the  most  im- 
portant of  which  is  that  his  assets  do  not  amount  to  lO.s.  in  the 
pound  on  his  unsecured  liabilities  (unless  this  fact  arises  from 
circumstances  for  which  he  cannot  justly  be  held  responsible), 
the  Court  must  either  refuse  the  dischai-ge,  or  suspend  it  for  not 
less  than  two  years,  or  suspend  it  till  a  dividend  of  not  less  than 
10s.  in  the  pound  has  been  paid  to  the  creditors,  or  require  the 
bankrupt  to  consent  to  judgment  being  entered  up  against  him 
for  the  balance  or  part  of  the  balance  of  the  unsatisfied  provable 
debts  to  be  paid  out  of  his  future  earnings  or  after-acquired  pro- 
perty, but  so  that  execution  is  not  to  be  issued  without  leave  of 
the  Court  (i). 

Debts  Debts    provable    under    the    bankruptcy    are    "all  debts    and 

provable.  liabilities,  present  or  future,  certain  or  contingent,  to  which  the 
debtor  is  subject  at  the  date  of  the  receiving  order,  or  to  Avhich 
he  may  become  subject  before  his  discharge  by  reason  of  any 
obligation  incurred  before  the  date  of  the  receiving  order"  {k). 
But  they  do  not  include  "  demands  in  the  nature  of  unliquidated 
damages  arising  otlierwise  than  by  reason  of  a  contract,  promise, 
or  breach  of  trust "  (Z).  A  person  having  notice  of  an  act  of  bank- 
ruptcy available  against  the  debtor  cannot  prove  for  any  debt  or 
liability  contracted  by  the  debtor  subsequently  to  such  notice  (m). 
The  debtor  is,  however,  released  from  such  a  debt  by  his  discharge. 


(/)  Ss.  24,  27;  Act  of  1890,  s.  7.  [1901]  2  K.  B.  478. 

(g)  lie  Hedley,  [1895]  1  Q.  B.  923.  {k)  Act  of  1883,  s.  37    (3). 

(A)  Re  Stevens,  [1898]  2  Q.  B.  495.  (0  S.  37  (1). 

(0  Act  of  1890,  s.  8.     Be  Gaskell,  {m)   S.   37   (2). 
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for  it  is  a  "  debt  provable  in  bankruptcy,"  although  the  creditor  Ch.  XVIII. 
cannot,  under  the  circumstances,  prove  (t?). 

Where  tliere  have  been  mutual  credits  or  debts  or  dealings,  there  Mutual 
is  a  set-off,  and  the  creditor  may  prove  for,  or  pay,  the  balance, 
as  the  case  may  be  (o) . 

Rates  and  taxes  not  exceeding  one  year's  assessment,  and  the  Priority  of 
wages  or  salary  of  a  clerk  or  servant  (p)  during  four  months  before 
the  receiving  order,  and  not  exceeding  501.,  and  the  wages  of  a 
labourer  or  workman  during  two  months  before  the  receiving 
order,  and  not  exceeding  25Z.,  are  to  be  paid  in  full  in  priority  to 
all  othei-  debts  (q) .  Provision  is  also  made  for  preferential  claims 
by  apprentices  or  articled  clerks  with  respect  to  premiums  (r),  and 
as  to  the  preferential  right  of  a  landlord  to  distrain  for  six  months' 
rent  (s),  and  of  a  workman  under  the  Workmen's  Compensation 
Act,  1906  (#),  and  for  contributions  of  employers  under  the 
National  Insurance  Act,  1911  (u). 

A   "secured"  creditor,   i.e.,    "a  person  holding  a  mortgage.  Secured 
charge  or  lien  on  the  property  of  the  debtor,  or  any  part  thereof, 
ae  a  security  for  a  debt  due  to  him  from  the  debtor  "  (r),  may 
either— 

(1.)  Eely  on  his  security,  and  not  prove;  or 

(2.)  Realise  his  security  and  prove  for  the  balance  of  his  debt; 

or 
(3.)   Surrender  his  security  and  prove  for  his  whole  debt;  of 
(4.)  Assess  the  value  of  his  security  and  receive  a  dividend  in 
respect  of  the  balance:   in  which  case  the  trustee  may 
redeem  the  security  on  payment  of  the  assessed  value, 
or  require  the  property  to  be  sold  (x) . 
Acts  of  bankruptcy  (y)  may  be  divided  into  three  classes  (z):- 
(A.)    Personal   acts    or    defaults   on   the   part   of    the   debtor 
(B.)   Dealings  with  his  property  ;    (C.)   Acts  which  show  the 
insolvent  state  of  his  affairs. 


VActs  of  I 

IjankruptcyJ 


(«)   Buckwell  V.  Norman,  [1898]  1  the  Act  of  1890;  s.  1  (4)  of  the  Prc- 

Q.  B.  622.  ferential  Payments  Act,  1888. 

(o)    S.    38.      See   notes   to    Rose   v.  (0  6  Edw.  7,  c.  58,  s.  5. 

Hart,  2  Sm.  L.  C.  298,  305.  («)  1  &^  2  Geo.  5,  c.  55,  s.  110. 

{p)   Cairney  v.   Back,   [1906]   2  K.  (v)   S.    168. 

B.  746.  ix)  Act  of  1883,  Sched.  II.,  rr.  9— 

(q)  S.  40,  as  amended  by  the  Pre-  16. 

ferential  Payments  in  Bankru])tcy  Act,  (y)    Defined    by    the    .\ct   of    1883, 

1888  (51  &;  52  Vict.  c.  62),  s.  1.  8.  4,  as  amcmlod  by  the  .Vet  of  1890, 

(r)  S.  41.  8.  1. 

(s;   S.   42,  as  amended  by  s.  28  of  {z)  Baldwin  on  Bankruptcy,  87. 
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Ch.    XVIII. 

Personal  acts 
or  defaults. 


Dealings  with 
property 

— (1)  Con- 1 
veyance  to  i 
trustee  for  I 
creditur-s.     ' 


— (2)  Fraudu- 
lent convey- 
ances or  trifts. 


(A.)  Personal  acts  or  defaults  of  the  debtor,  done  or  made 
with  the  intention  (a)  of  defeating  or  delaying  his  creditors,  con- 
sist of — 

(1.)  Departing  out  of  England  (6); 

(2.)  Remaining  out  of  England  (c)\ 

(3.)  Departing  from  his  dwelling-house  (<:?) ; 

(4.)  Otherwise  absenting  himself  (e); 

(5.)   Beginning  to  keep  house  (/). 
(B.)  Dealings  by  the  debtor  with  his  property  (^). 

These  consist  of — 

(1.)  Any  conveyance  or  assignment  (^)  in  England  or  else- 
where («■)  by  the  debtor  of  his  property  to  a  trustee  or 
trustees  for  the  benefit  of  his  creditors  generally.  The 
conveyance  or  assignment  must  be  of  the  whole,  or  sub- 
stantially the  whole,  of  the  debtor's  property  (/c) ;  and 
for  the  benefit  of  the  creditors  generally  and  not  merely 
of  particular  creditors  or  a  particular  class  of  creditors(Z) . 
A  creditor  who  has  assented  thereto  cannot  avail  himself 
of  the  conveyance  as  an  act  of  bankruptcy  (in).  Some- 
times such  a  conveyance  may  be  set  aside  under  13  Eliz. 
c.  5 (n). 

(2.)  Fraudulent  conveyance,  gift,  delivery,  or  transfer  in  Eng- 
land or  elsew^here  (i)  by  the  debtor  of  his  property,  or 
of  any  part  thereof. 


(a)  The  intention  is  essential:  Jte 
Wood,  7  Ch.  302;  it  is  immaterial 
whether,  as  a  matter  of  fact,  the  credi- 
tors are  (^Ex  p.  Osborne,  1  Rose,  387) 
or  are  not  (Williams  v.  Nunn,  1 
Taunt.  270;  Chenoweth  v.  Hay,  1  M. 
&  S.  676)  delayed. 

(b)  See  Windham  v.  Paterson,  2 
Kose,  466.  As  to  a  foreigner  return- 
ing home,  see  Ex  p.  Crispin,  8  Ch. 
374;  Ex  p.  Gutierrez,  11  Ch.  D.  298. 

(c)  Ex  p.  Bunny,  1  De  G.  &  J. 
.309.  As  to  a  debtor  domiciled  abroad, 
see  Ex  p.  Bratidon,  25  Ch.  D.  500. 

(d)  See  Charrington  v.  Brown,  11 
Moore,  341;  Re  McKeand,  6  Morr. 
240. 

(e)  See  Ex  p.  Meyer,  7  Ch.  188; 
Chenoweth  v.  Hay,  sup.;  Bernasconi 
V.  Farebrother,  10  B.  &  C.  549; 
Russell  V.  Bell,  10  M.  &  W.  340;  62 


R.  R.  639;  Re  Alderson,  [1895]  1  K. 
B.  183;  Re  Worslcy,  [1901]  1  K.  B. 
309. 

(/)  E.g.,  a  denial  to  creditors,  sanc- 
tioned by  the  debtor;  Ex  p.  Foster,  17 
Ves.  416;  Muchlow  v.  May,  1  Taunt. 
479;  Richardson  v.  Pratt,  52  L.  T. 
614. 

(g)  Act  of  1883,  s.  4  (1)  (a),  (b), 
(c). 

(h)  Re  SpacJcman,  24  Q.  B.  D.  728; 
Re  Hughes,  [1893]  1  Q.  B.  595. 

(i)   See  Ex  p.   Crispin.  8  Ch.   374. 

{k)  Re  Spademan,  sup. ;  Re  Hughes, 
[1893]   1   Q.  B.   595. 

Q)  Re  Phillips,  [1900]  2  Q.  B.  329; 
see  Re  Saumarez,  [1907]  2  K.  B.  170. 

(»0  Ex  p.  Stray,  2  Ch.  374;  Re 
Brindley,  [1906]  1  K.  B.  377. 

(w)  Ante,  p.  99.  Robson  on  Bank- 
ruptcy, 143,  148. 
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Dispositions  may  be  fraudulent  either  under  13  Eliz.  c.  5  (w),  Ch.   XVIII. 
or  under  the  bankruptcy  laws. 

A  mortgage  of  all,  or  substantially  all,  a  man's  property  to 
secure  an  existing  de_bt  (o),  unless  the  mortgage  is  made  in  pursu- 
ance of  a  bond  fide  agreement  made  at  the  time  of  the  advance(p'), 
is  fraudulent.  On  the  other  hand,  a  mortgage  of  all  a  man's 
property  for  a  substantial  present  advan^(g),  or  for  a  past  debt 
and  a  substantial  present  advance,  in  order  to  enable  the  debtor  to 
continue  his  business  (r),  or  for  a  past  debt  and  further  advances 
agreed  to  be  made,  and  in  fact  made  (s),  is  not  fraudulent.  Of 
course,  a  bond  fide  sale  of  the  whole  of  a  man's  property  is  not 
fraudulent  (t). 

(S.)  Conveyance  or  transfer  in  England  or  elsewhere  (u)  by  the  —(3)  Fraudu- 
debtor  jot  his  property  or  stiryj'.^tJflfi'^'gQ^?  or  the  creation  ences. 
of  any  charge  thereon,  which  conveyanoe,  transfer,  or 
charge  would,  under  the  Act  of  1883yor  any  other  Act, 
be  void  as  a  fraudulent  preference, /if  the  debtor  were 
adjudged  bankrupt  (a?) . 
A  fraudulent  preference  is  "  every  conveyance  or  transfer  of  Definition, 
property   or  charge  thereon  made,  every  payment  made,  every 
obligation    incurred,    and    every    judicial    proceeding    taken    or 
suffered  by  any  person  unable  to  pay  his  debts  as  they  become  due 
from  his  own  money  in  favour  of  any  creditor,  or  any  person  in 
trust  for  any  creditor,  with  a  view  of  giving  such  creditor  a  pre- 
ference over  the  other  creditors"  (y).      Every  such  conveyance, 
&c.  is  to  be  deemed  fraudulent  and  void  against  the  trustee  in  the 
bankruptcy  of  the  person  making  it  if  he  be  adiudged  bankru])t 
on  a  pi'litiou  ]jn-~ciitiMl  withiii  lliriM'  montlis  thcrrafter  (?/). 

We  h;i\c  ah-cail\    noiuliMl  (nit  that  llic  ui'ccssar\-  consequence  of  "  View  to 
"  11,  '  ■        r>  prefer. 

a  conveyance  of  the  Avhole  of  a  debtor  s  property  as  security  for  a 
past  debt  is  to  delay  his  creditors,  and  is  therefore  fraudulent;  but 

(n)   Sec  note   («)  opposit<>.  P-    Johnson,    26     id.    338;     Jamaica, 

(o)  lie  Wood,  7  Cli.  302;    lie  Sin-  Adm.-Gen.  of  v.  Lascellcs.  |  1894]  A. 

clair,  26  Ch.  D.  319.  C.    135. 

{p)  Ez  p.  ILauxwell,  23  Ch.  D.  626;  («)  Ex  p.  Dann,  17  Ch.  1).  26. 

Ex   p.    Burton,    13    id.    102;    see   Re  (t)  Baxter  v.  Prilchard.  1  A.  &  E. 

Jackson  and   Bannjord,    |  1906  |    2    Cli.  156;    40  R.   R.   335;    Ex  p.   Siuhbins, 

467.  17  Ch.  D.  58. 

(r/)  Jennell  v.  Reynolds,   11  C.  li.  («)  See  Ex  p.  Crispin,  sup. 

N.  S.  709;   Morris  v.  Morris,  [1895]  (x)  S.  4  (1)    (c). 

A.  C.  625.  C?/)  S.  48. 

(r)  Ex  p.  Ellis,  2  Ch.  D.  797;   Ex 
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Ch.  XVIII.  a  conveyance  of  part  only  of  his  property  for  that  purpose  is  not 
~~  necessarily  fraudulent  -within  the  provisions  above  referred  to. 
The  main  difficulty  in  cases  alleged  to  fall  within  these  provisions 
is  to  ascertain  whether  the  payment,  &c.  was  made  substantially 
with  the  view  to  prefer  the  creditor  (z)  to  whom  it  was  made  {a)y 
as  distinguished  from  a  payment,  &c.  made  under  real  pressure  by 
the  creditor  (b),  or  made  in  the  ordinary  course  of  trade  (c),  or 
according  to  a  promise  to  pay  on  a  particular  day  (d),  or  under  a 
threat  of  proceedings  (e),  or  in  order  to  correct  a  mistake  made  in 
a  former  security  (/) . 

Where  a  trustee  who  has  misappropriated  trust  funds  replaces 
them  (g),  or  a  person  duly  applies  money  given  to  him  for  a 
particular  purpose  (h),  this  is  not  a  fraudulent  preference. 

(C.)  Acts  which  show  that  the  debtor  is  insolvent. 

These  are  (^):  — 

(1.)  Filing  by  the  debtor  in  the  Court  a  declaration  of  his 
inability  to  pay  his  debts,  or  presentation  by  him  of  a  bankruptcy 
petition  against  himself. 

(2.)  That  execution  issued  against  him  has  been  levied  by 
seizure  of  his  goods  {k)  under  process  in  an  action  in  any  Court 
or  in  any  civil  proceeding  in  the  High  Court  {I),  and  the  gooda 
have  either  been  sold  or  held  by  the  sheriff  for  twenty-one 
days  (m) . 

(3.)  That  a  creditor  has  obtained  a  final  judgjment^ against  him 
for  any  amount,  and,  execution  thereon  not  having  been 
stayed  (n),  has  served  on  him  in  England,  or  by  leave  of  the  Court 
elsewhere,  a  "bankruptcy  notice"  under  the  Act,  requiring  him 


Acts  showing 
insolvency. 

Declaration 
of  insolvency 


Execution. 


Bankruptcy 
notice. 


(z)  Sx  p.  Griffith,  23  Ch.  D.  69; 
Ex  p.  Hill,  ib.  695;  Ex  p.  Taylor,  18 
Q.  B.  D.  295;  Ee  Vautin,  [1900]  2 
Q.  B.  325. 

(fl)  Ee  Warren,  [1900]  2  Q.  B.  138. 

ib)  Ee  Wilkinson,  1  Morr.  65;  Ex 
p.  Jenkins,  2  id.  71. 

(c)  To7nkins  v.  Saffery,  3  App.  Cas. 
235. 

(d)  Bills  V.  Smith,  6  B.  &  S.  314. 
(«)  Ee  Wilkinson,  1  Morr.  65. 

(/)  Ee  Tweedale,  [1892]  2  Q.  B. 
217. 

{g)  Ex  p.  Stubbins,  17  Ch.  D.  58; 
Ex  p.  Taylor,  18  Q.  B.  D.  295;  Sharp 
V.    Jackson,    [1899]    A.    C.    419;     Ee 


Lake,  [1901]  1  K.  B.  710. 

(A)  Ex  p.  Kelly,  11  Ch.  D.  306. 

(0  Act  of  1883,  s.  4  (1)  (f),  (g), 
(h);  Act  of  1890,  s.  1. 

{k)  "  Goods  "  are  defined,  by  s.  168, 
as  meaning  all  chattels  personal,  and 
therefore  they  include  choses  in  action ; 
Colonial  Bank  v.  Whinney,  11  App. 
Cas.  434. 

(J)  Ex  p.  Caucasian  Co.,  [1896]  1 
Q.  B.  368. 

(ot)  Act  of  1890,  s.  1;  Burns- 
Burns  V.  Brown,  [1895]  1  Q.  B.  324. 

(m)  Ex  p.  Ford,  18  Q.  B.  D.  369; 
Ee  Connan,  20  id.  690;  Ee  Bond, 
[1911]  2  K.  B.  988. 
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to  pay  the  judgment  debt  in  accordance  with  the  terms  of  the  Ch.   XVIII. 

judgment  or  to  secure  or  compound  for  it  to  the  satisfaction  of 

the  creditor  or  the  Court,  and  he  does  not,  within  seven  days 

after  service  of  the  notice,  incase  the  service  is  effected  in  England, 

and  in  case  the  service  is  effected  elsewhere,  then  within  the  time 

limited   by  the  order   giving  leave  to  effect   the  service,  cither 

comply  with  the  requirements  of  the  notice,  or  satisfy  the  Court 

that  he  has  a  counterclaim,  set-off,  or  cross-demand  which  equals 

or  exceeds  the  amount  of  the  judgment  debt,  and  which  ho  could 

not  get  up  in  the  action  in  which  the  judgment  was  obtained. 

The  judgment  must  have  been  obtained  in  England  (o).  Any 
person  who  is  for  the  time  being  entitled  to  enforce  the  judgment, 
i.e.,  an  assignee,  may  serve  the  notice  (p) ;  and  a  judgment  creditor 
who  has  made  an  equitable  assignment  (q)  may  do  so  (r) ;  but 
not  a  judgment  creditor  who  has  agi-eed  not  to  enforce  the  judg- 
ment (s).  The  words  "final  judgment"  have  been  construed 
strictly  to  mean  a  judgment  where  there  has  been  a  proper  liti^ 
contestation  and  a  final  adjudication  of  it  between  the  pai'ties  {t) . 

If  the  time  for  payment  has  expired  and  no  application  has 
been  made  to  set  aside  the  notice,  the  act  of  bankruptcy  is  com- 
plete, and  it  is  not  safe  for  the  creditor  to  accept  payment. 

(4.)   Notice  by  the  debtor  to  any  of  his  creditors  that  he  has  Notice  of 
suspended  or  is  about  to  suspend  payment  of  his  debts  (?()•  of  payment. 

Any  notice  will  be  sufficient  which  is  expressed  in  terms  calcu- 
lated to  convey  to  the  creditor  the  information  that  the  debtor 
has  suspended  or  is  about  to  suspend  payment  (.x).  A  declara- 
tion of  hio  inability  to  pay  his  debts  may  be  made  in  terms  and 
under  circumstances  which  do  not  suggest  that  he  means  to  stop 
payment;  but  it  may  be  so  expressed  as  to  clearly  imply  that  ho 
does  not  mean  to  pay  his  debts  in  full,  in  which  case  it  will  bo 
an  act  of  bankruptcy  (x).  The  notice  may  bo  given  orally  (?/). 
This  applies  to  non-traders  as  well  as  to  traders  {z) . 


(o)  JRe  A  Ban/cn/ptci/ Notice,  [1S98]  (t)    Re   Jiinstead,    [1893]    1    Q.    15. 

1  Q.  B.  383.  199;    Be  Boyd,   [1895]   1   Q.   B.  611: 

{p)  Act  of  1890,  s.  1;  Re  Clements,  Be  A  Bankruptcy  Notice,  [1907]  1  K. 

[1901]    1    K.    B.    200;     Re     Macoun,  B.  478. 

[1904]  2  K.  B.  700.  (u)  Act  of  1883,  s.  4  (1)   (li). 

(q)    An/e,   p.    134    et   srr/.  (x)   Crook  v.   Mnrlny,  [1891]   A.  V. 

(r)  Re  Palmer,  [1898]  1  Q.  B.  419.  316. 

(.<()   Re  A  Debtor,   [1908]    1    K.   B.  (y)  Ex  p.  Nickoll,  13  Q.  B.  D.  109. 

344.  (c)  Re  Scott,  [1896]   1  Q.  B.  619. 

G.P.P.  23 
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Ch.   XVIII.       The  property  of  a  bankrupt  divisible  among  his  creditors  docs 
not  comprise  (a) — 


Property 
divisible 
amongst 
creditors ; 

— Excepted 
property. 


(1.;  Property  liold  hy  Uie  baukiupt  on  trust  for  any  other 
person ; 

(2.)  The  tooLs  (if  any)  of  his  trade  and  the  necessary  wearing 
apparel  and"^. Ijie.dding  for  himself^  his  wife  anrl  ohddron.  to  a 
value,  inclu.si\-e  of  tooTTand  apparel  and  bedding,  not  exceeding 
the  whole. 


— Property 
divisible. 


But  it  does  comprise  (cr.) — 

(^i.)  A\i  such  "property  as  may  belong  to  or  be  vested  in  the 
bankrupt  at  the  commeuceincnt  of  the  bankruptcy,  or  may  be 
acquired  by  or  devolve  on  him  before  his  discharg-e  (b) ;  and 

(ii.)  The  capacitv  to  exercise  and  to  take  proceedings  for 
exercising  all  such  powers  m  or  over  or  in  respect  of  j)roper1y  as 
might  have  been  exercised  by  the  bankrupt  for  his  own  benefit  at 
the  commencement  of  his  bankruptcy  or  before  Ins  discharg-e, 
except  the  right  of  nomination  to  a  vacant  ecclesiastical  bene- 
fice (fe);  and 

(iii.;  All  goods  being,  at  the  commencement  of  the  bank- 
ruptcy, in  the  possession,  order,  or  disposition  of  the  bankrupt, 
in  his  trade  or  business,  by  the  consent  and  permission  of  the 
true  owner,  under  such  circumstances  that  he  is  the  reputed 
owner  thereof;  provided  that  things  in  action,  other  than  debts 
due  or  growing  due  to  the  bankrupt  in  the  course  of  his  trade 
or  business,  shall  not  be  deemed  goods  within  the  meaning  of 
this  section. 


Comiueuce- 
ment  of 
bankruptcy 
-  -relation 
back  of  trii.s- 
tcf  "s  title. 


The  phrase  "  coramenoement  of  the  bankruptcy"  requires  ex- 
planation. The  bankruptcy  of  the  debtor  is  deemed  "to  have 
rcktion  back  to,  and  to\commonoe  at,  the  time  of  the  act  of 
bankruptcy  being  committed  on  which  a  receiving  order  is  made 
against  the  bankrupt,  or,  if  he  is  proved  to  have  committed  more 
acts  of  bankruptcy  than  one,  to  have  relation  back  to,  and  to 
commence  at,  the  time  of  the  first  of  the  acts  of  batikriqilcy 
proved  to  have  been  committed  by  the  bankrupt  wjthin  three 
months  next  preceding  the  date  of  the  presentation  of  the  bank- 
ruptcy  petition  "(c). 

The  practical  result  is  that  after  the  lapse  of  throe  months  an 


(ff)  Act  of  1883,  s.  44. 

(b)  lie  Rose,  [1904]  2  Ch.  348.; 
[1905]  1  Ch.  94;  lie  Guedalla,  [1905] 
2   Ch.    331. 


amended  by  the  Act  of  1890,  .s.  20. 
Under  the  Act  of  1869,  the  bankruptcy 
might,  under  certain  circumstances, 
relate  back  to  any  act  of  bankruptcy 


(c)    S.    43.      See    also    s.    103  (5),       committed  within  twelve  months. 
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act  of  baukruptcj^  is  not  available,  i.e.,  the  rights  of  all  porsous  Ch.   XVIII. 
are  the  same  as  if  it  had  not  been  oommitted  {d) . 

The  trustee  can  transfer  the  bankrupt's  stock,  shares  in  ships, 
shares  or  other  property  transferable  in  the  books  of  any  com- 
pany, office,  or  person,  in  the  same  manner  as  the  bankrupt  might 
have  done  if  he  had  not  become  bankrupt  (ej ;  and  the  choses  in 
action  of  the  bankrupt  are  to  be  deemed  to  have  been  duly  assigned 
to  the  .trustee  (/) . 

The  provisions  as  to  goods  "  in  the  possession,  order,  or  dis-  Reputed 
position  of  the  bankrupt,"  sometimes  called  "reputed  ownership,"  order  and 
have  been  practically  the  same  in  all  the  Acts  commencing  with  disposition. 
21  Jac.  1,  c.  19  (g),  except  that  they  are  now  expressly  confined       ^ 
to  goods  ill  the  possession,  order,  or  dispositioii  of  the  bankrupt 
"in  hLs  trade  or  business/'  (i^). 

The  corresponding  provision  in  the  Act  of  1869  (s.  lrji,sub-s.  5) 
applied  to  traders  only,  but  did  not  contain  the  words  "  in  his, 
trade  or  business,"  and  therefore  it  had  a  less  extensive  operation 
as  to  persons,  but  a  more  extensive  operation  as  to  the  property 
affected  by  it  (i).  Of  that  provision  it  was  said  (/c)  that  it  "  must 
be  read,  as  the  similar  provision  in  the  bankruptcy  statutes  from 
the  time  of  James  I.  has  always  been  read,  with  some  attention  to 
common  sense.  It  has  always  been  construed  as  meaning  this: 
that,  if  goods  are  in  a  man's  ijossession,  order,  or  disposition 
under  such  circumstances  as  to  enable  him  by  means  of  them  to' 
obtain  false  credit,  then  the  owner  of  the  goods  who  has  permitted 
him  to  obtain  that  false  credit  is  to  suffer  the  penalty  of  losing 
his  goods  for  the  benefit  of  those  who  have  given  the  credit." 

These  provisions  do  not  extend  to  the  case  of  factors  who  have 
possession  of  other  men's  goods  merely  as  trustees  or  under  a 
bare  authority  to  sell  them  for  their  principal  (Z). 


(d)  See  also  s.   6    (1)    (o).  (i)  See,  as  to  the  difference  between 

(e)  S    50   C3")  *^®    ^^^^   "^    ^^^^    ^"'^    ^^^^    ^"    *'*'•'' 


respect,   Jie  Jenkinson,    15    Q.   B.    T>. 
t41 ;  and  fee  ])or  Cotton,  L.J.,  Colonial 
(rj)  See  ante,  p.   lOO,- as  to  the  Lis-        j^^^^^j.  ^     ^fkhmrf/,  30  Cli.   D.   274. 


(f)   S.   50   (5). 


tory  of  these  provisions. 

(h)  Sec  notes  to  Jlorn  v.  Baker, 
2  Sm.  L.  C.  255;  Ex  p.  Loverinrj,  24 
€h.  D.  31.  CO  ^f'|'■'■  V-  ('(tiJi'U.  Cowji.  253;  Ex 


(7c)   Per  Jaincs   L.J.,    A'.>-  p.    Il'iiif/- 
fleld,  10  Ch.  1).  594. 


p.    Ih-Hihl.   10  Ch.    I).   5()li. 

23  (2) 
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XVIII.       Lord   liedesdale   observed  {in),  commenting  on  an  Irish  Act 
couched  in  similar  language:  — 

"  Now,  tliat  clause  i-efers  to  chattels  in  the  possession  of  the  bank- 
rupt; 'in  his  order  and  disposition  with  consent  of  the  true  owner'; 
that  means,  where  the  possession,  order,  and  disposition  is  in  a  person 
who  is  not  the  owner,  to  whom  they  do  not  properly  belong,  and  who 
ought  not  to  have  them,  but  whom  the  owner  permits  unconscien- 
tiously,  as  the  Act  supposes,  to  have  such  order  and  disposition. 
The  object  was  to  prevent  deceit  by  a  trader  from  the  visible  posses- 
sion of  a  property  to  w-hich  he  was  not  entitled:  but  in  the  con- 
struction of  the  Act  the  nature  of  the  possession  has  always  been 
considered,  and  the  words  have  been  construed  to  mean  possession 

of  tlic  goods  of  another  with  the  consent  of  tlie  true  owner In 

all  those  cases  in  which  that  clause  in  the  Act  has  been  permitted  to 
have  the  ell'ect  of  divesting  the  right  in  the  person  who  had  a  right 
to  the  property,  the  nature  of  the  possession  has  always  been  con- 
sidered, and  whether  it  was  according  to  right.  In  cases  of  specific 
chattels,  which  are  settled  on  marriage  upon  the  husband  for  life, 
and  then  on  the  children,  the  possession  has  been  with  the  party,  the 
bankrupt,  with  the  consent  of  the  person  creating  the  trust,  and,  so 
far,  with  the  consent  of  the  true  owner;  but  the  possession  was 
according  to  the  title,  qualified  by  the  rights  of  others;  and  wherever 
that  has  been  the  case,  I  take  it,  the  law  has  never  been  construed 
to  extend  to  destroy  that  right  of  property;  but  it  has  been  confined  to 
those  cases  where  the  sole  and  absolute  owner  of  the  property  has 
permitted  it  to  remain  in  possession  of  the  trader,  in  whose  possession 
it  ouo-ht  not  to  be." 


Trade  or 
business. 


The  Act  contains  no  definition  of  "trade  or  business."  Mere 
buying  or  selling  occasionally  is  not  a  "trade  or  business"; 
probably  there  must  be  an  intention  to  buy  and  sell  constantly 
and  to  make  a  livelihood  thereby  (w),  and  the  "  trade  or  business  " 
must  be  carried  on  at  the  commencement  of  the  bankruptcy  (o) . 

"Goods"  in  the  Act  of  1883,  means  chattels  personal  (p), 
including  ships  (g),  but  excluding  fixtures,  growang  crops,  and 
choscs  in  action  (r),  other  than  "  debts  due  or  growing  due  to  the 
bankrupt  in  the  course  of  his  trade  or  business"  (s). 


(m)  Joy  V.  Campbell,  1  Sch.  &  Lef. 
336.  See  this  judgment  much  praised 
by  Parke,  B.,  Whitfield  v.  Brand,  16 
M.  &  W.  286.  See  also  Colonial  Bank 
V.  Whinney,  30  Ch.  D.  274,  280;  11 
App.  Cas.  443;  Re  Watson  ^  Co., 
[1904]  2  K.  B.  753;  Re  Button, 
[1907]  2  K.  B.  180. 

(n)  Re  Wallis,  14  Q.  B.  D.  950. 

(o)  Ex  p.  M' George,  20  Ch.  D. 
697;   Ex  p.  Salaman,  21    Ch.  D.  394. 


(p)  Act  of  1883,  s.  168. 

(y)  Mair  V.  Glennie,  4  M.  &  S. 
240;  16  R.  R.  445;  but  the  Merchant 
Shipping  Act,  1894,  s.  36,  protects  a 
registered   mortgagee. 

(r)  A  share  in  a  company  is  a  chose 
in  action  for  the  purposes  of  this  sec- 
tion; Colonial  Bank  v.  Whinney,  11 
App.   Cas.   426. 

(s)  Act  of  1883,  s.  44. 
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"  Debts  due  or  growing  due  to  the  bankrupt  in  the  course  of  Ch.  XVIII. 
his  trade  or  business  "  include  debts  already  contracted,  whether  ~~~ 

immediately  payable  or  not,  as    distinguished    from  contingent 
debts  (0- 

There  is  some  difficulty  in  defining  ''possession,  order,  or  '•Possession, 
disposition."  The  words  include  cases  where  the  property'  is  in  disposition." 
the  custody  of  a  servant  of  the  bankrupt  (u),  or  is  in  the  posses- 
sion of  a  person  to  whom  he  has  lent  it  {x),  or  of  a  warehouse- 
man, hirer,  or  carrier  for  him  (y);  but  not  where  it  is  in  the  posses- 
sion of  his  pawnee,  or  of  a  creditor  having  a  possessory  lien  (z), 
or  (probably)  of  the  sheriff  who  has  taken  it  in  execution  (a), 
or  of  a  bailiff  under  a  distress  (6),  or  of  a  receiver  appointed  by 
the  Court  (c) . 

Goods  in  the  possession  of  a  bankrupt  and  another  are  not  in 
his  order  and  disposition,  as,  for  example,  goods  belonging  to  a 
firm  are  not  in  the  order  and  dispositron  of  one  of  the  partners 
who  becomes  bankrupt  (d) . 

Where  the  property  in  goods  at  sea  is  changed  by  indorse- 
ment and  deliver}^  of  the  bills  of  lading  (e),  or  where  the  posses- 
sion of  goods  is  changed  by  giving  a  delivery  order  and  the 
attornment  of  the  bailee  (/),  the  goods  are  no  longer  in  the  order 
or  disposition  of  the  person  transferring  the  bill  of  lading  or  giving 
the  delivery  order.  The  mere  transfer  of  the  delivery  order  may 
take  the  goods  out  of  his  order  or  disposition  in  cases  where  by 
the  custom  of  the  trade  the  bailee  will  not  deliver  up  the  goods 
without  the  production  of  the  order  (g) . 

A  debt  remains  in  the  order  and  disJ)Osition  of  the  creditor 
after  an  assignment  by  him  until  notice  of  the  assignment  is  given 
to  the  debtor,  on  the  ground  that,  until  such  notice  is  given,  the 
creditor  is  able  to  obtain  payment  of  the  debt  to  himself,  and 


(t)  Ex  -p.  Kemp,  9  Ch.  383.  230;  Ex  p.  Edey,  19  Bq.  264;  Meggy 

(m)  Jackson  v.  Irvin,  2  Camp.  48;  v.  Imperial  Co.,  3  Q.  B.  D.  711,  716. 

11  R    R    658.  (^)  ^(K^ker  v.   Chidley,  11  Jur.  N. 

ix)  Exp.  Roy,  7  Ch.  D.  70 ;  Tlornsby  S.  654. 

V.  Miller,  1  E.  &  E.  192.  (c)   Taylor  v.   Eckersley,  5  Ch.   D. 

Cy)    Knowles   v.    Horsfall,   5   B.    &  740. 

Aid.    134;    llormby   v.    Miller,   sup.;  W   Ex  p.  Dorman,  8  Ch.   51;    Ex 

Jlervey  v.   Liddiard,  1   Stark.   123.  P-  Fletcher,  8  Ch.  D.  218. 

(z)    Greening  v.    Clark,  4   B.   &  C.  ('')  Ante,  p.  72. 

316;  Webb  v.  Whinney,  16  W.  R.  973.  (f)  Anic,  p.  73. 

(n)   Fletcher  v.  Manning,  12  M.  &  (g)    Consider     Lacon     v.    TAffen,   4 

W.   571;    Ex  p.   Foss,  2  De  G.  &  J.  Ci(f.  75. 
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Ch.   XVIII.  that,  the  asbignco,  \vho  is  the  true  owner,  lias  given  his  consent 

to  the  reputation  of  ownership  remaining  in  the  assignor  (h). 
Consent.  rphe    " consent   of    the     true     owner"    is    determined    by    his 

demanding  possession  of  the  goods,  even  if  he  is  unable  to  obtain 
possession  (i) :  and  the  demand  is  sulHcient  if  made  to  the  bank- 
rupt at  a  time  Avhen  the  goods  are  in  a  warehouse  (fc). 

The  "consent"  must  be  to  possession  as  reputed  owner  (Z). 

It  follows  that,  if  the  possession  is  obtained  by  fraud  (m),  or 
if  it  is  given  to  the  bankrupt  for  a  special  purpose  only  (71),  the 
case  is  not  within  the  Act. 

The  consent  can  onl}'  be  given  bv  a  person  capable  of  giving  it, 
and  not,  for  instance,  by  an  infant  or  a  married  woman  restrained 
from  anticipation  (0). 
True  owiur.  Ji^  Order  to  bring  a  case  within  the  section  there  must  bo  a 

true  o^^^ler,  as  distinguished  from  an  apparent  owner  (p) .  Where 
the  goods  are  in  the  possession  of  a  trustee  on  an  express  trust, 
or  of  an  executor  or  administrator,  he  is  the  true  owner,  and  the 
section  does  not  apply  {q) .  If,  however,  he  consents  to  the  pro- 
perty being  in  the  order  and  disposition  of  another  who  becomes 
bankrupt,  the  section  applies  (r) .  Trustees  who  have  not  ac- 
cepted the  trust  or  executed  the  trust  deed  are  not,  but  the  benc- 
liciaries  are,  the  true  owners  (s). 

Where  a  cestui   que  trust   is   placed   in    possession    of   specitic 
chattels  settled  on  him  for  life,  the  section  does  not  apply  {t). 
Mortgagee  Where  goods  are  mortgaged,  the  mortgagee  is  the  true  owner  {u). 

true  owner.      ^yhero  the  grantor   of  a   bill   of   sale  within   the  Bills   of   Sale 


{h)  Itutter  V.  Everett,  [1895]  2  Ch.  (o)  lie  Mills,  [1895]   2  Cii.   5G4. 

872;  Re  Seaman,  [1896]  1  Q.  B.  412;  (jt,)  joy  v.  Camqybell,  1  Sch.  k  Lef. 

Re  Goetz,  [1898]  1  Q.  B.  787.  328;  9  R.  R.  39. 

{i)  Breioiny.  Short,  b^.  k,'^.  Ill;  (y)    Sinclair   v.    Wilson,   20     Beav. 

Smith  V.   Topping,  5  B.  &  Ad.   674;  324;  Ex  p.  Ellis,  1  Atk.  101. 

39  R.  R.  616.  (,.>)  ^^  ^    2)«Ze,  Buck,  365. 

(A)  Ex  p.  Ward,  8  Ch.  144.  ^^^  j^^  ^^^^^  ^^^^^^^^ 

(I)    Smith   V.    Hudson,   6   B.    i:   S.  ^^.   Shaftesbury  v.  Russell,  1  B.  & 

447;  Re  Watson,  [1904]  2  K.  B.  753.  ^    ggg.  35  r.  r.  594;  Joy  v.  Camp- 

(w)   Gladstone  v.  Hadwen,  1  M.  &  i^cll,  sup. 

S.  517;  14  R.  R.  520;  Ex  p.  Carton,  4  (j^)  Freshney  v.  Carrick,  1  H.  i:  N. 

Dea.  &  C.  120.  653;    Eraser  v.  Swansea  Co.,  1  A.   & 

(«)  Collins  V.  Forbes,  3  T.  R.  316;  E.  354;  Ryall  v.  Rowles,  1  Ves.  Sen. 

1  R.   R.   712;    Moore  v.    Barthrop,   1  348;    1   W.  &  T.  L.   C.   98;    Colonial 

B.  &  C.  5.  Sank  v.   Whinney,  30  Ch.  D.  281. 
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Act,  1882  (x),  remains  in  possession  as  reputed  owner,  the  section  Ch.  XVIII. 
applies  (2/). 

And  lastlj',  the  question  whether  goods  are  in  the  "  order  and 
disposition  "  of  a  man,  in  other  words,  whether  he  is  the  reputed 
owner,  is  a  question  of  fact  (2) . 

Lord  Selbornc,  L.C.,  says  (a):  — 

"  The  doctrine  of  repiitPii  o\viior>lii|>  <-1<m^--  not  iP(|uive  any  invcsti- 
gation  into  tl^j^  actual  ,-i.r'  .m'  kiMv,  1i.  1_^v  .jr  Ih'lii-f.  imiIi-v  ni  all 
creditors  or  of  particular  ereJiiurs,  aud  >iill  le->  ui  die  uuisule  wurld, 
who  are  no  creditors  at  all,  as  to  the  position  of  particular  goods.  It 
is  enough  for  the  doctrine  if  those  goods  are  in  such  a  situation  as  to 
convey  to  the  minds  of  those  who  know  their  situation  the  reputation 
of  ownership,  that  reputation  arising  by  the  legitimate  exercise  of 
reason  and  judgment  on  the  knowledge  of  those  facts  which  are 
capable  of  being  generally  known  to  those  who  choose  to  make 
inquiry  on  the  subject.  It  is  not  at  all  necessary  to  examine  into  the 
degree  of  actual  knowledge  which  is  possessed,  but  the  Court  must 
judge  from  the  situation  of  the  goods  what  inference  as  to  the  owner- 
ship might  be  legitimately  drawn  by  those  who  knew  the  facts.  I  do 
not  mean  the  facts  that  are  only  known  to  the  p^arties  dealing  with  the 
goods,  but  Buch  facts  as  are  capable  of  being,  and  naturally  would  be, 
the  subject  of  general  knowledge  to  those  Avho  take  any  means  to 
inform  theinselves  on  the  subject.  So,  on  the  other  hand,  it  is  not  at 
all  necessary,  in  order  to  exclude  the  doctrine  of  reputed  ownership, 
to  show  that  every  creditor,  or  any  particular  creditor,  or  the  outside 
world  who  are  not  creditors,  knew  anything  whatever  about  particular 
goods,  one  way  or  the  other.  It  is  quite  enough,  in  my  judgment,  if 
the  situation  of  the  goods  was  such  as  to  exclude  all  legitimate 
ground  from  which  those  who  knew  anything  about  that  situation 
could  infer  the  ownership  to  be  in  the  person  having  actual 
possession." 

Notwithstanding  these  remarks,  it  appears  to  be  settled — 
First.   That  where  goods  originally  belong  to  the  bankrupt,  the  where  goodn 
fact  that   he   remains   in   possession   till   he   commits  the   act   of  J"i5JJjft^' 
bankruptcy  is  prima  facie  evidence  that  he  continues  in  posses-  bankrupt, 
sion  as  reputed  owner  (&). 

The  rule  is  subject  to  the  following  exceptions: 
(a.;   Where  the  goods  were  made  by  him  to  order,  unless  it  was 
his  course  of  business  to  make  goods  of  that  naluic  and 
to  keep  .them  on  his  premises  for  sale(c). 


(x)  Ante,  p.  100.  (i)  Lingard  v.  MessUrr,  1  B.  it  C. 

(y)  Jte  Ginger,  [1897]  2  Q.  B.  461.  308;   Ex  p.  Loverhu/.  9  Cli.  (521;   Ex 

See  Re  Wcihhiurj,  [1902]  1  K.  B.  7i:3.  p.  Brooks.  23  Ch.  D.  2(51. 

(s)   Edwards  v.  Scoll,   1   M.   &  Gr.  (e)    Jf'i/khhi   v.    /iromhmd.   7   Sdott, 

962;  Jle  Watson,  [1904]  2  K.  B.  7;)3.  X.  R.  921. 

(rt)   Ex  p.   Watkins,  8  Ch.  528. 
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Where  goods 
did  not  orif^i- 
ually  bcloutj 
to  bankrupt. 


Ch.   XVIII.        ;|)/j   Wlu'i-c  the  change  of  o\\ Jiei'ship   is  notorious,  as   by  tho 
purchaser's  lumie,  or  seal,  or  a  notice,  being  so  placed 
as  to  show  that  tho  goods  belong  to  him  (d). 
Where  tlu>  goods  arc  sold  but  not  delivered,  and  there  is 
a  notorious  (e)  custom  in  the  trade  to  leave  them  in  the 
hands  ol'  the  seller  (/),  or  in  the  warehouse  in  which  they 
Avere  at  the  time  of  sale  (g). 
Secondly.  Where  the  goods  did  not  originally  belong  to  the 
bankrupt,  the  goods  are  not  in  his  order  and  disposition:  — 

(a.)   Where  he  has  hired  them  and  there  is  a  well-known  custom 

in  his  trade  to  hire  such  goods  (h). 
(b.)  Where  ho  hires  a  furnished  house  (i). 
(c.)  In  case  of  agistment  (fc). 

(d.)  Where  there  is  a  well-known  custom  in  the  trade  to  send 
goods  on  sale  or  return  (Z),  or  for  sale  on  comniission(w), 
or  for  the  purpose  of  having  work  done  upon  them  (n). 
(e.)  Where  an  unfinished  chattel  is  in  the  hands  of  a  manu- 
facturer in  the  course  of  his  trade  (o). 
Executions.  A  creditor  who  has  issued  execution  against  the  property  of  a 

debtor,  or  has  attached  any  debt  due  to  him,  cannot  retain  the 
benefit  of  the  execution  or  attachment  against  the  trustee  in 
bankruptcy  of  the  debtor,  unless  it  has  been  completed  before  the 
receiving  order,  and  before  notice  of  the  presentation  ol'  the  bank- 
ruptcy petition,  or  of  any  available  act  of  bankruptcy  (/)).  An 
execution  against  goods  is  completed  by  seizure  and  sale;  an 
attachment  of  a  debt  is  completed  by  receipt  of  the  debt;  and  an 
execution  against  land  is  completed  by  seizure,  or  by  the  a])point- 
ment  of  a  receiver  ((7).  These  provisions  are  not  applicable  in 
the  case  of  an  administration  order  under  s.  125  (r). 


(^d)  Ex  p.  WatJcins,  sup.;  Shruh- 
sole  V.  Siissams,  16  C.  B.  N.  S.  452. 

(e)  Me  Goetz,  [1898]  1  Q.  B.  787. 

(/)  Priestley  v.  Pratt,  L.  R.  2 
Ex.  101;  lie  Terry,  11  W.  R.  113; 
Carruthers  v.  Payne,  5  Bing.  270;  30 
R.  R.  592;  Ex  p.  Dyer,  53  L.  T.  768. 

(^)  Ex  p.  Wntkins,  sup.;  Ex  p. 
Faux,  9  Ch.  602;  Ex  p.  Dyer,  sup: 

(7i)  Note?  to  Horn  v.  Baker,  2  Sm. 
L.  C.  259;  Ex  p.  PowM,  1  Ch.  U. 
501;  C'rawcour  v.  Salter,  18  id.  30; 
Ex  p.  Turquand,  14  Q.  B.  D.  636. 

(t)  Walker  v.  Burnell,  Doug.  303; 
Ashton  V.  Blackshaw,  9  Eq.  515. 


(k)  Ex  p.  Woodward,  54  L.  T.  683. 

(Z)  Ex  p.  Wing  field,  10  Ch.  D.  591. 

(w)  Whitfield  V.  Brand,  16  M.  & 
W.   282. 

(«)  Harris  v.  Truman,  7  Q.  B.  D. 
340;  9  Q.  B.  D.  264. 

(o)  Holderness  v.  Rankin,  2  Dc  G. 
F.  &  J.  258;  Clarke  v.  Spence,  4  A.  & 
fi.  448;  43  R.  R.  395;  Collitis  v. 
Forbes,  Z  T.  R.  323;  1  R.  R-  712. 

(;;)  Act  of  1883,  s.  45"  (1). 

{q}  S.  45  (2).  M.  L.  R.  P.  379. 
See  Wild  v.  SoutJnvood,  [1897]  1  Q. 
B.  317;  Re  Ford,  [1900]  1  Q.  B.  264. 

(r)  Post,  p.  364.     Ilasluck  v.  Clark, 
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When  goods  are  seized  in  execution,  and  before  sale  or  couiple-  Ch.  XVIII. 
tiou  of  the  execution  by  the  receipt  or  recovery  of  the  full  amount 
of  the  levy,  notice  is  served  on  the  sheriff  of  a  receiving  order 
against  the  debtor,  the  sheriff  must  deliver  the  goods  and  any 
money  seized  or  received  to  the  official  receiver  (s) .  If  the  execu- 
tion is  on  a  judgment  exceeding  201.  (t),  and  the  goods  arc  sold 
or  money  paid  to  avoid  sale  (m),  the  sheriff  must  retain  the  net 
proceeds  for  fourteen  days;  if,  within  that  time,  notice  is  served 
on  him  of  a  bankruptcy  petition,  and  a  receiving  order  against 
the  debtor  is  made  thereon,  or  on  any  other  petition  of  which  the 
sheriff  has  notice,  he  must  pay  such  proceeds  to  the  official  receiver 
or  trustee  {x) . 

An  execution  levied  by  seizure  and  sale  on  the  goods  of  a  debtor 
is  not  invalid  by  reason  only  of  its  being  an  act  of  bankruptcy; 
and  a  person  who  purchases  in  good  faith  from  the  sheriff  acquires 
a  good  title  against  the  trustee  (y) . 

The  Act  of  1883  provides  {z)  that:  — 

(1. )  Any  settlement  of  property,  not  being  a  settlement  made  Avoidance  of 
before  and  in  consideration  of  marriag-e,  or  made  in  favour  of  a  settlements; 
purchaser  (a)  or  incumbrancer  in  good  faith  and  for  valuable 
consideration,  or  a  settlement  made  on  or  for  the  wife  or  children 
of  the  settlor  of  property  which  has  accrued  to  the  settlor  after 
marriage  in  right  of  his  wife,  shall,  if  the  settlor  becomes  bank- 
rupt within  tico  years  after  theTlate  ot  tlie  settlement,  be_void" 
against  the  ^nistee  ili  the  bankruptcy;  and  shall,  if  the  settlor 
Becomes  bankrupt  at  any  subsequent  time  within  ten  years  after 
the  date  of  the  settlement,  be  void_  against  the  trustee  in  the 
bankruptcy,  unless  the  parties  claiming  under  the  settlement  can 
prove  that  the  [settlor  was  at  the  time  of  making  the  settlement 
able  to  ])ay  all  his  debts  without  the  aid  of  the  property  com- 
prised in  (he  scttleinent  (t>),  and  that  the  interest  of  the  settlor 
fn  such  property  had  passed  to  the  trustee  of  such  settlement  on 
the  execution  thereof. 


[1899]  1  Q.  B.  699;   Watkins  v.  Bar-  Betteridge,  [1898]  1  Q.  B.  256. 

nard,  [1897]  2  Q.  B.  52.  (?/)  Act  of  1883,  s.  46  (3). 

(s)  Act  of  1890,  8.  11   (1).     Wool-  (z)  S.  47.     See  as  to  the  course  of 

ford  V.  Levy,  [1892]  1  Q.  B.  772.    S.  legislation  on  the  subject  of  this  sec- 

46  (1),  (2),  of  the  Act  of  1883  is  re-  tion,  per  Cave,  J.,  in  Re  Lowndes,  18 

pealed  by  s.  29  of  the  Act  of  1890.  Q.  B.  D.  678;  and  Vaizey  on  Settle- 

(0  That  is,  "  taken  in  execution  for  inents,  Ch.  21,  s.  3. 

a  sum  exceeding  20^.  in  respect  of  a  («)  Ex  p.  Jlillman,  10  Ch.  L).  622. 

judgment";    Ex   p.    Liverpool    Loan  {b)   A  life  interest  reserved  to  the 

Co     7  Ch.  732.  settlor  under  the  settlement  is  to  bo 

(«)  Bower  v.  Hett,  [1895]  2  Q.  B.  taken   into  account  in  c.-itimating  his 

5j    337  solvency;    Jte  Loivndes,   18   Q.   B.   D. 

(x)  Act  of  1890,  s.  11   (2).     Lole  v.  677. 
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transactions 
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notice. 


(2. )  Any  covouaut  lor  contract  made  in  consideration  of  mar- 
riage, for  the  future  .settlement  on  or  for  the  settlor's  wife  or 
children  of  any  Jiioncy  or  property  wherein  he  had  not  at  the 
dato  of  his  nuirriag-e  an}-  estate  or  interest,  whether  vested  or 
contingx^nt,  in  possession  or  remainder,  and  not  being  money  or 
])roperty  of  or  in  right  of  his  wife,  shall,  on  his  becoming 
bankrupt  before  the  property  or  money  has  been  actually  trans- 
ferred or  paid  pursuant  to  the  contract  or  covenant,  be  void 
against  the  trustee  in  the  bankruptcy  (c). 

(3.)  "Settlement"  shall  for  the  purposes  of  this  section 
include  any  conveyance  or  transfer  of  property. 

The  settlement  is  not  avoided  ah  initio,  but  only  from  the  date 
when  the  trustee's  title  accrues,  and  a  bond  fide  purchaser  for  value 
from  a  donee  under  such  a  voluntary  settlement  has  a  good  title 
against  the  trustee  in  bankruptcy,  if  ho  had  no  notice  that  the 
settlor  was  insolvent,  though  lie  knew  that  the  donee  claimed 
undei'  a  voluntary  settlement  (d) . 

This  section  docs  not  affect  the  validity  of  ante-nuptial  settle- 
ments, nor  of  any  other  settlement  mad©  for  value.  It  is  not 
coniined  to  formal  settlements,  but  includes  every  voluntary 
transfer  of  property  where  it  is  intended  to  be  preserved  for  the 
benefit  of  any  person,  as  distinguished  from  a  mere  gift  of  money 
intended  to  be  spent  (e).  It  should,  however,  be  noted  that  trusts 
declared  by  a  marriage  settlement  in  favour  of  persons  not  within 
the  consideration  of  marriage  fall  within  the  section  (/) . 

This  section  does  not  apply  where  an  insolvent  estate  is  being 
administered  under  s.  125  (g). 

Bond  fide  transactions  with  the  bankrupt  which  took  place 
before  the  date  of  the  receiving  order  are  protected(A);  subject  to 
the  provisions  of  the  Act  with  respect  to  the  effect  of  bankruptcy 
on  an  execution  or  attachment,  and  with  respect  to  the  avoidance 
of  certain  settlements  and  preferences,  nothing  in  the  Act 
invalidates: — 

(a)  Any  payment  by  the  bankrupt  to  any  of  his  creditors ; 

(b)  Any  payment  or  delivery  to  the  bankrupt; 


(c)  See  Vaizey  on  Settlements,  Ch. 
21,  s.  5;  Jie  Maffniis,  [1910]  2  K.  B. 
1049. 

(d)  Me  Brail,  [1893]  2  Q.  B.  381; 
Re  Carter,  [1897]  1  Ch.  776. 

(e)  Ee  Player,  15  Q.  B.  D.  682;  Re 
Vansittart,  [1893]  1  Q.  B.  181;  Re 
Plummer,  [1900]  2  Q.  B.  790. 

(/)    Wolluston  V.   Tribe,  9   Eq.   44; 


Smith  V.  Cherrill,  4  Eq.  390;  ef. 
Mackie  v.  Ilerbcrtson,  9  App.  Ca.s. 
303;  Be  Mestre  v.  West,  [1891]  A.  C. 
264;  A.-G.  v.  Jacobs-Smith,  [1895] 
2Q.  B.  341. 

{rj)  Re  Gould,  19  Q.  B.  D.  92;  post, 
p.  364. 

(A)   Act  of   1883,  s.   49. 


BANKRUPTCY. 


363 


(c)  x\uy  conveyauce  or  assiguuieut  by  the  bankrupt  for  valuable  Ch.   XVIII. 

consideration. 

(d)  Any  contract,  dealing-,  or  transaction  by  or  with  the  bank- 

rupt for  valuable  consideration, 

provided  that  the  other  party  to  any  of  the  transactions  referred 
to  had  not  at  the  time  of  such  ti'ansaction  notice  of  any  available 
act  of  bankruptcy  (i)  committed  by  the  bankrupt  before  that  time. 
A  transaction  which  comes  within  the  terms  of  this  section  is  pro- 
tected although  it  may  be  an  act  of  bankruptcy  (k) . 

Before  the  Act  of  1869  it  was  settled  law  that  the  mere  fact  of  Disclaimer  of 

——_____ ■■  ^- :i         1.      £  contracts. 

one  of  the  parties  to  a  contract  becoming  bankrupt  did  not  ot 

itself  put  an  end  to  the  contract.  No  doubt  a  man  who  had  con- 
tracted with  a  bankrupt  to  supply  goods  to  liim  was  not  bound  to 
deliver  them  to  him  unless  paid  beforehand;  and  a  man  who  had 
contracted  to  do  Avork  for  the  bankrupt  was  not  bound  to  perform 
it  unless  his  remuneration  was  secured.  But,  with  these  qualili- 
cations,  the  bankrupt's  contracts  subsisted,  and  the  assignee  wa^ 
entitled  to  perform  them  (Z),  and  if  he  performed  them  he  got  the 
b"enefit  of  them.  \J3ut  he  was  not  bound  to  adopt  a  contract,  or 
he  might  adopt  it  for  a  time,  and  afterwards,  if  he  found  that  it 
was  not  beneficial,  he  might  abandon  it,  and  the  other  party  had 
no  remedy  except  his  action  against  the  bankrupt  for  breach  of 
contract (m).  The  Act  of  1869  (n)  authorized  the  trustee  to  disclaim 
{inter  alia)  "  unmarketable  shares  in  companies  and  unprofitable. 
contracts."  It  was  held,  on  the  construction  of  the  Act,  that  if 
the  trustee  when  called  upon  to  disclaim  a  contract  of  the  bank- 
rupt declined  to  do  so  but  carried  it  on,  he  might  afterwards 
disclaim;  in  which  case  the  other  pai'ty  to  the  contract  could  prove 
for  damages  for  breach  of  contract  against  the  bankrupt's  estate 
under  s.  31(??0-  Under  the  Act  of  1883 (o),  as  modified  by  the  Act 
of  1890  (p),  the  trustee  can  disclaim  (shares  or  stocks  in  companies, 
unprofitable  contracts(^),  or  other  unsaleable  and  onerous  property, 
within  a  limited  time/  except  in  cases  where  he  has  been  requested 
by  some  jjerson  interested  in  the  property  to  decide  wiiether  he 


(i)  Ss.  6,  168.  (»)  32  &i  33  Vict.  c.  71,  s.  23. 

(A)    Shears    v.    Goddard,    [1896]    1  (o)  S.  55. 

Q.  B.  406.  (V)  ^-   13. 

(0   See   Bailey  v.   Tlmrston,   [1903]  (r/)    Re    Baslablr,    [1901  |    "i    K.     W. 

1  K.  B.  137.  518. 

(m)  See  lie  Sneezum,  3  Ch.  13.  173. 
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Ch.   XVIII.   will  disolaiin  or  not,  and  he  has  not  disclaimed  witliin  trw-entiy- 
eight  days  or  such  further  time  as  may  bo  allowed  by  the  Court. 

The  Act  of  1883  (r)  introduced  novel  provisions  by  which  credi- 
tors of  a  deceased  debtor  may  obtain,  on  petition,  an  order  for  the 
administration  of  the  estate  of  the  deceased  debtor  according  to  the 
law  oi"  bankruptcy;  or,  if  there  are  pending  administration  pro- 
ceedings in  any  Court,  that  Court  may,  on  proof  that  the  estate 
of  the  deceased  is  insufficient  to  pay  his  debts,  transfer  the  pro- 
ceedings to  the  Court  exercising  jurisdiction  in  bankruptcy,  and 
the  latter  Court  may  then  make  the  order  for  administration  in 
bankruptcy  (s) . 

This  does  not,  however,  import  into  the  administration  of  the 
estate  of  a  deceased  insolvent  all  the  provisions  of  the  Act,  e.g., 
the  provisions  of  s.  45  as  to  executions  (t),  and  of  s.  47  as  to  the 
avoidance  of  voluntary  settlements,  are  not  imported  (m)  ;  but  the 
provisions  of  s.  55,  enabling  the  trustee  to  disclaim  onerous  pro- 
perty, are  imported  {x). 
Corporations  A  receiving  order  cannot  be  made  against  a  corporation  or 
panics"^"         against  a  company  registered  under  the  Companies  Acts  (y). 


(r)  S.  125,  amended  by  the  Act  of       699;    Watkins   v.    Barnard,   [1897]    2 


1890,  s.  21.  See  Re  Williams,  36  Ch. 
D.  573,  583;  Re  Gould,  19  Q.  B.  D. 
92. 

(s)  E.g.,  to  a  County  Court;  Me 
York,  36  Ch.  D.  233. 

(0  Easluck  V.  Clark,  [1899]  1  Q.  B. 


Q.  B.  521.     Ante,  p.  360. 

{ii)  Re  Gould,  sup.;  ante,  p.  361. 

ix)    Re   Mellison,    [1906]    2   K.    B. 
68. 

(y)  Act  of  1883,  s.  123;  ante,^.  307. 
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STATUTES  OF  LIMITATION. 

At  common  law,  apart  from  statute,  a  personal  action  could  be  Chap.  XIX. 

maintained  at\any  distance   of    time   after    the  cause   of   action 

arose  (a) ;  but  various  periods  within  which  rights  of  action  must 

be  asserted  have  been  limited  by  statutes,  commonly  called  the 

Statutes  of  Limitation. 

The  foundation  of  such  limitations  of   time  is,   it  has  been  f^^i'^y"^' 

the  statutea. 

observed  (6),  twofold:— 

"  In  the  first  place,  it  is  thought  right  that  a  period  should  he 
assigned  beyond  which  actions  should  not  be  brought,  on  the  ground 
of  probable  loss  ofyouchers  and  probable  loss  of  evidence  on  the  part 
of  the  persons  who'STght  be  attaclienoy  others  by  the  act  of  bringing 
stale  demands  against  them.  The  Legislature  thought  it  right,  if  I 
may  so  express  it,  by  enacting  the  Statute  of  Limitations,  to  presume 
the  payment  of  that  which  had  remained  so  long  unclaimed,  because 
the  payment  might  have  taken  place,  and  the  evidence  of  it  might  be 
lost  by  reason  of  the  persons  not  pursuing  their  rights.  But  there  is 
also  another  ground  which  may  be  referred  to  as  a  sound  reason  for 
imposing  a  limit,  and  requiring  that  parties  should  pursue  their 
rights  with  diligence,  namely,  the  change  of  position  between  the 
parties  who  are  sought  to  be  affected  by  any  such  stale  demands." 

Thus,  in  the  case  in  which  the  observations  just  cited  were 
made,  a  demand  was  set  up  for  payment  of  54  years'  interest, 
amounting  to  a  sum  largely  exceeding  the  principal  money  in 
question;  it  was  set  up  after  the  parties  against  whom  it  was  set 
up  had  been  living  on  the  property  upon  which  the  principal  was 
charged  and  spending  the  income  of  it,  and  applying  it  in  various 
ways,  in  ignorance  or  without  expectation  of  any  such  demand 
being  made  against  them. 

In  this  work  we  shall  consider  the  Statutes  of  Limitation  so  far 
only  as  they  relate  to  actions  for  the  rooovcry  of  debts  (whether 


(a)  Coke,  2nd  Instit.  96.  Sec  also,  as  to  the  objects  and  policy 

(b)  Ver  Ld.  Hatherley  in  Thomson       of  the  Statutes,  M.  L.  R.  P.  415. 
V.    Eastwood,   2   App.   Gas.    215,  218. 
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Chap.  XIX.  on  simple  coutraot  or  by  specialty),  and  for  the  recovery  of  speoifiq 
personal  cliattels,  or  damages  for  the  conversion  or  detention 
thereof  (c) . 

These  statutes,  it  is  important  to  observe,  merely  bar  the  remedy 
and  do  not  extinguish  the  debt  or  obligation  (d) .  They  do  not 
protect  tho  debtorjiulessjie  expressly  claims  their  protection.  It 
is  optional  to  a  defendant  to  set  up  the  defence  of  the  statutory 
bar,  and  if  he  does  not  set  it  up,  the  law  will  enforce  the  obiiga- 
tion  (e) .  Where,  therefore,  a  defendant  intends  to  raise  thi> 
defence  of  lapse  of  time,  he  must  expressly  plead  the  statute  (/) . 

The  earliest  Statute  of  Limitation  as  to  personal  actions  was 
passed  in  the  reign  of  James  I.  (g).  A-^  to  debts  on  simple  con- 
tract and  torts,  it  provides  that — 


21  Jiic.  1 
<:  ifi. 


Actions  of 
detinue, 
trover,  reple- 
vin, account, 
debt,  rent — 
.six  years. 


All  actions  (h)  of  detinue,  action  sur  trover  (i),  and  replevin 
for  taking  away  of  goods  and  cattle;  all  actions  of  account,  and 
upon  the  case,  other  than  such  accounts  as  concern  the  trade  of 
merchandize  between  merchant  and  merchant,  their  factors  or 
servants;  all  actions  of  debt  g-rounded  upon  any  lending  or  con- 
tract without  specialty;  all  actions  of  debt  for  arrearages  of 
rent,  ....  or  any  of  them,  ....  shall  be  commenced  and 
sued  within  the  time  and  limitation  hereafter  expressed,  and 
not  after  (that  is  to.  say)  the  said  actions  upon  the  case  (Ic)  (other 
than  for  slander)  and  the  said  actions  for  account,  and  the  said 
actions  for  ....  debt,  detinue,  and  replevin  for  goods  or 
cattle,  ....  within  (six  years")  next  after  the  cause  of  such 
actions  or  suit,  and  no 


(SIX  years])] 
oF'after  ( [). 


Debts  not 
within  this 
Act. 


An  action  for  arrears  of  rent  reserved  on  a  lease  by  deed  (m), 
or  for  a  rente harge  (n),  or  for  debt  founded  on  a  6tatute_(Q),  or, 
generally,  for  a  dividend  declaroil  by  a  eiuiipmiy  'p),  is  not  within 
the  Act. 


(c)  As  to  debts  charged  on  land,  see 
M.  L.  E.  P.  458. 

(d)  It  is  otherwise  as  to  claims  to 
land.    See  M.  L.  R.  P.  446. 

(e)  Coombs  v.  Coombs,  L.  E.  1  P. 
i:  M.  288.  See  per  Ld.  Cairns,  C,  in 
Daivkins  v.  Prnrhyn,  4  App.  Cas.  58, 
59. 

(/)  E.  S.  C,  Ord.  XLX.  r.  lo. 
County  Court  Eulei,  Ord.  X.  rr.  10, 
14. 

(^)  21  Jac.  1,  c.  16,  s.  3. 

(A)  A  motion  in  bankruptcy  is,  for 
this  purpose,  equivalent  to  an  action ; 
Be  Mansell,  66  L.  T.  245. 


(/)  See,  as  to  detinue  and  trover, 
ante,  p.    18. 

(7c)  Trover  is  included  in  these  ac- 
tions, though  not  specifically  men- 
tioned in  this  part  of  the  section; 
Sxvayn  v.  Stephens,  Cro.  Car.  245;  2 
Wms.  Saund.  121,  n.   (4). 

(Z)  The  section  limits  periods  also 
ill  respect  of  actions  of  trespass, 
assault,  slander,  &.c. 

(;w)  Freeman  v.  Stacy,  Plutton,  109. 

(m)  StacJchoicse  v.  Barnston,  10  Vos. 
467;  see  28  E.  E.  740,  n. 

(o)   See  post,  p.  379. 

{p)  Re  Artisans'  Corporation, 
[1904]  1  Ch.  796. 
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Actions  for  a  debt  on  a  foreign  judgment  {q),  or  to  recover  a  Chap.  XIX. 

simple  contract  debt  which  is  charged    on    land  (r),  or    money  r)ebts  within 

advanced  on  the  deposit  of  deeds  (s),  or  in  respect  of  the  liability  this  Act. 

of  the  equitable  assignee  of  leaseholds  to  perform  the  covenants  in 

the  lease  {t),  or  for  a  debt  for  necessaries  supplied  to  a  lunatic  («;, 

or  in  respect  of  the  liability  of  a  banker  to  his  customers  (x),  or 

upon  an  award  of  compensation  under  the  Lands  Clauses  Act, 

1845  (?/),  or  by  a  creditor  against  an  executor  founded  upon  a 

devastavit  (z),  are  within  the  Act. 

At  one  time  doubts  were  entertained  on  the  meaning  of  the  Merchants' 

,,    ,  1         .1       -i.  aecoimts. 

exception  as  to  merchants  accounts,  but  at  length  it  was 
determined  that  the  exception  applied/only  to  an  open  or  current 
account  (a),  not  to  one  which  was  stated  or  concluded  (&),  the 
object  of  the  exception  being  to  prevent  the  dividing  of  an  account 
still  Tunning,  where  part  of  it  falls  within  the  six  years  and 
part  before  (c) . 

The  provisions  of  the  21  Jac.  1.  c.  16,  were'extended  to  mer-  i9&20Vict. 

'^  '  '  ■■  III  I  II -  J,     g'j     s_  9 

chants'  accounts  by  the  Mercantile  Law  Amendment  Act.  1856, 
which  enacted  (d) — 

All  actions  of  account  or  tor  not  aecountiug,  and  suits  for  such 
accounts  as  concern  the  trade  of  merchandize  between  merchant 
and  merchant,  their  factors  or  servants,  shall  be  commenced  and 
sued  within  .six  years  after  the  cause  of  such  actions  or  suits ;  and 
no  claim  in  respect  of  a  matter  which  arose  more  than  six  years 
before  the  eonxmencement  of  isuch  action  or  suit  shall  be  enforce- 
able, by  action  or  suit  by  reason  only  of  some  other  matter  of 
claim  comprised  in  the  same  account  having  arisen  within (^six 
"years) next  before  the  commencement  of  such  action  or  suit. 


As  Avo  have  before  observed,  the  statutes  above  cited  do  not  The  statutes 

destroy  the  right,  but  only  bar  the  remedy  (e) .     It  follows  that  but  do  not 

(q)  Bupleix  v.  Be  Roven,  2  Vern.  («)  Sandys  v.  Blodioell,  W.  Jones, 

540.  401 ;  Martin  v.  Delbo,  1  Sid.  465. 

(r)  Barnes  v.  Glenton,  [1899]  1  Q.  (h)   Martin  v.    Ileathcote,  2   Eden, 

B.  885.  169. 

(s)   Brocklehiirst  v.   Jcssop,  7  Sim.  (r)   Wclford  v.  Liddel,  2  Vcs.  sen. 

438-   40  R.  R.  172.  100.     See  the  question  discussed  in  the 

(t)  Sanders  v.  Benson,  4  Beav.  350.  notes    to    IVrhhrr    v.    Tii^ill.    2    Wins. 

(m)    Stamford     Union     v.    Bartlett.  Saund.    127. 

[1899]  1  Ch.  72.  (<l)   19  ^^  20  Viet.  <•.  97.  s.  9.     See 

(x)  Foley  v.  Hill,  2  H.  1>.  C.  28.  K)wx  v.   Gye.  L.  11.  5  II.   L.  (;72. 

(y)  Turner  \.  Mid.  JL   Co.,  [\<d\\\  (e)     Jl'ainford     v.     Jlarkrr.     I      Ld. 

1  K.  B.  832.  Raym.   232,  and  per  \Vi",'rain.   \'.-<"., 

(=)    Lacons    v.    Wartnoll,    [1907)    2  Courtmay  v.    Williatnx.  3   Hare,  .■):)!  ; 

K.  B.  350.  I'olloilc    oil    Coiitr.    (i8J.      It    will    he 
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extinguish 
the  ri<rht. 


Time  rtuis 
from  accruer 
of  cause  of 
actiou. 
' '  Cause  of 
action." 


When  time 
begins  to 
run  it  does 
not  stop. 


the  lien  of  a  solicitx)r  may  bo  enforced  after  the  six  years  (/) ;  that 
a  person  having  an  equitable  chai'gc  upon  personal  property  to 
secure  a  simple  contract  debt  may  enforce  liis  security  after  the 
debt  is  barred  (g) ;  that  an  executor  or  administrator  does  not 
commit  a  deixistavit  (i.e.,  a  misapplication  of  assets)  by  paying 
a  debt  barred  by  statute  (h),  though  lie  may  not  pay  such  a  debt 
after  iadministration  proceedings  if  the  residuary  legatee  insists 
on  the  statute  being  set  up  (i),  or  if  it  has  been  judicially  de- 
termined that  it  is  barred  by  the  statute  (/c);  and  that  an  executor 
may  retain  {i.e.,  pay  to  himself  as  creditor)  a  debt  barred  by 
statute  (l),  and  may  set  off  as  against  a  pecuniary  (w)  legatee  a 
debt  due  by  him  to  the  testator  which  is  barred  by  statute  (??;) . 

The  period  limited  by  the  statute  begins  to  run  from  the  tirafr 
when  the  cause  of  action  arose  (o). 

To  constitute  a  cause  of  action  there  must  be  a  person  capable 
of  suing  and  a  person  capable  of  being  sued  (p);  but  the  statute 
does  not  require  that  there  should  be  a  continuing  cause  of  action 
capable  of  being  enforced  during  the  whole  of  the  six  years  (g), 
and,  if  lonce  there  has  been  a  cause  of  action,  time  will  not  stop; 
running  merely  because  during  a  portion  of  the  period  of  six  years 
there  may  bo  no  .person  >yho  can  sue  or  no  person  who  can  be 
sued  (r) .      Therefore  where  both  creditor  and  debtor  are  living 


remembered  that  as  to  real  estate  the 
title  of  the  person  barred  is  extin- 
guished.   See  M.  L.  R.  P.  446. 

(/)  Be  Broomhead,  5  D.  &  L.  52; 
Eiggins  v.  Scott,  2  B.  &  Ad.  413; 
36  R.  R.  607. 

(f7)  London  4'  Mid.  Brink  v.  Mitchell. 
[1899]  2  Ch.  161. 

(A)  Norton  v.  Freclcer,  1  Atk.  526; 
Castleton  v.  Fanshaw,  Prec.  Ch.  99 ; 
Hill  V.  Walker,  4  K.  &  J.  166;  Lotvis 
V.  Rumney,  4  Eq.  451 ;  Tie  Rownson, 
29  Ch.  D.  358,  362.  See,  as  to  plead- 
ing the  statute  in  administration 
actions.  Darby  &  Bos.  20  et  seq. 

(0   Re   Wenham,  [1892]   3  Ch.   59. 

(A)  Midrjley  v.  Midglei/,  [1893]  3 
Ch.  282. 

(I)  Stahlschmidt  v.  Lett,  1  Sm.  & 
G.  415;  Hill  V.  Walker,  4  K.  k.  J. 
166;    Re   Roivnson,  sup. 

(m)  Re  Taylor,  [1894]  1  Ch.  671. 


(«)  Re  Cot-dwell,  20  Eq.  644;  Re 
Alcerman,  [1891]  3  Ch.  212;  see  Re 
Bruce,  [1908]  1  Ch.  850. 

(o)  Per  Alderson,  B.,  Rhodes  v. 
Smethurst,  4  M.  &  W.  63;  51  R.  R. 
461. 

{q))  Per  Best,  C.J.,  Douglas  v.  For- 
rest, 4  Bing.  704;  29  R.  R.  695; 
Mtcsurus  Bey  v.  Gadhan,  [1894]  2  Q. 
B.  352,  358.  The  phrase  "cause  of 
action  "  includes  every  fact  whicli  it 
would  be  necessary  to  prove,  if 
traver.«ed,  in  order  to  support  the 
plaintiff's  right  to  the  judgment  of 
the  Court;  Read  v.  Broton,  Tl  Q.  B. 
D.  128. 

(^q)  Per  Ld.  Denman,  C.J.,  Rhodes 
V.  Smethurst,  6  M.  &  W.  355:  55 
R.  R.  655. 

(r)  Per  Ld.  Abingcr,  C.B.,  Rhodes 
V.  Smethurst,  4  M.  &  W.  59;  51  R.  R. 
461. 
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at  the  time  when  the  cause  of  action  arises,  the  statute  continues!  Chap.  XIX. 
to  operate  notwitlistanding  the  death  of  either  creditor  or  debtor 
and  the  non-existence  of  any  executor  or  administrator  of    the 
deceased  (s) . 

On  the  other  hand,  where  the  cause  of  action  does  not  arise  Cause  of 
until  after  the  death  of  one  of  the  parties,  there  is  no  complete  after'death'of 
cause  of  action  until  there  is  a  personal  representative  capable  of  testator  or 
suino-  or  bein^  sued,  as  the  casp  may  be.    If  the  deceased  appointed 
an  executor,  the  time  of  proving  the  will  is  immaterial,  for  an 
executor  derives  his  authority  from  the  will  and  not  from  the 
probate.     Therefore,  before  probate,  an  executor  (t)  can  sue,  and, 
if  he  has  acted  as  executor,  can  bo  sued,  so  that  time  begins  to 
run  as  soon  as  the  cause  of  action  arises  (m),  or,  in  the  case  of  an 
executor  defendant,  from  the  time  when  he  could  be  sued  as  an 
acting  executor  {x) .     But  an  administrator  derives  his  title  solely 
from  the  grant  of  letters  of  administration  by  the  Court  (7/),  and 
there  is  no  complete  cause  of  action  until  such  grant,  from  the 
date  of  which  grant,  therefore,  the  period  runs  within  which  the 
administrator  can  sue  or  be  sued(£;). 

The  statute  21  Jac.  1,  c.  16  (a),  provided  that: — • 

"  If,  in  any  of  the  said  actions  (&),  judgment  be  given  for  the  Death  of 
plaintiff,  and  -the  same  be  reversed  by  error,  or  a  verdict  pass  for  plaintiff  or 
the  plaintiff,  and  upon  matter  alleged  in  arrest  of  judgment,  the  defendant, 
judgment  be  given  against  the  plaintiff   .    .    .    .  ;  or  if  any  of  the  jj,,jj  ^f  si.x 
said  actions  be  brought  by  original,  and  the  defendant  therein  years. 
be  outlawed,  and  shall  reverse  the  outlawry,  in  all  such  cases  the 
party  plaintiff',  his  heirs,  executors,  or  administrators,  as  the  case 
shall  require,  may  commence  a  new  action  or  suit  from  time  to 
time  within  a  year  after  such  judgment  reversed,  or  such  judg- 
ment given  against  the  plaintiff,  or  outlawry  reversed,  and  not 
after." 

(s)  As  to  death  of  the  creditor  after  W.  42;  51  R.  R.  461 ;  6  M.  &  W.  351 ; 

the  cause  of  action  arose,  see  Hickman  65  R.  R.  (555. 

V.  Walker,  Wille.?,  27;  2  Wms.  Saund.  (y)   Wras.   Executors,  314. 

63  k;  Frealce  v.  Cranefeldt,  3  My.  &  (::)   Murray  v.   E.   I.    Co.,  5  B.   & 

Cr.   499;    as   to  death  of   the  debtor,  Aid.    204;    24    R.    R.    325;    Pratt    v. 

Rhodes  v.  Smethiirst,  6  M.  &  W.  351;  Swaine,  8  B.  &  C.  285;  Perry  v.  Jru- 

55  R.  R.  655.  Joins,    1    My.    &:    C.    118;    Biirdick   v. 

(t)  Wankford  v.  Wankford,  1  Salk.  Garrick,  5  Ch.  241;  Atkinson  v.  Brad^ 

302,  303.  ford   Bldg.    Soc,   25    Q.    B.    I).   377; 

(m)    Wms.    Executors,    224    et   seq.,  Chan     Kit     San    v.    IIo    Fung    Jiang. 

1510;  Darby  &  Bos.  48.  [1902]   A.   C.   257. 

(x)    Jiliodes   V.    Smethurat,   4   M.   &;  (a)  S.  4. 

(b)   Ante,  p.   3G(!. 

G.P.P.  21 
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Chap.  XIX.       Upon  the  construction  oi'  this  section  it  has  long  bjeen  decided 

_j-l>atr^^"^^^^  ^ri  action  has  been'^nimence(T*'witliin  the  six  yeai-s 

j  and  tlio  plaintifl'  has  died  during-  the  pending  of  the  action,  his 

I  representatives  may  commence  a  new  action,  ami  in  the  case  of 

I  the  death  of  a  defendant  the  plaintiff  may  ooramence  a  new  action, 

1  within  a  reasonable  time  after  probate  or  grant  of  administratiom 

lalthough  the  six  years  may  have  expired  in  either  case  {g).J  This 

is  still  the  rule,  although  the  action  does  not  now  booomc  abated 

by  the  death  of  either  party  (c) . 

In  an  action  on  an  executory  promise  the  cause  of  action  is 
the  breach  of  the  promise,  not  the  damage  {d) .  If  the  promise 
is  to  pay  at  a  future  time,  or  on  the  happening  of  a  contingent 
event  or  the  performance  of  a  condition,  the  cause  of  action  arises 
at  the  time  speciiiod,  or  on  the  liap|)ening  of  th(>  event  or  per- 
formance of  the  condition  (f;). 

If  the  promise  is  to  pay  after  notice,  the  cause  of  action  does 
not  arise  until  notice  has  been  given(/).  But  if  the  promise  is  to 
pay  on  demand,  the  cause  of  action  arises  at  once  without  any 
demand  (^),  unless  the  promise  is  to  pay  a  collateral  sum,  e.^.,  by 
a  surety,  on  demand,  in  which  case  no  cause  of  action  arises  until 
demand  Qi). 

The  cause  of  action  for  a  debt  arises  at  the  time  wlieu  tlie  debt 

could  first  be  recovered  by  action;  for  it  is  a  general  rule  that  the 

statute  runs  from  the  earliest  time  at  which  an  action  could  be 

brought  {%) . 

Goods  .sold  If  pfoods  are  sold  on  credit,  the  cause  of'  action  arises  at  the 

time  when  the  credit  expires,  not  from  delivery  of  the  goods  (/<;) . 

Eillornote       Where  a  bill  or  note  is  payable  at  a  fixed  time  after  date,  the 

fixed  time        cause  of  action  arises  at  the  time  wlien  it  becomes  due  (?).     If  a 

after  date : 


Wheu  the 
cause  of 
action  arises : 

executory 
aerreemcnts : 


demand 


debts. 


(c)  Swindell  v.  Bulkeley,  18  Q.  B. 
D.  253. 

id)  Short  V.  M' Car  thy,  3  B.  &  Aid. 
626;  22  R.  R.  503;  Battley  v.  Faulk- 
ner, 3  B.  &  Aid.  288;  22  R.  R.  390; 
Brown  v.  Howard,  2  Brod.  &  B.  73; 
Gould  V.  Johnson,  2  Salk.  422;  2  Ld. 
Raymond,  838. 

(e)  Fenton  v.  Emblers,  3  Burr. 
1278;  Waters  v.  Earl  Thanet,  2  Q.  B. 
757;  Ila^nmond  v.  Smith,  33  Beav. 
452;  Atkinson  v.  Bradford  Bhh/. 
Sac,  25  Q.  B.  D.  377. 


(/)  Atkinson  v.  Bradford  Bldrj. 
Soc,  sup. 

(ff)  Norton  v.  Ellam,  2  M.  ct  W. 
461,  464;  46  R.  R.  646;  Brown  v. 
Brown,  [1893]  2  Ch.  300. 

(A)  Birks  v.  Trippet,  1  Wms. 
Saund.  32;   Brown  v.  Brown,  sup. 

(i)  Per  Lindley,  L..T.,  Beeves  v. 
Butcher,  [1891]  2  Q.  B.  509,  511;  Re 
McIIcnry,  [1894]  3  Ch.  290. 

(k)  Helps  V.  Winterbottom.  2  B. 
&  Ad.  431;  36  R.  R.  609. 

(I)  Wittersheim  v.  Carlisle,  1  II. 
Bl.  631. 
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bill  be  payable  at  sight,  the  cause  of  action  arises  on  the  present-  Chap.  XIX. 
ment  of  the  bill  {m) .     If  the  bill  or  note  is  payable  at  a  specified  "7^^^^^^ — 
time  after  sight  or  demand,   the  cause   of  action  arises  ^t  the  sight: 
expiration  of  that  time  (w) .    If  it  is  payable  on  demand,  the  cause  'i^ter  sight  or 
of  action  arises  on  the  making  of  the  bill  or  note,  because  no  "°'^™'^"  • 
demand  is  necessary  (o). 

On  a  contract  of  indemnity  the  cause  of  action  arises  when  the  Contract  of 
party  to  be  indemnified  is  called  upon  to  pay  (p) .     In  the  case  of  i'^'^emnity. 
a  claim  by  one  co-surety  against  the  other  for  contribution,  the  Co-sureties, 
cause  of  action  arises  when  the  claim  of  the  principal  creditor 
against  tlie  one  for  more  than  his  proportionate  share  is  estab- 
lished (g);  so,  also,  in  the  case  of  a  claim  for  contribution  by  one  Co-trustees, 
co-trustee  against  the  other  in  respect  of  a  liability  incurred  by 
their  joint  default  (r). 

When  a  company  declares  a  dividend  on    its    shares,  a    debt  Dividends, 
immediately  becomes  payable  to  each  shareholder,  and  a  cause  of 
action  immediately  arises  (s) . 

The  cause  of  action  on  a  solicitor's  bill  of  costs  arises  on  the  Solicitor's 
completion  of  the  work,  and  the  statute  begins  to  run  from  that  ^^'^" 
time,  and  not  from  the  delivery  of  a  signed  bill  of  costs  {t). 

In  the  case  of  a  wife's  ante-nuptial  debt  for  which  the  husband  Hu.sband's 

is  liable,  the  cause  of  action  is  the  ^\df e's  contract,  and  the  statute  ^'^^'l'^^"  ^°^' 

'  wito  .s  ante- 

runs,  in  favour  of  the  husband,  from  tlie  time  when  the  cause  of  nuptial  debts. 

action  accrued  against  the  wife(z(). 

The  rule,  however,  that  the  cause  of  action  arises  upon  breach  Where  pro- 
of the  contract,  is  not  universal,  for  in  cases  where  a  man  under-  himself  from 
takes  to  do  an  act  on  a  future  day,  and  before  the  day  arrives  performance: 
disables  himself  from  performing  the  act,  or  absolutely  refuses  to  )!y,|^Xcf^*^*^^^ 
be  bound  by  or  perform  his  contract,  and  so  to  speak  declares  off  before  time 
the  bargain  himself  and  absolves  the  opposite  party,  it  is  in  the  ^n<^^^  '^^^' 
option  of  such  party  at  his  discretion  to  treat  that  conduct  as  of 
itself  a  violation  and  breach  of  the  contract,  or  to  insist  upon 


(m)   Dixon   v.    Nuttnll.   1    C.    M.    A:  (r)    Robinson    v.    Ilarkin,    [1806 1    2 

Ji.  307;  Holmes  v.  KerriHon,  2  Taunt.  Ch.  415. 

-323;  11  R.  R.  594.  Cs)  Me  Severn  cf  1F>/e  Co.,  \  IHW,  \  1 

(n)   Thorjip  v.    liooili .   1    l?y.    .^;    M .  ("li.,559;   Re  .irlianns'  Corp.,  |l!l()l|    1 

3H8.  Cii.    79(i. 

(o)    Norton    v.    Ellam,   sup.  (t)  Cobuni  v.  CoUcdr/c,  [1897]   I  (i. 

(p)    Collinf/e   V.    Heyv}ood,   9   A.    A:  J5.   702. 

E.  633;  48  R.  R.  616.  (n)    lirrk    v.    I'icrcc,   23    il.    H.    I). 

(q)       yVolmershausen      v.       (lullick,  316. 
[1893]  2  Ch.  514. 

24  (2) 
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Chap.  XIX.  holding  the  repudiating  party  liahle  and  sue  him  for  non-perforni- 
ance  when  the  day  arrives  (ic) . 

Tn  an  action  for  wrongfully  depriving  the  plaintiff  of  goods 
(formerly  and  sometimes  still  called  an  action  of  trover  or  of 
trover  and  conversion  («/))  the  cause  of  action  is  the  conversion, 
that  is,  some  act  by  the  defendant  incompatible  with  a  recognition 
on  his  part  of  the  right  of  the  plaintiff  to  possess  (z),  notwith- 
standing that  the  plaintiff  is  ignorant  of  such  right  («) .  In  an 
action  to  recover  the  possession  of  goods  which  came  lawfully 
(as,  for  example,  by  a  bailment)  into  the  possession  of  a  defendant 
whose  possession  has  since  become  unlawful,  or  who  has  wrong- 
fully parted  with  the  possession  (formerly  called  an  action  of 
detinue),  the  cause  of  action  accrues  at  the  time  when  the  posses- 
sion becomes  unlawful  (&).  Thus,  where  title  deeds  are  fraudu- 
lently taken  by  A.  from  the  rightful  owner  B.,  and  deposited  by 
A.  with  a  third  person  C,  who  has  no  knowledge  that  A.  has  no 
right  to  them,  B.,  the  rightful  owmer,  has  no  right  of  action 
against  C.  until  demand  by  B.  and  refusal  by  C.  to  give  up  the 
deeds;  i.e.,  until  there  is  a  claim  by  C.  to  hold  them  as  against 
the  owner  (c) . 

Where  money  is  deposited  with  a  person  for  safe  custody,  and 
not  by  way  of  loan,  a  cause  of  action  does  not  arise  until  demand 
to  return  the  money  and  refusal  {d) . 

In  the  case  of  torts,  if  any  right  existing  in  the  party  damnified 
has  been  infringed,  the  infringement  is  an  injury,  and  the  law  will 
presume  that  some  damage  resulted  from  it;  "every  injury  to  a 
right  imports  a  damage  in  the  nature  of  it,  though  there  be  no 
pecuniary  loss"  (e).  In  such  cases  the  cause  of  action  arises  im- 
mediately, and  the  statute  begins  to  run.  Where,  however,  actual 
damage  is  necessary  to  complete  the  cause  of  action,  the  statute 
begins  to  run  when  the  damage  has  accrued  (/). 


Torts. 


(a;)  Wilkinson  v.  Verity,  L.  R.  6 
C.  P.  209;  Ilochster  v.  Be  la  Tour,  2 
E.  &  B.  678. 

(y)  Anie,  p.   18. 

(z)  Consolidated  Co.  v.  Curtis, 
[1892]  1  Q.  B.  495,  498. 

(a)  Granger  v.  George,  5  B.  ic  C. 
149;  29  R.  R.  196;  Imperial  Gas  Co. 
V.  London  Gas  Co.,  10  Ex.  39; 
Edwards  v.  Clay,  28  Beav.  145. 

(6)  Plant  V.  Cotterill,  5  H.  &  N. 
430;    Clayton    v.    Le    Roy,    [1911]    2 


K.  B.  1031. 

(c)  Spackman  v.  Foster,  11  Q.  B. 
D.  99;  Miller  v.  Dell,  [1891]  1  Q.  B. 
468;  London  ^  Mid.  Bank  v.  Mitchell, 
[1899]  2  Ch.  161,  166. 

{d)  Re  Tidd,  [1893]  3  Ch.  154. 

(e)  Ashby  v.  White,  1  Sm.  L.  C. 
240,  and  notes  thereto. 

(/)  Backhouse  v.  Bononii,  9  H.  L. 
C.  503;  Barley  Main  Co.  v.  .Mitchell, 
11  App.  Gas.  127. 
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In  the  case  of  a  tort,  as  iu  that  of  a  contract,  the  general  rule  is  Chap.  XIX. 
that  where  there  has  once  been  a  complete  cause  of  action  against 
the  defendant  the  statute  begins  to  run,  and  that  subsequent  cir- 
cumstances which  would  but  for  the  prior  wrongful  act  or  default 
of  the  defendant  have  constituted  a  cause  of  action  against  him 
are  disregarded  {g) ;  but  this  applies  only  where  the  prior  and 
subsequent  wrongful  acts  are  those  of  the  same  person  (A). 

We  have  already  referred  to  the  rule  that,  where  a  cause  of  Disabilities: 
action  has  arisen  and  the  period  of  limitation  has  begun  to  run,  it 
will  continue  to  run  notwithstanding  the  impossibility  of  bringing 
an  action.  The  rule  applies  to  cases  in  which,  after  the  cause  of 
action  arises,  the  party  who  would  other^\^ise  be  entitled  to  sue 
falls  under  disability  {i) .  But,  where  the  disability  existe  at^the 
time  wli(m.t]io  ri.ght  of  action  arises,  the  period  of^limitation  does 
not  begin  to  run  until  the  removal  of  the  disabirity,  when  for  the 
first  time  there  is  a  complete  cause  of  action. 

Under  the  statute  of  21  Jac.  I.  c.  16  (fc),  time  does  not  begin  to  of  plaintiffs ; 
run  against  a  person  entitled  to  sue  who  is,  at  the  time  the  cause 
of  action  accrues,  an  infant,  married  woman,  or  lunatic^  until  the 
disability  is  removed.  Under  that  statute  time  did  not  begin  to 
run  against  a  person  imprisoned  or  be;^ond  the  seas  until  release 
or  return;  but  tjiese  disabilities  were  abolished  by/tlio  ^Mercantile 
Law  Amendment  Act,  1856  (l) .  Those  provisions  do  not  prevent 
the  person  entitled  to  sue  from  bringing  his  action  during  the 
period  of  disability,  if  he  thinks  fit  to  do  so  (m). 

A  married  woman  was,  by  the  operation  of  this  section  {n),  married 
enabled  to  sue  for  a  debt  within  six  years  after  she  became  dis-  ^^°"®°- 
covert,  though  the  caus,e  of  action  accrued  more  than  six  years 
feore  action  (o) .  It  has  been  said  that  the  effect  of  the  Married 
Women's  Pr'operty  Act,  1882  (p),  which  enables  a  married  woman 
to  sue  and  be  sued  in  all  respects  as  if  she  were  a  jeme  sole,  is  to 
do  awav  with  the  saving  in  her  favour  {q) .    There  is,  however,  no 


(^)   Per    Willes,  J.,   Wilkinson    v.  (I)  19  &  20  Vict.  c.  97,  s.  10. 

Verity,  L.  R.  6  C.  P.  209.  {m)    Strithorst   v.    Grcume,   3    Wils. 

ih)  Miller  V.  Dell,  [1891]   1   Q.  B.  145. 

468.  («)  21  Jac.  1,  c.  16,  s.  7. 

(i)   Per  Ld.   Kenyon,  C.J.,  Doe  d.  (o)    ScarpelUni   v.    Atchenon,   7    Q. 

Duroure  v.  Jones,  4  T.  11.  300,  310;  2  B.  804. 

R.   R.   390;    ILomfray  v.   Scroope,   13  (p)  45  &  46  Vict,  c  75,  s.  1  (2). 

Q.   B.  509,  512;    Cotterell  v.   Dutton,  (q)   Darby  k.   Bos.   p.  5();    Loivc  v. 

4  Taunt.  826;   14  R.  R.  675.  Fox,  15  Q.   B.   1).  667. 

(k)   S.   7. 
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Chap.  XIX.  direct  decision  upon  this  point,  and  it  is  at  any  rato  doubtful 
whether  s.  7  has  been  impliedly  repealed  so  far  as  it  relates  to 
married  women  {r) . 
Defendant  In  tho  casc  of  defendants,  by  a  statute  of  Anne  is)  it  is  enacted 

theT^^."  "  that  if  any  person,  against  whom  there  is  any  one  of  the  causes 
of  action  mentioned  in  8.  3  of  21  Jac.  I.  c.  16  (i),  is  at  the  time 
when  tho  cause  of  action  accrues  beyond  the  sea,s,  the  person 
entitled  to  briny-  tlie  action  nia\  ili'  m>  witliiu  six  voars  al'Li  i-  i  lio 
person  liable  returns  {u)  from  beyond  the  seas.  JN'o  part  of  the 
United  Kingdom,  nor  the  Islands  of  Man,  Guernsey,  Jersey, 
Alderney,  and  Sark,  nor  any  islands  adjacent  to  any  of  them, 
being  part  of  the  dominions  of  His  Majesty,  are  "beyond  the 
seas"  for  this  purpose  {x).  These  provisions  are  not  affected  by 
the  fact  that  a  plaintiff  can  now  issue  a  writ  for  service  upon  a 
defendant  out  of  the  jurisdiction  (^/). 

It  follows  that  if  a  defendant  who  is  beyond  the  seas  wlien  tlie 
cause  of  action  arises  returns  to  England  for  a  very  short  time, 
and  even  without  the  plaintiff's  knowledge,  time  begins  to  run 
against  the  plaintiff  from  the  time  of  such  return  {z'] .  A  foreigner 
who  lias  never  been  in  England  is  within  the  exception  (as). 
Joint  debtors,  Formerly,  if  one  or  more  of  several  joint  debtors  were  beyond 
the  seas  when  tlic  <  ause  of  action  arose,  time  did  not  begin  to  run 
in  favour  of  any  ot  t  hem  till  tho  return  or  death  of  the  former  (h' . 
But  in  this  case  it  i-  now  ludvidid  b\  thi  Mercantile  Law  Amend- 
ment Act,  1856  (c),  that  a  pjainfili  ^hall  not  bo  entitled  to  any 
time  within  which  to  commtmco  an  action  against  on'  joint  d<-l)tor 
because  tho  other  is  beyond  the  .-^oas  at  the  time  wh^Mi  tho  oause 
of  action  accrued.  The  person  entitled  to  sue  can  commence  an 
action  against  the  joint  debtor  who  is  not  beyond  the  seas 
alone  (d) ;  and  he  is  not  barred  from  suing  the  other  upon  his 
return,  although  he  may  have  recovered  judgment  against  the  joint 
debtor  who  was  not  beyond  the  seas  (c) . 

(r)    See   Musurus    Bey   v.    Gadban,  (x)  19  &  20  Vict.  c.  97,  s.  12. 

[1894]  2  Q.  B.  352.  (?/)  Musurus  Bey  v.  Gadbnn,  sup. 

(s)  4    Anne,    c.  16,    s.   19    (revised  (z)   Gregory  v.  Hurrill.  5  B.  &  C. 

statute-?,  4  &  5  Anne,  c.  3).     As  to  the  341. 

meaning  of  "beyond  the  seas"  with  (a)   Lafond  v.   Buddoch,   13  C.   B. 

regard   to   India,   see   Ruckmahoye   v.  %\Z;  8trithorst\.  Gra'me,ZW^\^.\\b. 

LuUhoohhoyi%  Moore,  P.  C.  4.  (6)    Fannin   v.   Anderson,   7    Q.    B. 

CO  Anie,  p.  366.  811;  Towns  v.  Mead,\&  C.  B.  123. 

(m)  As  to  how  time  runs  if  he  dies  (c)  19  &  20  Vict.  c.  97,  s.  11. 

beyond  the  seas,  see  Flood  v.  Patter-  (d)  Wdson  v.  Balcarres  Co.,  [1893] 

son,  29  Beav.  295.  1  Q.  B.  422. 


STATUTES  OF  LIMITATION. 


375 


An  ambassador  accredited  to  the  sovereign  cannot  be  sued  in  Chap.  XIX. 

the  Courts  of  this  country;  and  this  immunity  extends  to  such  a  Foreign 

reasonable  period  after  he  has  presented  his  letters  of  recall  as  is  ambassador. 

necessary  to  enable  him  to  wind-up  his  official  business  and  pre-    / 

pare  f ou  his  return  to  his  own  country ;    and    the    Statute    of  / 

Limitations  does  not  run  against  his  creditors  during  the  whole 

of  such  period  (e) . 

Where  a  person,   under  disability  when  the  cause  of    action  SuccessWe 
^  ,.,.,.  .,  ,  IP  disabihtie!<. 

arises,  becomes  affected  by  a  disability  of  another  nature  betore 

the  first  disability  ceases,  time  does  not  begin  to  run  until  the 

determination  of  the  second  disability  (/; . 

If  a  person  is  under  disability  when  the  cause  of  action  accrues  Right  of  ^^ 

to  him,  and  so  continues  till  his  death,  his  personal  represeuta-  person  dying 

tives  have  a  right  of  action  though  the  period  of  limitation  elapsed  ^Jjl?^^.^''" 

in  his  life.     There  appears  to  be  some  doubt  whether  the  personal 

representatives  of  such  a  person  are  bound  b}-  tlic  statute,  that  is, 

whether  time  begins  to  run  against  them  as  from  the  death  of  the 

person  whom  they  represent  {g] .     Probably,  as  it  is  only  by  an 

equitable  construction  of  the  statute  that  their  right  to  maintain 

an  action  is  preserved,  so  by  the  same  equitable  construction  the 

limitation  of  time  ought  to  be  extended  as  against  them.     If  this 

be  so,  where  the  person  under  disability  dies,  having  appointed 

executors,  time  would  begin  to  run  against  them  from  his  death; 

where  ho  dies  intestate,  there  is  a  question  whether  time  would 

begin  to  run  against  his  administrator  from    the    date    of    his 

appointment  or  from  the  death  (/ij. 

The  effect  of  the  statute  21  Jac.  I.  c.  16,  being  to    bar    the  Newprooii*^ 

remedy,  not   to   extinguish  the  debt,  a  debtor   mav.  bv   a  new  acSwledg- 

promiseto  pa;^-,  revive  his  liability  {i),  even  after  the  period_of  ™^^^~P'"'*' 

Hmitution  has  expired  (?c).     Such  promise    may  be    express,  or 

impljpf]  from  s^^  acknowledgment  of  the  debt  or  payment  of  any 

principal  or  interest.     Prior  to  Lord  Tcnterden's  Act,  a  verbal 

promise  or  acknowledgment  was  sufficient;    but   that  Act,  after 


(e)  MuHurun  Bey  \.  Gndban,  sup.  (0    Sec    por    Ld.    Tenterden,    C.J., 

(/)    See    Musurus    Bey    v.    Gadhmu  in   Tanner  v.   Smart,  6  B.   &  C.   606; 

«Mp.;Darby  &Bos.  61.  30   R.    R.    461:    Pollock   on  Contract, 

{g)  Sec  the  opinions  oi'  Parke,  B.,  G86. 
and  Rolfe,  B.,  differing  on  this  point,  {k)   Be    Lane,    23    Q.    B.     D.     74. 

in  Tov-HHend  v.  Deacon,  3  Ex.  706.  Seem,  as  to  claims  to  real  estate.     See 

(h)  See    these    questions    discussed,  M.   L.  R.   P.  454. 
Darbv  .*c  Bos.  62. 
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Chap.  XIX.  rocitin<^  that  various  questions  hud  ai'is.ui  in  actions  ioundcul  on 
Ackuowled''--  siinplo  contracts  as  to  the  prool:  and  effect  of  acknowledgments 
ment  to  be       and  promises  offered  in  evidence  for  the  purpose  of  taking  cases 

in  w  ritiuir.  «     ,  •  i.     i  -11,  1  i     i 

out  01  the  operation  01  the  statute,  provides  that  an  acknowledg- 
ment or  promise,  to  be  sufficient  to  tako  a    debt    out    of    th© 
operation  oi'  the  statute,  must  be  in  writing  signed  by  the  party 
chargeabh  (/). 
Aoknowledf,'-         It  furtlicr  ^jrovidcs  that  a  written  acknowledgment  by  one  of 

ment  by  joint  ,    .    .    ,  ,         ^  ^  i      ■     •   ,      ,  i> 

debtor;  several  joint  contractors,  or  executors  or  administrators  01  a  con- 

tractor, shall  not  deprive  the  others  of  the  benefit  of  the 
statutes  (?);  and  that  a  plaintiff  may  recover  against  those  of 
them  who  have  given  an  acknowledgment  or  ])romisc(?). 

^y  <^'o-  With  regard  to  co-executors  of  a  contractor,  it  has  been  decided 

executor.  iinoni-  --i  pi- 

tliat  the  ofiect  ox  this  section  is  only  to  prevent  the  one  from  being 

made  personally  liable  by  an  acknowledgment  given  by  the  other; 

and  that  an  acknowledgment  by  one  only,  given  in  his  character 

of  executor  only,  will  bind  the  testator's  personal  estate  (m) . 

The  effect  of  any  payment  of  principal  or  interest  made  by  any 

person  is,  however,  preserved  (^i) . 

Signature  By   the   Mercantile   Law   Amendment  Act,    1856,   a   written 

yagen.         acknowledgment,   signed   by   a   duly   authorized   agent,   is   made 

\,  sufficient  (o). 
Payment  by  a       ^v  the  last-inontioned  Act,  it  is  provided  that  payment  of  any 

joint  debtor.  .    "  .       ,  .  ,  „  i  i    i 

principal  or  interest  by  one  oi  several  co-debtors,  co-contractors, 
or  executors  or  administrators  of  a  contractor,  shall  not  of  itself 
deprive  the  others  of  the  benefit  of  the  statutes  (p)'.  If,  liowever, 
the  payment  is  made  by  one  co-debtor  under  such  circumstances 
that  the  payment  was  made  by  him  as  agent  for,  or  at  the  request 
of,  another  co-debtor,  the  liability  of  the  latter  will  be  kept 
alive  (q). 

The  effect  of  Lord  Tenterden's  Act  (r),  which  did  not  make  any 
alteration  in  the  legal  construction  to  be  put  upon  promises  or 


(Z)   9   Geo.   4,  c.    14,  s.    1.      Sec  Jie  (p)   S.    H.      See    Watson   v.    M'.ood- 

MolUnqshead ,  37   Ch.    1).   657.  man,  20   Eq.    721. 

(w)    Re    Macdonahl,    [1897]    2    Ch.  (r/)  Tucker  v.  Tuchrr,  [1894]  3  Ch. 

181.  '129. 

(m)  9  Geo.  4,  c.   14,  s.   1.     See  Ue  (r)   9  Geo.  4,  c.   14,  s.  1.     See,  on 

H  oiling  ahead.  37  Ch.  D.  657.  this    Act,   the   notes   to    Whitcomb   v. 

(o)  19  &  20  Vict.  c.  97,  .s.  13.  Whilhuj,  1  Sm.  L.  C.  579. 
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acknowledgments,    but     merely     required    a    different    mode    of   Chap.  XIX. 
proof  (s),  was  thus  stated  by  Mellish,  L.J.  (t):  — 

"  There  must  be  a  proof  of  some  writing  signed  by  himself,  either  There  must 
containing  an  express  promise  to  pay  the  debt,  or  being  in  terms  f!rom  be— 
wliich  an  unconditional  promise  to  pay  it  is  necessarily  to  be  implied.  pj.y^j^g^QP 
If,  therefore,  the  writer,  although  he  admits  the  existence  of  a  debt,  ^o)  ackn'ow- 
rofuses  to  pay  it  or  reserves  the  matter  for  future  consideration,  or  icdgment 
refers  the  creditor  to  some  third  person  for  payment,  or  the  like,  this  from  which 
will  not  be  sufficient  to  prevent  the  operation  of  the  statute.     That  ^g^j^j^^^g^" 
being  the  rule,  there  must  be  one  of  these  three  things  to  take  the  case 
,  out  of  the  statute.     Either  there  must  be  an  acknowledgment  of  the 
'  debt,  from  which  a  promise  to  paY  is  to  be  imTjliedyor,  secondTy,  there 
2,  must  be  an  unconditional  promise  to  pay  the  debt;  or,  thirdly,  there 
3  must  be  a  conditional  promise;  to  pay  the  debt,  and  evidence  that  the 
condition  has  been  pertormejli" 

An  absolute  acknowledgment  of  the  debt  is  sufficient,  because  To  whom  it 
an  unconditional  promise  to  pay  may  be  inferred  from  it  (u).   The 
acknowledgment  therefore   "  must  be  to   the  creditor  (x)   or  his 
agent,  to  someone  who  was  entitled  to  receive  payment  of  the  debt, 
and  to  whom  you  could  presume  a  promise  to  pay  it "  (v/). 

A  part  payment  of  principal,  or  a  payment  of  interest,  may  also  Acknowledg- 
take  a  case  out  of  the  operation  of    the  statute,  if    from  such  pa^yment. 
payment  an  acknowledgment  and  a  promise  to  pay  the  residue 
can  be  inferred  (2^).      This,  as  has  been  alread}^  pointed  out,  is 
excepted  from  the  provisions  of  s.  1  of  Lord  Tenterden's  Act  (a). 

Parke,  B.,  explains  this  as  follows  (?;):  — 

"  In  order  to  take  a  case  out  of  the  Statute  of  Limitations  by  a  part 

payment,  it  must  appear,  in  the  first  place,  that  the  payment  was 

/,  made  on  account  of  a  debt  (c) ;  secondly,  it  must  appear  that  the  pay- 

(.s)  Per  Tindal,  C.J.,  in  Haydon  v.  K.    B.    -105.      Notes   to    Whitcomb   v. 

Williams,  7  Bing.  1G6;  33  R.  R.  415.  Whitinr/,  1  Sm.  L.  C.  579. 

(t)  Jie  Elver  Steamer  Co.,  6  Ch.  828.  (x)    Fnller     v.    lledman,   26    Beav. 

Sec   Green  v.   Humphreys,  26  Ch.   D.  619;     Mondie    v.    Bannister,    4    Drew. 

474;   Meyerhoff  v.  Froehlich,  4  C.  P.  439. 

D.  63;  Cnrwen  v.  Milburn,  42  Ch.  D.  (y)    Per    Ld.    Herschell,   Stamford 

424;    liourdin  v.    Grcemiwod,   13   Eq.  Bank  v.  Smith,  [1892]   1   Q.   B.   789; 

281;   Quincey  v.  Sharpe,  1  Ex.  D.  72;  lie  Bcaran,  [1912]  1  Ch.  196. 

Banner  v.   Berridge,  18  Ch.  D.   273;  (z)    Tanner   v.    Smart,   6    B.    &   C. 

Langrish   v.    Watts,   [1903]    1    K.    B.  603;   30  R.  R.  461.     Notes  to  Whit- 

636.      The   r-ases    as     to     promise    or  comb  v.   Whiting,  sup. 

acknowledgment      arc      collected       in  (a)    .lute,   p.    375. 

Darby  &  Bos.  pp.  69—91.  (b)   Tippets  v.   Heane,   1   C.   M.   & 

(u)  Tanner  v.  Smart,  6  B.  i:  C.  603;  R.  253;  40  R.  R.  549. 

30  R.  R.  461;  Skeet  v.  Lindsay,  2  Ex.  (c)  Tills  may  be  implied  from  cir- 

D.  311;    Conjirr  v.  Kendall,  [1909]   1  cumstanccs;   Burn  v.  Boullon,  2  C.  B. 

476;  Evans  v.  Danirs,  4  A.  &  E.  840. 
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Chap.  XIX.'' m^ lit  was  made  on  account  of  the  debt  for  wliioli  the  action  is  hroug-ht. 

— But  tlic  case  must  go  farther,  for  it  is  necessary,  in  the  third  placo, 

to  show  that  the  pa}-mcMit  was  made  as  part  payment  of  a  greater 
debt,  because  tlie  principle  upon  which  a  part  payment  takes  the  case 
3  out  of  the  statute  is  that  it  admUs_a^_greater^b^^  at  tlie  time 

of  payment.  Unless  it  amounU  to  an  admissioirtliat  more  is  duo,  it 
cannot  operate  as  an  admission  of  any  still  existing  debt." 


Paj'ineut  to 
or  by  agents 


Wliat  is  a 
payment. 


The  payment  must  be  made  to  the  creditor  or  to  an  agent  of 
the  creditor  (d),  and  for  this  purpose  the  ceMui  que  trust  is  agent 
for  the  trustee  (e);  it  may  b©  made  by  the  agent  of  the  debtor(f); 
and  a  payment  by  the  debtor  to  a  third  person  may  be  sufficient 
if  made  at  the  creditor's  request,  express  or  implied,  in  part  pay- 
ment of  the  debt  (g) . 

The  payment  need  not  actually  be  made  in  money  (h);  accept- 
ance of  goods  in  part  payment  or  any  arrangement  which  has  the 
effect  of  partially  discharging  the  debtor  is  sufhcient  (i) . 

If  the  payment  was  made  by  a  cheque  or  bill  of  exchange,  the 
new  promise  to  pay  is  considered  to  have  been  made  when  the  bill 
or  cheque  was  given,  and  not  when  it  was  paid  (/c). 
Appropriation  Where  there  are  t^vo  or  more  debts  owing  by  the  debtor  to  the 
of  payments.  ^^^^^  creditor  and  some  are  barred  by  the  statute  and  some  not, 
the  creditor  can  appropriate  to  the  barred  deb ts^a^eneral  payment, 
not  appropriated  by  the  debtor,  yet  such  payment  will  not  revive 
the  barred  debts  (l).  But  the  appropriation  by  the  creditor  of  a 
general  payment  to  the  debt  which  is  not  statute  barred  will  take 
that  debt  out  of  the  statute  (m).     The  law  as  to  the  ai)propriation 


The  payment  must  have  been  made  on 
account  and  not  as  payment  in  full : 
Burn  V.  Bonlton,  sup. 

(d')  Evans  v.  Davies,  4  A.  k,  E. 
840;  Hart  v.  Stephens,  6  Q.  B.  937; 
Stamford  Bank  v.  Smith,  [1892]  1  Q. 
B.  765. 

(e)  Meyginson  v.  Harper,  2  Cr.  iS: 
M.  322;  39  R.  R.  784. 

(/)  Jones  V.  Hughes,  5  Ex.  104; 
Newbould  v.  Smith,  33  Ch.  D.  127; 
Thome  V.  Heard,  [1895]  A.  C.  495. 
Payment  by  a  devisee  for  life  of  in- 
terest or  principal  on  a  simple  con- 
tract debt  of  the  testator  keeps  alive 
the  creditor's  right  to  obtain  payment 
out  of  all  the  real  estate  of  the  testator 
as  against  the  remaindermen:  Re 
Chant,   [1905]    2   Ch.   225. 


(j7)  Worthington  v.  Grimsditch,  7 
Q.  B.  479. 

(A)  See  Re  Dixon,  \  1900]  2  Ch. 
561. 

(j)  As  to  acceptance  of  goods, 
Hooper  v.  Stephens,  4  A.  &  E.  71; 
43  R.  R.  306;  Hart  v.  Nash,  2  C.  M. 
&  R.  337;  41  R.  R.  732.  As  to  other 
instances,  see  Moore  v.  Strong,  1  B. 
N.  C.  441;  Pearce  v.  Selhy,  6  Jur. 
896;  Bodger  v.  Arch,  10  Ex.  333; 
Mabcr  v.  Maber,  L.  R.  2  Ex.  153; 
Burchell  v.  Hawes,  62  L.  J.  Ch.  463. 

(A)  Marreco  v.  Richardson,  [1908] 
2  K.  B.  584. 

(I)  Mills  v.  FowJces,  5  B.  N.  C.  455; 
50  R.  R.   750. 

(m)  Nash  v.  Hodgson,  6  De  C  il. 
&  G.  474. 
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of  any  payment  to  a  particular  debt  or  item  is  that  the  debtor  may,  Chap.  XIX. 
in  the  first  instance,  appropriate (?2)  the  payment — solvit ur  in  modo 
solventis ;  if  he  omits  to  do  so,  the  creditor  may  make  the  appro- 
priation— rccipitiir  in  modo  recipicntis ;  but  if  neither  make  any 
appropriation,  the  law  appropriates  tlie  payment  to  ihi'  dcbl  which 
isjiot  barred  (o) . 

Where  there  has  been  an  acknowledgment,  or  part  payment,  or 
payment  of  interest,  the  statute  begins  to  run  from  the  last 
acknowledgment  or  payment. 

Specialty  Debts — Penalties — Judgonent  Debts — Legacies — 
Fersoo^al  Estate  of  Intestates. 

It  was  enacted  by  the  Civil  Procedure  Act,  1833  (y>),  that  Specialty 
actions  for  debt  for  rent  upon  an  indenture  of  demise  (g),  and  20  years. 
actions  of  covenant  or  debt  upon  any  bond  or  other  specialty,  must 
be  commenced' \vilhm(twenty  years  after  the  cause  of  action;  or, 
in  the  case  of  a  person  who  is  under  disability  {i.e.,  an  infant,  a 
married  woman  (/•),  or  a  person  non  compos)  at  the  time  when  tlie 
cause  of  action  accrues,  within  twenty  years  from  such  disability 
ceasing  (s) .  Being  in  prison  was  not  a  disabilit}-  under  this 
statute,  and  the  disability  mentioned  in  it  of  being  beyond  the  seas 
was  done  away  with  by  the  Mercantile  Law  Amendment  Act  {t). 
The  result  is  that  at  the  present  dav  the  rules  as  to  disabilities  are 
the  same  in  the  case  of  specialty  _as  in  that  of  simple  cojitraet 
debts  {u) . 

A  statutory  liability  to  pay  money  is  a  specialty  debt  within  stsitutory 
the  meaning  of  the  Act  of  1833,  as,  for  example,  the  liability  to  pay^mJnly. 
pay  calls  incurred  by  a  member  of  a  company  under  the  Companies 
Clauses  Actri845(a;) ;  and  the  liabiJitv  of  a  company  to  pav  interest 

(n)  This  may  be  proved  by  his  dc-  (q)  M.   L.  R.   P.   460. 

clarations  either  before  or  after  pay-  ( ;•)  As  to  the  effect  of  the  provisions 

ment     or     by    other     circumstances:  of    the    Married    Women's     Property 

Waters  v.   Tompkins,  2  C.   M.   &  R.  Act,  1882,  rmle.  p.  373. 

723;  41  R.  R.  827;  Walker  v.  Btitler,  (»)  3  &  4  Will.  4,  c.  42,  s.  4. 

6  E.  &  B.  506;  Cleave  v.  .Jones,  6  Ex.  (it)  19  &  20  Vict.  c.  97,  s.  10,  ante, 

573.  V-  373. 

(o)  See  C7«//i;<;«'4-  6V/s<',  1  .Mer.  585;  {k)   Sw   aulr.   ]>.    373,   as     to    dis- 

15   R.    R.    161;    and   Tudor's    L.    €.,  abilities. 

Merc.  Law,  1.     See  Friend  v.   Young,  (a;)   8   Ac   9    Vict.    c.    16.      Cork  and 

[1897 1    2   Ch.    421;    Smith   v.    Betty,  Bandon  Rail.  Co.  v.   Goode,  13  C.  li. 

[1903]  2  K.  B.  317.  826.     Sec    .Jont-n    v.    Pope,    1    Wms. 

ip)  3^4  Will.  4,  c.  42,  s.  3.  Saiuid.  37. 
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Chap.  XIX.  upon  debentures  under  s.  27  of  tlic  Companies  Clauses  Act, 
1863  {y).  Moneys  payable  by  a  member  of  a  company  under  the 
Companies  Act,  1908,  to  the  company,  or  on  the  winding-up  of 
the  company,  are  specialty  debts,  independently  of  the  general 
hnv,  by  the  express  provisions  of  that  Act  {z). 

All  actions  for  penalties,  damages,  or  sums  of  money  given  to 
the  party  grieved,  by  any  statute,  must  be  brought  within  two, 
years  from  the  cause  of  action  {a) . 

The  instant  from  which  time  begins  to  run  under  the  statute  is 
that  at  which  the  "  cause  of  action  "  arises.  Thus,  in  the  case  of 
a  covenant,  time  begins  to  run  from  breach  of  the,  covenant(6) ;  and 
where  there  are  successive  breaches,  a  fresh  cause  of  action  arises 
on  each  breach,  so  that  the  statute  may  bar  the  remedy  on  the 
earlier  though  not  on  the  later  breaches(c);  and  where  the  breach 
is  continuous,  a  fresh  cause  of  action  continuously  arises  so  long  as 
the  breach  continues (cZ) .  Thus  a  covenant  for  title  is  continuously 
broken  so  long  as  an  adverse  title  exists  in  another  person  (e). 

If  there  has  been  any  acknowledgment  by  writing  signed  by  the 
party  liable (/)  or  his  agent,  or  b;^payment  on  account  of  principal 
or  interest,  the  person  entitled  (may  sue  within  twenty  Ye,ars  after 
such  acknowledgment;  or,  if  the  person  entitled  is  under  disability 
at  the  time  of  such  acknowledgment,  or  the  party  making  such 
acknowledgment  is  at  the  time  beyond  the  seas,  the  person 
entitled  may  sue  within  twenty  yeaxs  after  the  ceasing  of  the  dis- 
ability or  the  return  of  the  party  from  beyond  the  seas  (g) . 

An  acknowledgmont  nndor  this  section  is  different  in  ifs  nature 
from  an  ackno^\•lcdullli■I!t  --rilliii  iit  uriKt  {\\o  Slalvito  nf  .Ijinics. 
In  the  latter  case  the  acknowledgment  operates,  as  we  have 
seen  {h),  as  a  new  promise  to  pay,  of  the.  same  nature  as  the 
original  contract;  in  the  former  case  it  has  no  such  effect,  for  a 
promise  not  by  specialty  cannot  operate  as  a  renewal  of  a  oon- 


Ptnalties. 


When  cause 
of  action 
ariseR. 


C'ontinuin 
breaches. 


Acknowledg 
ment  or  part 
payment. 


Ackuowled 
ment. 


(y)  26  &  27  Vict.  c.  118.     Re  Corn-  (d)   Maddock  v.   Mallet,   12  Ir.   C. 

wall  Minerals  Hail.  Co.,  [1897]  2  Ch.  L.  R.  173,  192. 
74.  (e)   Kingdon  v.  Notile,  1  M.  k.  3. 

(z)    8   Edw.    7,   c.    69,   ss.    14,    125.  355;   4  id.  53;   14  R.  R.  462;   16  id. 

See  ante,  p.  304.  379;  Sfoor  v.  Green,  L.  R.  9  Ex.  99, 

(a)  3  &  4  Will.  4,  c.  42,  s.  3.     See  117. 
Thomson  v.  Clroimorris.  [1900]  1  Ch.  (/)  Head  v.  Price,  [1909]  2  K.  B. 

718.  724. 

(6)    Tiickey   v.    Hawkins,   4   C.    B.  (^)  3  &  4  Will.  4,  c.  42,  s.  5. 

655.  (/»)   -'inte,  p.   375. 

(c)  Amott  V.  Iloldcn,  18  Q.  B.  593. 
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tract  by  specialty,  but  the  acknowledgment  merely  operates  so  Chap.  XIX. 
as  to  give  further  time  during  which  the  a,ctiop.  on  the  specialty 
may  be  brought.     It  follows  that  it  is  not  necessary  that  the; 
acknowledgment  phould  be  made  to  the  person  entitled  to  pay- 
ment or  to  his  agent  (i) . 

The  Real  Property  Limitation  Act,  1874  {k),  provides  that  pro-  Real  Property 

,  ,  ((  ,  -J  ,    Limitation 

ceedings  to  recover  any  money  secured  by  a  mortgage,  j[uagment  ^ct,  1874. 
or  lien,  or  otherwise  charged  u£on  or  payaHe^outjof^ny  land  or 
rent,  at  law~orln  equity, "or  any^lggacy,"  must  be  brought  within 
^iwelve  vear|  next  after  a  present  right  to  receive  the  same  (1)  has 
accrued  to  some  person  capable  of  giving  a  discharge  or  release  for 
the  same;  "  unless  in  the  meantime  (m)  some  part  of  the  principal 
money,  or  some  interest  thereon,  shall  have  been  paid  "  or  some 
acknowledgment  in  writing  shall  have  been  given,  in  which  case 
the  action  must  be  brought  within  twelve  years  after  the  last 
payment  or  acknowledgment. 

The  effect  of  this  Act  is  to  bar  the  personal  remgdy  upon  the  Effect  on 
covenant  in  a  mortgage  deed,  or  upon  a  collateral  bond  of  the  covenant, 
mortgagor;  or  upon  the  covenant  to  pay  a  rentcharge,  as  well  as 
the  remedy  against  tlie  land,  and  in  such  cases  to  cut  down  to 
twelve  years  the  period  allowed  by  s.  3  of  the  Act  of  1833-  but 
it  does  not  enlarge  the  period  of  six  years  within  which  an  action 
to  recover  (w^  a  simple  contracFdebt  must  be  brought  even  if 
the  debt  is  also  charged  upop.  land/o) . 

The  liability  of  a  surety  who  has  entered  into  a  joint  covenant  Surety. 
with  the  mortgagor  is  within  this  Act;  and  payment  of  interest 
by  the  mortgagor  prevents  the  statute  running  in  favour  of  the 
surety  (p).     The  provisions  of  s.  14(g)  of  the  Mercantile  Law  Joint  debtor.^. 
Amendment  Act,  1856,  do  not  apply  to  this  Act  (p). 

A  collateral  bond  given  by  a  surety  is  not,  however,  within  this  Collateral 

...  1        i.1         A     t    bond  by 

Act,  and  the  period  of  limitation  is  twenty  years  under  the  Act  surety.' 
of  1833  (r). 


(i)    Moodie   v.    Banninter,   4   Drew.  511;  Fearnside  v.  Flint,  id.  519;  Shaw 

432.  V.    Crompton,    [1910]    2    K.    B.    370. 

(k)  37  &  38  Vict.  c.  57,  s.  8.     See,  Attte,  p.  360. 

generally,  on  this  section,  M.  L.  R.  P.  (o)  Barnes  v.  Glenton,  [1899]  1  <i. 

458.  B.  885. 

(I)    Jlormey    v.    Monarch    fioc,    24  (p)  Re  Frixh^i,  A'i  C\\.  \).  \W>. 

Q    B.  D.  1.  (7)    -/«''^.   P-   376. 

(m)  Re  Clifdfin,  [190(J|   1  Cli.   771.  Cr)  iiJe /'owcrs,  30  Ch.  U.  291. 

(n)    Sutton    V.    Sutton,    22    Ch.    iJ. 
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Legiicies. 


Chap.  XIX.  The  payment  of  principal  or  interest  must  bo  made  by  a  person 
who  is  bound  to  pay,  either  as  between  himself  and  the  person 
entitled  to  receive  payment  or  as  between  himself  and  the  person 
liable  to  pay  (s) .  Payment  of  interest  by  an  assignee  {t)  or 
tenant  for  life  (u)  of  the  equity  of  redemption,  where  there  is  a 
mortgage,  is  sufficient  to  prevent  the  remedy  upon  the  covenant 
being  burred. 

The  "judgment"  mentioned  in  this  Act  is  not  restricted  to 
judgments  which  operatic  as  clinrges  u]){)n  land,  but  refers  to 
judgments  genoralh^  (;r). 

,Vn  action  to  recover  a  legacy,  payable  out  of  personal  estate, 
from  an  executor  is  within  this  enactment  (?/},  unless  the  legacy 
is  vested  in  the  executor  upon  an  express  trust  (:;) ;  a.  mere  con- 
structive trust  will  not  prevent  the  statute  from  being  a  bar  (z). 
By  the  Heal  Property  Limitation  Act,  1833,  no  arrears  of  interest 
in  respect  of  a  legacy  can  be  recovered  lafter  six  years  or  an  acknoA\- 
lodgment  in  writing  (a) ;  but  arrears  of  an  annuity,  bequeathed 
payable  out  of  personal  estate,  are  not  arrears  of  "interest"  in 
respect  of  a  legacy  (6). 

An  action  to  recover  the  personal  estate,  or  a  share  thereof,  of 
an  intowtute,  possessed  by  tlie  personal  representative,  must  bo 
brought  Avithiii  tw<'iity  jcars  after  a  p]<  si  ni  tight  to  receive  the 
same  has  accrued  to  a  person  capable  of  giving  a  discharge  or 
release  for  the  Bame  (c),  or  after  some  part  of  the  estate  or  share, 
or  interest  in  respect  tliereof ,  has  been  accounted  for  or  paid,  or  a 
written  acknowledgment  has  been  given  (d) .  A  claim  in  respect 
of  assets  not  received  by  the  personal  representative  until  within 
twenty  years  before  action  is  not  barred,  though  the  claim  in 
respect  of  all  assets  received  by  him  laefore  that  time  is  barred  (e)\ 
and  pajrt  payment  out  of  assets  received  Avithin  twT.nty  years  will 


Personal 
estate  of 
intestate, 


(s)  Be  Clifden,  [1900]  1  Ch.  774; 
lirndshaw  v.  Widdrington,  [1902]  2 
Ch.  430. 

(t)  Forsyth  V.  Brhtoivc,  8  Ex.  722. 

(n)  l)U)h  V.  Walker,  [1893]  2  Ch. 
429. 

(,x)  Jay  V.  Johnstone,  [1893]  1  Q. 
B.  189;  Ilebhlethwuite  v.  Peever, 
[1892]  1  Q.  B.  124. 

(y)  37  .^  38  Vift.  c.  57,  s.  8. 


(z)  Evans  v.  Moore,  [1891]  3  Ch. 
119;  Re  Barker,  [1892]  2  Ch.  491; 
Be  Mackay,  [1906]   1  Ch.  25. 

(«)  3  &  4  Will.  4,  c.  27,  s.  42. 

(b)  Be  Ashwelh  Joh.  112.  See  Br 
Bannerman,  21  Ch.  D.  105. 

(c)  Be  Pdrdoc,  [1906]  1  Ch.  265; 
2   id.  340. 

{d)  23  &  24  Vict.  c.  38,  s.   13. 
(e)  Sly  V.  B!"kr,  29  Ch.  i).  964. 
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not  operate  as  an  acknowledgment  of  the  right  to  assets  received  Chap.  XIX. 
more  than  twenty  years  before  (/) . 

The  acknowledgment  in  writing  in  tlie  cases  within  the  Real  Acknowledg- 
Property  Limitation  Act,  1874  {g),  and    the    Law  of    Property  writing. 
Amendment  Act,  1860  {h),  must  bo  signed  by  the  jDerson  liable 
or  his  agent,  and  must  be  given  to  the  person  entitled  or  his  agent. 

The   rules   as   to   whether  payments   of  principal   or    interest  Part  pay- 
amount  to  an  acknowledgment  that  more  is  due  within  the  mean-  ^^^^  ' 
ing   of    the    Statute   of    James   apply    to    eases    falling    under 
3  &  4  Will.  IV.  c.  42,  23  &  24  Vict.  c.  38,  and  37  &  38  Vict. 
o.  57,  6.  8  {i). 

Actions  in  Equity. 

The  Acts  of  21  Jac.  I.  c.  16,  and  3  &  4  Will.  IV.  c.  42,  did 
not  in  terms  apply  to  suits  in  equity;  but  these  statutes 

"must  be  taken  virtually  to  include  Courts  of  Equity;  for  \vlien  the 
legislature  by  statute  limited  the  proceedings  at  law  in  certain  cases, 
and  provided  no  express  limitations  for  proceedings  in  Equity,  it 
must  be  taken  to  have  contemplated  that  Equity  followed  the  law: 
and  therefore  it  must  be  taken  to  have  virtually  enacted  in  the  same 
■cases  a  limitation  for  Courts  of  Equity  also"(fc). 

It  follows  that  where  there  is  both  an  equitable  3,iid  a  legal 
remedy.  Courts  exercising  equitable  jurisdiction  are  bound  to  the 
exact  periods  named  in  the  statutes  (?)  and  to  give  effect  to  all 
the  exceptions  in  the  statutes  ae  to  disabilities,  part  payment  and 
acknowledgments  {m) . 

On  the  other  hand,  where  tlie  claim  is  not  founded  on  a  legal 
right,  but  is  purely  equitable  and  the  remedy  is  oquitable  only, 
the  Court  is  not  in  any  sense  bound  by  the  provifiionfl  oftibje 
statutes^  Thus,  as  a  general  rule,  time  does  not  run  between 
trustee  and  cestui  que  trust  where  the  trust  is  express  (w),  i.e., 


(f)  Sly   V.    Blake,   29   Ch.    D.    964.  v.  a,,r,  L.  R.  ;>  H.  L.  656;  Bulli  Co. 

(g)  37  &  38  Vict.  c.  57,  s.  8.  v.    Oshomo,    |  1899]    A.    C.    351;     lie 
(K)  23  &  24  Vict,  .c   38,  s.    13.  Rnhmson,    [1911]    1    Ch.    502. 

(0  AnU\  p.  377.  CO     See     per     .Tessel,     M.E.,    Re 

(h)  Per  Lord  Eedesdulc,  Jlovenden  Greaves,  sup. 
V.  Annedey,  2  Sch.  &  Lef.  631;  9  R.  (m)  White  v.  Ewer,  2  Vent.  340. 

R.  119.     Sec  per  Ld.  Coleridge,  C.J.,  (n)  The  then  existing  law  was  re- 

(hbbs  V.   Guild,  9  Q.  B.   I).  64;   per  enacted   by  the  Judicature  Act,   1873 

Jessel,  M.R.,  Re  Greaves,  18  Ch.   1).  (36  &  37  Vict.  c.  66),  b.  25  (2). 
551 ;  Re  IlaHtinys,  35  Ch.  1).  91 ;  Knox 
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Chap.  XIX.  a  truBt  wluch  has  been  expressed  by  writing  or  word  of  mouth  (o),, 

"    or  has  arisen  because  a  person  has  assumed  to  act  as  trustoe(pj, 

or  which  the  parties  intended  to  create  (g),  as  distinguished  from 

a  resulting,  implied,  or  constructive  trust,  i.e.,  one  arising  from 

the  acts  of  the  parlies  or  by  operation  of  law  (r) . 

Before  tlie  Married  Women's  Property  Act,  1882,  when  a 
married  woman  had  conti'acted  in  respect  of  her  separate  estate, 
the  proceedings  in  Equity  to  obtain  payment  out  of  her  separata 
estate  were  held  to  be  barred  by  analogy  to  the  Statute  of 
Limitations  (s). 

Where  an  agent  is  sued  on  the  ground  of  his  being  in  a  fiduciary 
capacity,  the  statute  has  no  application  unless  the  claim  be  for  an 
account(i{);  and  where  the  duty  of  persons  is  to  receive  property 
and  hold  it  for  another,  or  to  keep  it  until  it  is  called  for,  or  to- 
use  it  for  a  particular  purpose,  they  cannot  discharge  themselvos- 
from  that  trust  by  appealing  to  the  lapse  of  time  (u). 

The  law  as  to  trustees  has  been  partially  altered  by  the  Trustee 
Act,  1888  (x),  which  by  s.  8  provides  that:  — 


Debts  of  mar 
ried  woman 
ill  respect  of 
separate 
estate. 


Agent  iu 
fiduciary 
capacity. 


Trustee  Att. 
1888. 


1.  In  any  action  or  other  proceedingagainst  a  trustee  or  any 
person  claiming  thronph  liim^  except  where  the  claim  is  founded 
upon  any  fraud  or  Irauiiuh'iit  breach  ot  tru.sl.  to  which  the  trustee 
was  party  or  privy  (^//j,  or  is  to  rocnwr  trust  property  or  the 
proceeds  thereof  still  rci.iincd  » // 1  li\  ilic  ini-lc,',  oi'  |)reviously 
received  by  the  trustee  and  cou\crlcd  to  his  u.se  {.:),  the  following 
provisions  shall  apply:  — 

(a)  All  rights  aii<l  privileges  conrerred  li}'  any  Statute  of 
Limitation.^  >-liaJl  Ite  enju_\<'(l  in  ihe  like  manner  and 
to  the  like  extent  a^  they  would  have  been  enjoyed  in 
such  action   or  other  proceeding  if  the  trustee  or 


(o)  Burdick  v.  Garrich,  5  Ch.  233; 
Re  Bell,  34  Ch.  D.  462. 

{p)  Soar  V.  Ashivcll,  [1893]  2  Q.  B. 
390. 

{q)  Rochcfoucatdd  v.  Boustead, 
[1897]  1  Ch.  196,  208. 

(r)  Townshend  v.  Townshend,  1 
Bro.  Ch.  550;  per  Grant,  M.R.,  Beck- 
ford  V.  Wade,  17  Ves.  97;  11  R.  R. 
20;  Hovenden  v.  Annesley,  2  Sch.  & 
Lef.  633;  9  R.  R.  119;  Patrick  v. 
Simpson,  24  Q.  B.  D.  128.  Cf.  M.  L. 
R.  P.  456. 

(s)  Ilallett  V.  Jlastinrjs,  35  Ch.  D. 
94. 

(0  Friend  v.   Young,  [1897]  2  Ch. 


421,  430;  North  American  Co.  v. 
Watkins,  [1904]  1  Ch.  242;  2  id.  233. 

(m)  Burdick  v.  Garrick,  5  Ch.  240, 
243,  per  Ld.  Hatlierley,  C,  and 
Giffard,  L.J.;  Banner  v.  Berridge,  18 
Ch.  D.  264;  Lyell  v.  Kennedy,  14 
App.  Cas.  437,  454,  457,  463;  and  per 
Lindley,  L.J.,  Re  Sharpc,  [1892]  1 
Ch.  166;  Soar  v.  Ashwell,  [1893]  2 
Q.  B.  390;  North  American  Co.  v. 
Watkins,  sup. 

(x)  51  k.  52  Vict.  c.  59. 

(y)  Thome  v.  Heard,  [1895]  A.  C. 
495. 

(s)  Re  Gurney,  [1893]  1  Ch.  590;. 
Re  Timmis,  [1902]  1  Ch.  176. 
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person  claiming-  through  him  had  not  been  a  trustee  Chap.  XIX 

or  person  claiming-  through  him.  — '. 

(b)  If  the  action  or  other  proceeding-  is  brought  to  recover 
money  or  other  property,  and  is  one  to  Avhich  no 
existing-  Statute  of  Limitations  applies,  the  trustee  or 
person  claiming-  through  him  shall  be  entitled  to 
the  benefit  of  and  be  at  liberty  to  plead  the  lapse  of 
time  as  a  bar  to  such  action  or  other  proceeding  in 
the  like  manner  and  to  the  like  extent  as  if  the 
claim  had  been  ag-ainst  him  in  an  action  of  debt  for 
money  had  and  received,  but  so  nevertheless  that  the 
statute  shall  run  ag-ainst  a  married  woman  entitled 
in  possession  for  her  separate  use,  whether  with  or 
without  a  restraint  upon  anticipation,  but  shall  not 
begin  to  run  against  any  beneficiary  unless  and  until 
the  interest  of  such  beneficiary  shall  be  an  interest 
■in  possession. 

2.  No  beneficiary  as  against  whom  there  would  be  a  good 
defence  by  virtue  of  this  section,  shall  derive  any  greater  or  other 
benefit  from  a  judgment  or  order  obtained  by  another  beneficiary 
than  he  could  have  obtained  if  he  had  brought  such  action  or 
other  proceeding  and  this  section  had  been  pleaded. 

3 .  This  section  shall  not  deprive  any  executor  or  administrator 
of  any  right  ov  defence  to  which  he  is  entitled  under  any  existing 
Statute  of  Limitations. 

•  "  Trustee"  in  this  Act  includes  an  executor  or  administrator 
and  a  trustee  whose  trust  arises  bj  construction  or  implication  of 
law,  as  well  :is  an  oxpi'css  trust cc  («). 

An  action  ]i\-  a  iii'\vl_\  apjiointcd  trustee  against  a  former  trustee 
to  compel  him  to  make  good  losses  arising  from  improper  invest- 
ments made  more  than  six  years  before  action  (6);  an  action  by  a 
person  entitled  to  a  share  of  residuary  personal  estate  against  tho 
trustees  of  the  will  for  breach  of  trust  whereby  the  residue  was 
diminished,  brought  more  than  six  years  after  his  interest  had 
fallen  into  possession (c) ;  an  action  by  a  person  entitled  to  residuary 
personal  estate,  brought  more  than  six  years  after  he  came  of  age, 
against  the  trustees  for  administration,  where  the  whole  estate  had 
been  expended  on  tho  infant  during  his  minority  (d) ;  and  an  action 
by  cestui  que  trust  against  trustees  to  compel  theni  to  make  good 
tho  loss  arising  from  breach  of  trust  in  investing  upon  insufficient 
security  (e),  or  neglecting  to  invest  (/),  are  barred  by  tho  abovo 
provisions. 

(a)   S.    1    (3).  (d)   Jie  Pafjc,  [1893]   1   CIi.   30 1. 

(i)  lie  Bowden,  45  Ch.  D.  441.  [c)  Rg  Hovwrsel,  \\m\\  1  C\\.  231. 

ic)  Ite  Swain,  [1891 J  3  Ch.  233.  (/)  lie  Foiinluine,  [1909  J  2  Ch.  382. 
G.I'. P.  25 
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Chap.  XIX.  Directors  of  a  ooiiipany  arc  trustees  in  respect  of  moneys  of  the 
company  ^vhich  have  come  to  their  hands,  or  are  under  their  con- 
trol, and  can  claim  the  protection  of  the  above  Act  in  proceodings 
against  them  for  misapplication  of  such  moneys  (g) . 

Where  a  chose  in  action  is  vested  in  trustees  on  trusts  and 
their  right  to  sue  at  law  is  barred  by  statute,  if  the  cestuis  que 
trust  arc  merely  entitled  to  the  benefit  of  an  action  by  the  trustees, 
their  remedy  is  barred  also;  but,  if  they  have  an  independent 
remedy  in  equity  against  the  debtor,  the  question  whetlier  the 
statutes  apply  depends  upon  whether  the  remedy  of  the  cestuis 
que  trust  against  the  debtor  is  analogous  to  a  legal  remedy.  If  it 
is,  the  statutes  apply;  otherwise  they  do  not  apply.  The  only 
case  in  which  the  beneficiaries  have  such  an  independent  remedy 
is  where  the  debtor  is  a  party  to  the  trust,  or  is  privy  to  a  breach 
of  trust;  as,  for  example,  where  a  settlor  covenants  to  pay  money 
to  trustees  for  the  purposes  of  the  settlement  (/i),  or  where  trust 
moneys  are  improperly  advanced  to  a  person  who  knows  that  his 
taking  them  is  a  breach  of  trust  (i),  or  where  the  debtor  knows 
that  the  debt  is  trust  property  and  deals  with  it  in  such  a  manner 
as  to  prevent  the  cestuis  que  trust  from  receiving  it  (Jc). 

In  cases  of  fraud,  if  no  limitation  of  time  is  prescribed  by 
statute,  "  a  Court  of  Equity  will  never  lay  down  as  a  general  pro- 
position, that  though  the  fact  that  imposition  has  been  practised 
be  established,  the  party  is  too  late.  The  true  operation  of  length 
of  time  is  by  way  of  evidence"  (I). 

If  the  case  falls  within  the  statute,  time  will  not  begin  to  run 
against  a  person  seeking  to  upset  the  transaction  in  equity  on  the 
ground  of  fraud  or  undue  influence,  until  he  discovers,  or  might 
wdth  reasonable  care  have  discovered,  the  fraud  (m),  or  is  freed  from 
the  influence  (n) .     In  the  case  of  partners,  however,  the  one  is 


Fraud. 


(ff)  He  Lands  Allotment  Co.,  [1894] 
1  Ch.  616;  He  Sharpe,  [1892]  1  Ch. 
154. 

(A)  Burrow es  v.  Gore,  6  H.  L.  C. 
907. 

(t)  Ernest  v.  Croysdill,  2  De  G.  F. 
&  J.  175. 

(A)  Per  Ld.  Wensleydale,  6  H.  L. 
C.  967. 

(I)  Morse  v.  Royal,  12  Yes.  374;  8 
R.  R.  338;  Aylward  v.  Kearney,  2 
Ball  &  B.  463. 


(m)  Blennerhassett  v.  Bay,  2  Ball  & 
B.  118;  Charter  v.  Trevelyan,  11  CI. 
k,  F.  714;  65  R.  R.  305;  Whalley  v. 
Whalley,  3  Bli.  2;  Blair  v.  Bromley, 
5  Ha.  542;  2  Ph.  354;  Browne  v. 
McCUntock,  L.  R.  6  H.  L.  456;  Gibbs 
V.  Guild,  9  Q.  B.  D.  59.  As  to  the 
effect  of  the  Trustee  Act,  1888,  see 
Moore  v.  Knight,  [1891]  1  Ch.  547. 

(«)  Aylward  v.  Kearney,  sup.; 
Wright  v.  Vanderplank,  2  K.  &  J.  1 ; 
Austin  V.  Chambers,  6  CI.  &  F.  1;  49 
R.R.I;  Molony  v.  L'Estrange,  Beat. 
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entitled  to  rely  on  the  good  faith  of  the  other,  and  concealed  fraud  Chap.  XIX. 
by  the  one  will  prevent  the  operation  of  the  statute  although  the 
other  might  have  discovered  it  if  he  had  used  due  caution  (o). 

Where  fraud  is  alleged  in  order  to  take  the  case  out  of  the 
Statutes  of  Limitation,  it  is  not  sufficient  to  prove  that  the 
wrongful  act  was  unknown  to  the  injured  person,  or  to  show 
that  property  has  been  wrongfully  enjoyed  while  the  true  owner- 
is  ignorant  of  his  rights  (p);  there  must  be  abuse  of  a  confidential 
position  (q),  or  fraud  (r);  and  the  fraud  must  be  that  of,  or  in 
some  wa}"  imputable  to,  the  person  who  invokes  the  aid  of  the 
statute  (s). 

Lapse  of  time  is  always  considered  of  importance  in  equity,  Laches,  or 
and  relief  may  be  refused  on  the  ground  of  laches  (^),  either  in  inequity, 
cases  of  fraud  where  the  time  prescribed  by  the  statute  has  not 
elapsed  since  the  discovery  of  the  fraud  (m),  or  where  the  statutes 
do  not  aj)ply  (x) .  For,  if  a  j)erson  having  knowledge  of  his 
rights  sits  still  and  permits  other  persons  to  acquire  interests  and 
consider  themselves  as  owners  of  the  property,  every  presump- 
tion will  be  made  against  him  (y) .  And  staleness  of  demand, 
as  distinguished  from  the  Statute  of  Limitations  and  analogy  to 
it,  may  furnish  a  defence  in  equity  to  an  equitable  demand  (2;). 

"  Even  where  there  is  an  express  trust,  lapse  of  time,  coupled 
widi  other  circumstances  wliich  render  it  unjust  to  give  the 
plaintiff  relief  against  the  defendant,  will  induce  the  Court  to 
refuse  the  relief,  although  no  Statute  of  Limitations  might  bar 
his  claim"  (a). 

It  should  be  observed  that,  in  the  common  case  of  trust  moneys  Trust  moneys 
being  improperly  advanced  to  a  tenant  for  life,  being  the  person  fo^^fg  ^°^° 


406;  Clanricarde  V.  II enning,  30  Bcav.  (u)    Sibbering  v.    Balcarras,   3   De 

175.  G.  &  Sm.  735. 

{o)  Betjemannv.  Betjcmami,[l%^6'\  {x)    Harcourt   v.    White,   28    Beav. 

2  Ch.  474.  303;     Thomson  v.   EasHvood,  2  App. 

{p)    Bean    v.    Thwaite,    21     Eeav.  Cas.  215. 
621;  Petre  v.  Petre,  1  Drew.  397.   See  (y)  Per  Arden,  M.R.,  Pickering  v. 

M.  L.  E.  P.  448,  note  {g).  Stamford,  2  Ve3.  jun.  280;   Erlanger 

(q)  Itolje  V.  Gregory,  \V  L.  J.  Cli.  v.    New   Sombrero   Co.,   3   App.    Cas. 

274;    Alden   v.    Gregory,   2    Ed.    280;  \1\'A,\11%;  Rochefoucauld  \ .  Bousieud, 

Gresley  v.  Momley,  1  Giff.  450.  [1897]  1  Ch.  19(5,  210. 

(>•)  Bulli  Co.  V.  (hhornc,  [1899]  A.  (z)   Per  Lindlcy,  L.J.,  lie  Shnrpc, 

C.  351.  [1892]  1  Ch.  168;   Brooks  v.  Muckle- 

(s)  Thome  v.  Heard,  [1895]  A.  C.  slon,   [1909]   2  Ch.   519. 
495;  /("e  J/c6'a«ww,  [1901]  1  Ch.  143.  {a)     Uochcfoucaidd     v.     Boustead, 

(0  M.  L.  11.   P.  462.  [1897]  1  Cli.  196,  212. 


or, 


(2) 
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Chap.  XIX.  who  ought  to  receive  the  iiicomo  arising  from  them,  time  cannot 
run  in  his  favour  during  his  lifetime  (6),  for  the  transaction 
amounts  to  constructive  payment  of  interest  by  him. 

The  next  question  for  consideration  is  how  far  the  creation  of 
a  trust  for  pa3mcnt  of  debts  affects  tlie  operation  of  the  statutes 
as  regards  existing  debts.  A  trust  created  by  will  for  payment  of 
the  testator's  debts  out  of  his  real  estate  does  not  revive  a  debt 
barred  by  statute  in  the  testator's  lifetime  (c);  and,  according  to 
the  ma'xini  "  exprciseio  eorum  quae  tacitc  insunt  nihil  o])eratur  "(d), 
a  trust  created  by  will  for  payment  of  the  testator's  debts  out  of 
his  personal  estate  does  not  exclude  the  operation  of  the  statute, 
for  the  executors  are  by  law  trustees  for  the  creditors  and  the  will 
does  not  alter  their  legal  liability  (e) . 

Judgment  in  an  action  for  administration  on  behalf  of  creditors 
generally,  would  seem  to  stop  the  operation  of  the  statute;  but 
the  mere  commencement  or  pendency  of  the  action  has  not  this 
effect  (/). 


Effect  of 
administra  - 
tion  action. 


(b)  Mills  V.  BorthwicJc,  11  Jur.  X.  S. 
558;  13  W.  R.  707. 

(c)  Burke  v.  Jones,  2  V.  &  B.  275; 
13  R.  R.  83;.  O'Connor  v.  Haslam,  5 
H.  L.  C.  178. 

(d)  Elph.  X.  &  C.   Interp.  85. 


(e)  Scott  V.  Jones,  4  CI.  &  F.  382; 
42  R.  R.  29.  As  to  debts  charged 
upon  land,  see  M.  L.  R.  P.  458. 

(/)  Be  Greaves,  18  Ch.  D.  551,  per 
Jessel,  M.R.,  explaining  Sterndale  v. 
Ilankinson,  1  Sim.  393;  27  R.  R.  210. 
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CHAPTER  XX. 

DEVOLUTION  OF  PEOPERTY  ON  DEATH. 


The  power  of  making  a  will  or  testament  (a)  of  personal  pro-  chap.  XX. 
pert}-  seems  to  have  existed  from  a  very  early  time  (6).     In  the 


citj^  of  London,  the  province  of  York,  and  the  principality  of  of  making. 
Wales,  there  were  formerly  customs  which  restricted  the  testa- 
mentary power  of  a  man  who  left  a  wife  or  children;   but  these 
customs  have  long  since  been  abolished  by  statute  (c). 

At  common  law  a  will  might  be  "nuncupative,"  i.e.,  by  word  Nuncupative 
of  mouth  without    Avriting;     but  by  the  /Statute  of  Frauds  (d) 
nuncupative  wills  of  personal  jDroperty  exceeding  in  value  30Z., 
though  not  absolutely  abolished,  were  si^^jccted  to  such  restric- 
tions and  requirements  that  they  fell  injbo  disuse. 

The  Statut_e_of  Frauds  (e)  required  wills  of  lands  to    be   in  statute  of 

wTiting  signed  bj'  the  devisor  or  by  some  other  person  in  his     ^^^  ®' 

presence  and  by  his  express  directions,  and  to  be  attested  and 

subscribed  in  the  presence  of  the  devisor  by  three  or  four  credible 

witnesses:  but  it  did  not  require  wills  of  personalty  to  be  signed 

or  attested  at  all  (/) ;    and  so  the  law  remained  until  the  year 

1837,  when  the    Wills    Act  (a)  provided  that  a  will  (which    is  Wills  Act, 

defined  so  as  to  include  a  codicil  (/i))   "shall  bo  signed  at  the 

1  '■"'  Reqiure- 

foot  or  end  thcreoi  by  the  testator  or  by  some  other  person  in  ments; 

his  presence  and  by  his  direction,  and  such  signature  shall  be  signature; 

made  or  acknowledged   by   the  testator  in  the  presence  of  two  (,Z°^Z^  ' 

(a)  See  M.  L.  E.  P.  Cli.  I'J.  Com.  Dig.   Guardian  (G.  2);   2  Salk. 

(b)  See  2  Bl.  491  et  seq.,  and  as  to  426;   Hall  v.  Hall,  2  Vern.  277,  012, 
wills  of  land,  see  M.  L.  R.  P.  Ch.  19.  685;  Kenny  on  Marr.  Women,  66. 

(c)  As  to  freemen  of  the  City  of  (d)  29  Car.  2,  c.  3,  s.   19.     See  4 
London  by  11  Geo.  1,  c.  18,  s.  17;  as  Anne,  c.  16,  s.  14. 

to  York,  4  &  5  W.  &  M.  c.  2;  2  &  3  (e)  29  Car.  2,  e.  3,  h.  5. 

Anne,  c.  5;  as  to  Wales,  7  &  8  W.  3,  (f)   See  cases  cited  in  Liinhcnj  v. 

o.   38.     See  the  question  whether  the  Mason,  Com.  Rep.  451. 

custom  ever  prevailed  over  all  England  (f/)  7  Will.  4  i:  1  Vict.  <•.  '2fi,  s.  9. 

discussed   in   Williams,   Executors,   2.  (//;    Ih.    s.    J.      As    to   codicils,   .sco 

And  as  to  the  custom  of  London,  sec  M.  1^.  |{.  P.  113. 
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"Footer 
end." 


Subscription 
by  witnesses. 


Alterations. 


What  may  be 
bequeathed. 


or  more  witnesses  present  at  the  same  time,  and  such  witnesses 
shall  attest)  and  shall  subscribe  the  will  in  the  presence  of  the 
testator  "  (i). 

The  Wills  Act  Amendinont  Act,  1852  (k),  in  order  to  explain 
what  isjneant  hy  signature  "  at  the  foot  or  end  thereof  "  provides 
tliat  tho  signature  is  sufficient  if  it  is  "  so  placed  at  or  after,  or 
following,  or  under,  or  beside,  or  opposite  to  tho  end  of  the  will, 
that  it  shall  be  apparent  on  the  face  of  the  will  that  tho  testator 
intoiidod  to  give  effect  by  such  his  signature  to  tho  writing  signed 
as  his  will "  (Z);  the  Act  goes  on  to  enumerate  many  cases  of  such 
signatures  which  are  to  bo  sufficient  (m).  No  signature,  however, 
shall  give  effect  to  anything  which  follows  after  it  or  is  inserted 
after  the  signature  is  made  {m). 

The  attesting  witnesses  must  "  subscribe  "  the  will,  but  tliis  does 
not  mean  that  they  must  write  their  names  underneath  the  will; 
it  is  sufficient  if  they  have  written  their  names  upon  the  will  Avith 
the  intention  of  attesting  the  testator's  signature  {71) . 

Any  alteration  in  a  will  made  subsequent  to  its  execution  must 
be  executed Tn  the  same  way  as  a  will(o);  but  it  is  sufficient  if  the 
signature  of  the  testator  and  the  subscription  of  the  witnesses  be 
made  in  the  margin  or  on  some  other  part  of  tho  will  opposite  or 
near  to  the  alteration,  or  at  the  foot  or  end  of  or  opposite  to  a 
memorandum  referring  to  the  alteration  and  written  at  the  end  or 
some  other  part  of  the  will  (0) .  Alterations  not  duly  executed 
may,  however,  be  made  valid  by  a  codicil  confirming  the  will  (p) . 

As  regards  j^ersonal  property,  the  Wills  Act,  1837  (q),  after 
repealing  the  former  statutes  relating  to  wills,  enacts  that  every 
person  may  by  his  will  (executed  as  above  mentioned)  dispose  of 
all  personal  estate  which  he  shall  be  entitled  to,  either  at  law  or 
in  equity,  at  the  time  of  his  death  and  which,  if  not  so  disposed 
of,  would  devolve  upon  his  executor  or  administrator;  and  that 


(0  Wijatt  V.  Ben-!/,  [1893]  P.  5; 
Brow}i  V.  Skirroiv,  [1902]  P.  8. 

(h)  15  &  16  Viet.  c.  24. 

(l)  lb.  s.  1.  See  Margary  v.  Itohbi- 
son,  12  P.  D.  8:  Jie  Fuller,  [1892]  P. 
377;  Eoijle  v.  Harris,  [1895]  P.  163. 
As  to  nuncupative  or  informal  wills  of 
soldiers  or  sailors,  sec  Wills  Act,  1837, 
s.  11;  28  &  29  Vict.  c.  72,  as  amended 
by  60  &  61  Vict.  c.  15;  57  &  58  Vict. 
c.   60,    s.     177;     Gattward    v.    Knee, 


[1902]  P.  99;  Re  Jliscock,  [1901]  P. 
78;  Theobald  on  Wills,  Ch.  viii.;  and 
as  to  attestation,  see  ib.  p.  32. 

(w?)  15  &  16  Vict.  c.  2i,  s.  1.  See 
Theobald,  29—31. 

(w)  Roberts  v.  Phillips,  4  E.  &  B. 
450;  Re  Streatley,  [1891]  P.  172. 

(o)  Wills  Act,  1837,  s.  2L 

{p)   Re  Heath,   [1892]   P.   253. 

{q)  Wills  Act,  1837,  ss.  2  and  3. 
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the  power  thus  given  "  shall  extend  to  all  contingent,  executory,  Chap.  XX. 

or   other   future   interests   in   any   personal  ©state,   whether   the  ^^ 

testator  may  or  may  not  be  ascertained  as  the  person  or  one  of  the 

persons  in  whom  the  same  respectively  may  become  vested,"  and 

notwithstanding  that  he  may  become  entitled  to  the  property  or 

interests  subsequently  to  the  execution  of  his  will. 

Formerly  a  person  to  whom,  or  to  whose  wife  or  husband,  any  Gift  to 

benefit  was  given  by  the  will  was  considered  not  to  be  a  credible  '^^t*^^*!"? 
o  _     -  _  ■witness. 

witness  to  the  Avill;  under  the  Wills  Act  (r)  such  a  person  is  a 
competent  witness  to  prove  the  execution  of  the  will,  but  the  gift 
is  void(s).    A  creditor  or  executor  may  be  an  attesting  witness  (s). 

Before  the- Wills  Act,  a  boy  of  the  age  of  fourteen  and  a  girl  of  infants, 
the  age  of  twelve  could  make  a  valid  will  of  personal  property;. 
but  that  Act  provides  that  no  will  made  by  a  person  under  the 
age  of  twenty-one  years  shall  be  valid  (t). 

Every  will  is  now  construed,  with  reference  to  the  real  and  Will  speaks 
personal  estate  comprised  in  it,  to  speak  and  take  effect  as  if  it  to^OToperty^^ 
had  been  executed  immediately  before  the  death  of  the  testator,  bequeathed, 
unless  a  contrary  intention  appears  by  the  wall  (u) .     This  provi- 
sion has  reference  only  to  the  question  of  what  property  passes  by 
the  will;    it  does  not  mean  that  whatever  the  testator  says  in 
the  will  is  to  be  construed  as  if  the  will  were  made  on  the  day  of 
his  death  (x). 

If  a  person  to  whom  any  personal  estate  is  bequeathed  dies  Lapse, 
before  the  testator,  the  bequest  fails  or  "  lapses,"  except  where 
the  legatee  is  a  child  or  other  issue  of  the  testator  and  leaves  issue 
living  at  the  testator's  death,  in  which  case  the  Wills  Act  pro- 
vides (y)  that  the  bequest  shall  take  effect  as  if  the  legatee  had 
died  immediately  after  the  death  of  the  testator  (unless  a  contrary 
intention  appears  by  the  will).  This  does  not,  however,  apply 
where  the  gift  is  to  children  or  other  issue  as  a  class,  even  if  it 


(r)  Wills  Act,  1837,  ss.  14, 15.  the  same   way  before   the  Act.      Sco 

(s)  lb.  S3.  16,17;  Ite  Pooley,  40  Ch.  Hawkins   on  Wills,   17.      Formerly   a 

D.  1;  Thorpe  v.  BcHttcick,  fi  Q.  B.  I).  will  did  not  pass  land  acquired  by  tlio 

311.  testator  after  tlic  date  of  tlic  will.    See 

(t)  lb.  s.  7;  sec  M.  L.  R.  V.  as  to  M.  L.  R.  V.  415;  Hawkins,  14. 
infants,   and   as   to    wills    of    married  {x)   Per  Lindloy,  L.J.,  Re  Portal, 
women.  30  Ch.   D.   55.     See  Bullock  v.   Ben- 
in) lb.  s.  24.    Sec  Trinderw  Trin-  nett,  7  De  G.  M.  &  G.  283;  Hawkins. 
der,  1  Eq.  695;  Warjstaff  v.  Wagstaff,  18. 

8  Eq.  229;  Re  Orel,  12  Ch.  D.  22;  Re  (y)    Wills     A<(,    XKll ,   s.    33.      Soo 

Russell,  19  id.  432.     As  to  the  general  Theobald,  784;  J'lli.Ii.  Introd.  488;  Ro 

personal  estate,  a  will  was  construed  in  Griffitlis,  [1911]    1   C'ii.   246. 
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happens  that  tho  chiss  consists  of  but  one  individual  {:).  It  will 
be  observed  that  the  effect  of  this  section  is  to  make  the  ])ropcrty 
bequeathed  part  of  the  estate  of  the  original  legatee  and  not  to 
give  it  to  the  issue  of  the  legatee  {a) . 

If  there  be  a  bequest  to  several  persons  by  name  (as  "to  A.,  B., 
and  C"),  or  bv  a  general  description  of  them  as  a  class  (as  '"  the 
children  of  A."),  without  more,  they  take  jointly,  and  if  any  one 
of  them  dies  before  the  testator,  the  whole  gift  goes  to  those  who 
survive  (6).  But  if  there  be  any  words  importing  distinctness  or 
plurality  of  interest  among  them  (as  "equally,"  "between,"  or 
"  among  "  them,  or  if  the  "  share  "  of  any  one  is  spoken  of),  they 
take  as  tenants  in  common  (c).  If,  however,  the  gift  be  to  a 
class  (d),  though  as  tenants  in  common,  the  result  is  that  the  whole 
bequest  is  taken  by  the  persons  who  form  the  class  when  the  gift 
takes  effect;  thus,  if  a  testator  gives  1,000/.  to  "the  children  of 
A.  in  equal  shares,"  this  is  construed  as  a  gift  to  those  children  of 
A.  who  shall  be  living  at  the  testator's  death  (e),  and  there  is  no 
lapse  by  reason  of  the  death  of  a  child  of  A.  before  the  testator, 
for  such  child  is  not  a  member  of  the  class  to  whom  the  gift  was 
made. 

A  will  is  revoked  by  subsequent  marriage  (except  wdlls  made  in 
exercise  of  some  powers  of  appointment  (/)),  or  by  another  will  (v/) 
or  codicil  duly  executed,  or  by  a  writing  declaring  an  mtentio^n  to 
revoke  the  will  and  duly  executed  in  the  sanic_iiianner  as  a-^'will, 
or  by  burning,  tearing,  or  otherwise  destroying  the  will  with  the 
intention  of  revoking  it  (h). 

A  will  which  has  been  revoked  cannot  be  revived  except  by 
re-execution  or  by  a  codicil  showing  an  intention  to  revive  it  (ij. 
,Wheu  a  will  which  has  been  partly  revoked,  and  has  been  after- 
-vvards  wholly  revoked,  is  revived,  the  part  which  was  first  revoked 
is  not  revived  unless  such  an  intention  appears  (Jc). 


Cz)  He  Harvey,  [1893]  1  Ch.  567. 
(n)    Johnson    v.    Johnson,    3    Hare, 
157;  64  R.  R.  252. 
{b)  Hawkins,  111. 

(c)  lb.  112. 

(d)  As  to  what  is  a  "  class,"  see 
Kingsbury  v.  Walter,  [1901]  A.  C. 
187,  192;  Theobald,  785  et  seq. 

(e)  lb.  68. 

(/)  Wills  Act,  1837,  s.  18.  See 
M.  L.  R.  P.  423  et  seq. 


(ff)  See  Toicnsend  v.  Moore,  [1905] 
P.  66;  Wms.  Exors.  119. 

(/i)  S.  20.  Cadell  v.  WdcocJcs, 
[1898]  P.  21;  GUI  v.  Gill,  [1909]  P. 
157.  See  M.  L.  R.  P.  423  et  seq.  as 
to  revocation. 

(0  S.  22.  Re  Chilcoif,  [1897]  P. 
223. 

(/.-)  S.  22.  He  Ilodykinson,  [1893] 
P.  339. 
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Formei'ly  (I)  it  was  essential  in  a  will  of  personalty  to  appoint  Chap.  XX. 

an  executor,  that  is,  "  one  appointed  by  a  man's  last  will  and  testa-  Executor 

ment  to  hajve  the  disposing  and  administration  of  all  or  a  part  of  a 

man's  goods  and  chattels  and  to  perform  a  man's  last  will  and 

testament/,  according  to  the  contents  thereof  "  (w).    And  it  is  still 

usual  anA  proper  to  appoint  an  executor  or  several  executors;  but 

if  there  be  no  executor,  the  Court  appoints  an  "administrator  ' 

with  the  will  annexed  {cum  testamento  annexo) . 

Under  the  old,  law  the  executor  was  entitled  to  the  residue  of  Beneficial 

"  .  ,  ^  T  1      p  ^         1  -11  1  interest  of 

the  personal  estate  which  was  not  disposed  oi  by  the  will,  unless  executor. 

it  appeared  fron/  the  will  that  ho  was  not  intended  to  take  bene- 
ficially ;  but,  by  the  Executors  .Vet,  1830  'u[,  the  cxH'utor  now 
lipids  that  residue  as  triistoo  for  the  next  oi"  km,  unless  it  a^Dpears 
by  the  will  that  ho  was  intended  to  take  beneficially.  If  there 
are  no  next  of  kin,  the  executor  still  takes  the  undisposed-of 
residue  for  his  own  benefit  (o) . 

A  testator  may  appoint  one  executor  or  several.  If  there  are  Several 
several  executors,  they  "  in  the  eye_j)|  the^Ja^i^  are^^but  .a§.  gng 
man"(p);  and  therefore  most  acts  done  by  or  to  any  one  of 
them  are  considered  as  done  by  or  to  all  of  them;  for  instance, 
payment  of  a  debt  by  or  to  one  of  them  is  esteemed  payment  by 
or  to  all(g);  and  so  one  may  make  a  sale  or  a  mortgage  or 
pledge  (r)  of  goods  or  chattels  of  the  testator;  or  compromise  a 
claim  against  the  estate  even  if  it  is  a  claim  by  a  co-executor  (s). 

An  executor  may  be  appointed  by  express  words,  or  by  iin-  Executor 
plication,  as  by  declaring  tliat  a  man  shall  have  certain  rights  the  tenor. 
which  appertain  to  the  office  of  executor,  in  which  case  he  is  called 
an  "  executor  according  to  the  tenor  "  (/\     The  appointment  may 


(I)  2  Bl.  503.  11  R.  R.  41;  Jacomb  v.  Harwood,  2 

(m)  Shep.  Touch.  400.  Vea.   sen.   267,    per    Strange,  M.K.; 

(m)  1  Will.  4,  c.  40.     See  Re  Bohy,  Himpson  v.  Gutteridge,  1  Madd.  616; 

[1908]  1  Ch.   71.  16  R.  R.  276;   Cole  v.  Miles,  10  lla. 

(o)   See  A.-G.   v.   Jeffcnjs,  [1908]  179,  posi,  p.  403. 

A.  C.  411;  Re  Roby,  S2</;. ;.  Theobald,  («)  Re  llouyhUm,  90  L.  T.  2.52. 

p.   136.  (0    Godolph.    Pt.    2,    c.    5,    s.    2. 

(?p)  Shop.  Touch.  484.  Bririhiman.x.  Keir/hleij,  Cro.  Eliz.  43; 

{q)  lb.     Charlton  v.  Durham,  4  Ch.  1   Wms.   E.Kors.  Pt.    1,  Bk.   3,  ch.   2. 

433.     iSecus,  as  to  one  trustee,  thougli  For  instances,  see  Re  Pnnchard,  L.  R. 

he  be  also  an  executor,  Lee  v.  Sankey,  2  P.  &  M.  369;  Re  Bell,  4  P.  D.  85; 

15  Eq.  204.  Re  Lttsh,  13  id.  20;   Re  Leveu,  1.)  id. 

(r)  Per  Ld.  Thurlow,  C,  Scott  v.  22;  Re  RhkhcU,\1^\)2\  P.  380;  R,- W d- 

Tyler,  2  Dick.    712,   725;    M'Leod  v.  kimon,   ib.  227;    Re   fCxy,  |  1901  |   P. 

Brwnmond,  14  Vcs.  353;  17  Vcs.  152;  315;  Re  Cook,  |  1902|  P.  111. 


394 


THE  MODERN  LAW  OF  PERSONAL  PROPERTY. 


Chap.  XX. 

Qualified, 


Limited 
executorship. 


Executiir.ship 
survives ; 


descends  to 
executor. 


Executor 
de  son  tort. 

Married 
woman 
executrix . 


bo  made  to  begin  cither  at  the  testator's  death  or  at  a  futuro  time, 
which  may  be  eerlaiii,  as  live  years  al'tcr  tlic  testator's  death,  or 
when  thc!  executor  shall  come  o£  age;  or  uucortain,  as  on  the 
death  or  marriage  of  A.  \u)\  and  the  executorship  may  be  made 
to  last  for  a  limited  time  only  {x) . 

Tho  appointment  of  an  executor  may  be  limited  in  point  of 
place,  or  restricted  to  goods  in  certain  places  (t/),  or  limited  as 
to  the  subject-matter,  i.e.,  to  goods  of  a  particular  nature  (^). 
But,  though  tho  authority  of  tho  executors  may  be  thus  divided, 
still  as  regards  creditors  they  are  all  entitled  to  act  as  executorsi 
generally. 

On  the  death  of  one  of  several  executors,  his  exoeutoi-  is  not 
executor  ef  the  original  testator,  but  the  oihcc  survives  to  tho 
renuiining  executors;  and,  if  all  but  one  die,  or  if  a  sole  executor 
dies,  having  proved  the  will  (a),  his  executors,  if  he  has  appointed 
any,  become  tht;  executors  of  the  original  testator;  but  the 
administrator  (6)  of  an  executor  docs  not  represent  the  original 
testator.  Formerly,  if  there  were  several  executors,  one  of  whom 
proved  and  the  rest  renounced  probate,  and  then  he  who  proved 
died  in  the?  lifetime  of  one  of  those  who  renounced,  no  interest  was 
transmitted  to  his  executor  (c) ;  but  the  law  Avas  altered  by  the 
Court  ,of  Probate  Act,  1857  (dl),  which  provides  that,  where  a 
person  renounces  probate,  his  rights  in  respect  of  the  executor- 
ship shall  w^holly  cease,  and  the  representation  of  the  testator 
shall  go  as  if  he  had  not  been  appointed  executor. 

An  executor  de  son  tort  is  a  person  who,  not  being  executor 
or  administrator  of  the  deceased,  intermeddles  with  his  estate  (e). 

A  married  woman  might  at  common  law,  with  her  husband's 
consent,  be  an  executrix,  but  he  was  liable  for  her  acts  and  de- 
faults in  the  administration  of  the  estate.  She  could,  however, 
without  his  assent  make  a  will  and  appoint  an  executor  of  the 
property    of    which    she    was    executrix.      Under    tho    Married 


(m)  Swinb.  Pt.  4,  s.  17,  pi.  1,  pi.  4; 
1  Wms.  Exors.  Pt.  1,  Bk.  3,  eh.  3. 

{x)  Swinb.  Pt.  4,  s.  17,  pi.  1; 
Pemberton  v.  Cony,  Cro.  Eliz.  164. 

(y)  Swinb.  Pt.  4,  s.  18;  Velho  v. 
Leite,  3  Sw.  &  Tr.  456;  Re  Wallich, 
ib.  423;  Y.  B.  35  II.  6,  36. 

(z)  Dyer,  4a;  Lynch  v.  Belleiv,  3 
Phill.  424. 


(«)  Isted  V.  Stanley,  Dy.  372  a. 

{h)   Post,  pp.   400—402. 

(c)  Arnold  v.  Blencowe,  1  Cox,  426. 

\d)  20  &  21  Vict.  c.  77,  s.  79. 

(e)  Stokes  v.  Porter,  Dy.  166  b; 
Rabbins'  Case,  Noy,  69;  Read's  Case, 
5  Eep.  33  b;  Edivards  v.  Harben,  2 
T.  R.  587;  1  R.  R.  548;  Att.-Gen.  v. 
Neiv  York  Co.,  [1899]  A.  C.  62. 
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Women's  Property  Act,  1882  (/),  a  married  woman  may  accept  Chap.  XX. 
t1ie~oIBco  o£  executrix  without  licr  husband's  consent,  and  may 
deal  Avith  her  testators  estate  as  if  she  were  a  /erne  sole.  Her 
separate  estate  will  be  liable  for  any  of  her  acts  or  defaults  as 
executrix  and  her  husband  will  not  be  responsible  for  them  unless 
he  has  acted  or  intermeddled  in  the  administration. 

A  person  aj)pointcd  executor  may  renounce  probate,  i.e.,  decline  Renunciation 
to  act,  even  if  in  the  lifetime  of  the  testator  he  ha;s  agreed  to 
act  (g).  But  the  Court  of  Probate  {h)  may  cite  him  to  take  or 
refuse  (i)  probate;  and,  if  ho  administer,  he  Avill  be  liable  to  a 
penalty  of  1001.  and  101.  per  cent,  duty  (/r)  if  ho  omit  to  take 
probate  within  six  months . 

If  an  executor  renounces  probate,  or,  having  survived  the 
testator,  dies  without  having  taken  probate,  or  fails  to  appear 
when  cited,  or  appears  and  refuses  to  act,  his  right  as  executor 
wholly  ceases,  and  the  representation  of  the  testator  devolves  as 
if  he  had  not  been  appointed  executor  (?);  though,  in  a  proper 
case,  a  co-executor  who  has  renounced  may  be  allowed  by  the 
Court  to  retract  his  renunciation  (m) .  It  follows  that  if  he  be 
the  only  person  appointed  executor,  the  case  is  the  same  as  if  no 
executor  was  appointed,  and  administration  cimi  iestamento 
annexo  will  be  granted  to  another.  If  an  executor  once  adminis- 
ters,  ho  may  be  compelled  to  ^rove  the^AvillJ/?).  Ho  is  con-  When 
sidered  to  have  administered  if  he  does  any  act  which  would,  if  ^^^^^  pj-o^e. 
he  had  not  been  appointed  executor,  have  made  him  executor  de 
son  tort  ;~ov  if  he  den  Is  witli  the  ponds  and  effr-c!s  of  the  testator 
in  such  a  manner  as  \n  >.\n)\\-  uu  iulnil  inn  oT  hiking  on  him  tho 
executorship;  _as,  for  instance,  if  he  receives  or  releases  debts  duo 
to  the  testator,  or  takes  and  converts  to  the  uso  of  himself  or  others 
tho  goods  of  the  testator  (o) . 


(/)  45  k,  46  Vict.  c.  75,  ss.  18,  24.  Court ;   Lour/  v.  Symes,  3  Hagg.  Ecc. 

See,  as  to  the  consent  of  the  husband  776. 

in    cases    before    the    Act,   Cleric  v.  (k)  55  Geo.  3,  c.  184,  s.  37. 

Clarke,  6  P.  D.   103.  (0  20  k  21  Vict.  c.  77,  s.  79;  21  & 

{fj)    Per    Ld.    Redcsdalc,    Boyle   v.  22  Vict.  c.  95,  s.  16;  Re  Reid,  [1896] 

Blake,  2  Sch.  ic  Lef.  239;  9  R.  R.  76;  1'.   129;   Re  Bouchn-ctt .  [1008]  1  Ch. 

and  per  IJcst,  C.J.,  JJonylas  v.  Forrest,  180. 

4  Bing.  704;   29  R.  R.  695.  («0  Re  Stiles,  [1898]  P.   VI. 

(h)    20     k    21    Vict.    c.    77,   s.    23.  (n)   Grayshrook    v.    Vox.     1     I'low. 

Sec  21  Hen.  8,  c.  5,  h.  K.  280  a;  Jlcmloe's  Case,  9  Rc]).  36  b. 

(/)  The  refusal  must   be   by  act   in  (o)  Sen  tlio  casc^  in  tho  Year  Books 
— ' ' ' '  collected,  I  Hnll.  Ab.  917. 
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iJo'Aji  U»  tho  lime  avIu'u  (hr  Court  oi"  Probate  Act  (p)  passed, 
wills  of  i^ersonalty  Avero  ro(jtiir(  cl  to  he  i)r()\(.(l  in  the  court  of  the 
ordinaiy  {q)  of  the  place  ■\vhore  the  testator  dwelt,  i.e.,  the  court 
of  the  bishop  of  the  diocese  (r).  Some  few  places,  called 
Peculiars  (s),  Avcrc  exempt  from  the  jurisdiction  of  the  bishop, 
and  had  an  ordinary  of  their  own.  A  royal  peculiar  is  one  in 
Avliich  tho  jurisdiction  was  formerly  in  the  Pope,  and  was  vested 
in  the  Crown  by  25  Hen.  8,  c.  19.  If  the  deceased  had,  at 
the  time  of  his  death,  bona  notabilia,  i.e.,  effects  of  tho  valuo 
of  51.  or  upwards  (/),  in  a.  diocese  or  peculiar  other  than  that 
in  which  he  died,  his  will  had  to  bo  pr.oved  in  the  "  Prerogative  " 
Court  of  the  Archbishop  of  the  Province  of  Canterbury  or  York, 
as  tho  case  might  be  (m).  If  he  had  goods  in  both  provinces  it 
was  necessary  to  take  out  probate  in  each  province.  By  the  Court 
of  Probate  Act,  1857  '[x),  all  jurisdiction  as  to  liiaiit  iii^-  pn)I)ato 
of  wills  and  letters  of  administration  of  ihc  clTicls  (iF  diMi.isi-d 
persons  was  vested  in  the  Crown  to  be  oximcImmI  in  the  CmirtoC 
Probate.  The  jurisdiction  oL  this  Court  av;!s  Iransfcii'd  to  the 
HigliCourt  of  Justice  by  the  Su])r('iii<'  ('oui't  of  Judiculur.'  Act, 
1873 X^),  and  was  assigned  to  the  Prubato,  Divorce,  and 
Admiralty  Division  (0) . 

If  an  executor  has  occasion  to  assort  his  right  as  executor  in 
any  Court  he  must  show  that  he  has  proved  the  will,  which  he 
does  by  producing  a  copy  of  it  (called  the  probate)  under  the 
seal  of  the  Court  in  which  it  was  j3roved.  The  probate,  or  (if 
no  executor  is  appointed  or  his  appointment  fails)  letters  of 
administration,  Avith  tho  Avill  annexed,  arc  the  proper  legal  evi- 


(p)  20  &  21  Vict.  c.  77. 

(q)  The  "  ordinary  "  is  "  a  bishop 
or  any  other  that  hath  ordinary  Juris- 
diction in  causes  ccclcsiatical " ;  Co. 
Litt.  96  a. 

(r)  2nd  Instit.  398.  See  Marriot 
V.  Marriot,  1  Stra.  6G6. 

(s)  It  is  an  ancient  privilege  of  the 
See  of  Canterbury  that  any  manors 
belonging  to  the  See  become  peculiars 
of  that  See.  In  some  cases  the  Courts 
Baron  of  JIanors  had  jurisdiction  as 
to  probates. 

(t)  See  the  93rd  Canon  of  1603, 
which  bound  the  Ecclesiastical  Court : 


More  V.  More,  2  Atk.  157.  But  this 
canon  was,  perhaps,  declaratory  of  the 
existing  law;  Middleton  v.  Crofts,  2 
Atk.   653. 

(«)  4th  Instit.  335.  See,  as  to  the 
locality  of  choses  in  action  for  pur- 
poses of  probate  jurisdiction,  Att.- 
Gen.  V.  Boiiwens,  4  M.  &  W.  191 ;  51 
R.  E.  517;  Sudeley  v.  Att.-Gen., 
[1897]  A.  C.  11;  Re  Smyth,  [1898] 
1  Ch.  89;  Rex  v.  Lovitt,  [1912]  A.  C. 
212. 

(.r)  20  .t  21  Vict.  c.  77. 

(y)  36  k.  37  Vict.  c.  66,  s.  16. 

(s)  Ih.  s.  34. 
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dencc  of  the  will  in  any  question  relating-  to  personalty  (a).     The  Chap.  XX. 
original  will  is  deposited  in  the  custody  of  the  Court  (6). 

In  order  to  construe  a  will,  however,  the  Court  may  look  at  the 
original  will  as  well  as  the  probate  copy  (c) . 

But  the  will,  not  the  probate,  gives  authority  to  the  cxeculor;  Executor's 
the  goods  of  the  testator  vest  in  him  from  the  testator's  death  [it),  notVobate.' 
and  the  probate  is  said  to  relate  ba-jk  to  the  death  0).  Before 
probate  tHe  executor  may  do  any  0,cts  incident  to  his  office, 
except  some  which  relate  to  actions  (/),  and  the  acts  so  done  are 
good  even  where  ho  dies  without  proving  the  will,  if  probate  or 
letters  of  administration  cum  testamento  annexo  are  ultimately 
granted  (g) .  As  a  general  rule,  if  an  executor  sues  in  his  repre- 
sentative character  (h),  or  relies  on  his  right  to  possess  as  execu- 
tor, he  must  prove  that  lie  is  executor  by  production  of  the  probate 
at  the  hearing  or  earlier.  Of  course,  if  the  executor  has  obtained 
possession  of  the  goods,  he  may  maintain  an  action  (formerly 
trespass  or  trover)  in  respect  of  the  injury  done  to  his  posses- 
sion (?')  without  j)roving  that  he  is  executor. 

It  must,  however,  be  noted  that  an  executor  mav  before  probate  Powers  imd 
'  •  •  1    1    1      "  1       •  1     i     liabilities 

maintain  an  action  of  any  nature,  provided  he  obtains  probate  before 

beforeTTirnecessary  to  produce  it(/{r);  for,  as  above  stated,  the  probate. 

probate  relates  back  to  the  death  of  the  testator. 

An  executor  named  in  a  will  can  bo  sued  as  such  if  he  has 

either  administered,  that  is,  intermeddled  with  the  estate,  or  has 

proved  the  will  by  obtaining  probate,  but  not  otherwise  {I).  While 

the  validity  of  a  will  is  being  disputed,  an  administrator  appointed 

pendente  lite  can  bo  sued  by  a  creditor  (m). 


(a)  Bex  V.  Netherseal,  4  T.  R.  260;  Atk.  285. 

Whicker  V.   Jlimie,   7  11.  L.   C.   124.  (rj)  Brazier  v.  Hudson,  8  Sim.  67; 

See  Dan.  CIi.  Pr.  Ch.  XII.,  s.  2  (2).  42    R.  R.    106;    Dy.    367a;    Hex    v. 

Pinney  v.  Piniioj,  8  B.  &  C.  335;  32  Stone,  6  T.  R.  295;  Fenion  v.  Clcgiff, 

E    E    400.  9  ^'^^     ^^^'   'Johnson  v.   WanvicJc,  17 

(6)  20  &  21  Vict.  c.  77,  s.  66.  C.  13.  516. 

(c)  He  Harrison,  30  Ch.  D.  390.  {h)  Webb  v.  Adkins,  14  C.  B.  401. 

{d)   Hensloe's  Case,  9  Rep.   38  a;  (0   See  Pinney  v.  Pinney,  8  B.  k. 

Graysbrooh    v.     Fox,    1    Plow.    281;  C.   335;     32    R.   R.   400;     and    ante. 

Smith  V.  Milles,  1  T.  R.  480;    Wool-  p.   IH. 

ley  V.  Clark,  5  B.  &  Aid.  744;  24  R.  (k)  Wilis  v.  Rich,  sup.;  1  Roll.  Ab. 

E.  546;  New  York  Co.  v.  Alt.-Gen.,  917. 

[1899]  A.  C.  62.     Ante,  p.  369.  (0  I'low.  280;   Douglas  v.  Forrest. 

(e)  hirjle  V.  Richards,  28  Beav.  366.  4  Binj^.  704;    29  R.  R.  695;    lilcwitt 

(/)  Wankford  v.  Wankford,  1  Salk.  v.  Blrwitt,  1  Youn-ro,  541;  Mohumida 

299;     Co.    Litt.     292  b;     Middleton'a  v.  Pi7r7i6'//,  [1894J  A.  C.  437. 

Case,  5  Hop.   28  b;    Wills  v.  Rich,  2  (m)  Re  Tolcman,  [1897]  1  Ch.  866. 
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Chap.  XX. 

Assets  in 

foreign 

coiiiitries. 


Domicile. 


Colonial 
probates. 


Although  probate  granted  in  England  docs  not  enable  the 
executor  to  sue  in  the  colonies  or  in  a  foreign  country,  3ct  it  is 
sullicicnt  evidence  of  his  being  executor  to  enable  him  to  sue  in 
an  English  Court  in  respect  of  movable  personal  property  of  tlie 
deceased  ^vherever  situated  («). 

The  law  of  the  place  "svhero  a  man  is  domiciled  (o)  at  the  time 
of  his  death  regulates  the  form  of  execution  of  his  will,  so  far  as 
regards  movable  personal  property,  and  every  circumstance  on 
■svhich  its  validity  may  depend  (p). 

Where  a  man  dies  domiciled  abroad,  leaving  a  will  by  which  he 
appoints  executors,  which  will  has  been  proved  by  them  in  the 
proper  Court  of  the  country  in  which  the  testator  died  domiciled, 
the  Court  in  this  country  wdll  give  to  them  ancillary  probate  of  a 
duly  authenticated  copy  to  enable  them  to"  obtain  that  part  of  the 
personal  estate  which  is  situated  here  without  requiring  further 
evidence  of  the  validity  of  the  will(g);  for  probate  or  letters  of 
administration  j)rove  title  only  as  to  personal  estate  within  the 
jurisdiction  of  the  Court  by  which  tlie  probate  or  letters  of 
administration  are  granted  (r) .  Scotch  and  Irish  probates  may 
be  sealed  by  the  English  Court,  and  when  so  sealed  have  the 
same  effect  as  if  probate  or  administration  had  been  granted  in 
England  (s) . 

By  the  Colonial  Probates  Act,  1892  (t),  an  Order  in  Council 
may  direct  that  probate  or  letters  of  administration  granted  by 
a  Court  in  a  British  possession  (u),  or  by  a  British  Court  in  a 
foreign  country  (x),  may,  on  being  produced  and  a  copy  thereof 
being  deposited  w^th  the  Probate  Division,  be  sealed  with  the  seal 
of  the  Court,  and  thereupon  shall  have  the  like  effect  as  if  granted 
by  the  High  Court.  The  Act  contains  provisions  for  securing 
the  payment  of  probate  duty  in  respect  of  that  part  of  the  estate 


(w)  Whyte  v.  Hose,  3  Q.  B.  493. 

(o)  Ante,  p.  6;  post,  p.  415. 

(p")  Westlake,  Internat.  Law,  s.  80 
et  seq.;  Hare  v.  Nastnyth,  2  Add.  25; 
Laneuville  v.  Anderson,  2  Sw.  &  Tr. 
24;  Me  Cosnahan,  L.  R.  1  P.  &  M. 
183;  Miller  v.  James,  3  ib.  4;  Enohin 
V.  Wylie,  10  H.  L.  C.  1;  Pepin  v. 
Bruyere,  [1902]  1  Ch.  24;  Be  John- 
son, [1903]  1  Ch.  821. 

{q)  Per  Westbury,  C,  Enohin  v. 
Wylie,  10  H.  L.  C.  14. 

(?•)    Foote,     Private     International 


Jurisp.,  285;  Me  Vallajice,  24  Ch.  D. 
177;  Att.-Gen.  v.  Bouwens,  4  M.  &; 
W.  193;  51  R.  R.  517. 

(s)  As  to  Scotland,  21  &  22  Vict. 
c.  56,  s.  12,  as  amended  by  39  k.  40 
Vict.  c.  70,  ss.  41,  44;  as  to  Ireland, 
20  &  21  Vict.  c.  79,  s.  95,  as  amende'd 
by  21  k.  22  Vict.  c.  95,  s.  29. 

(f)  55  Vict.  c.  6. 

lu)  lb.  s.  2.  See  Me  Smith,  [1904] 
P.  114. 

ix)  Ib.  s.  3. 
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which  is  subject  to  dut}^  in  the  United  Kingdom,  and  for  payment  Chap.  XX. 
of  debts  due  to  creditors  in  the  United  Kingdom.  ' 

By  an  Act  commonly  known  as  Lord  Kingsdown's  Act  (7/),  a  Lord  Kings- 
will  is  not  to  be  revoked,  nor  the  construction  of  it  altered,  by 
any  subsequent  change  of  domicile  of  the  testator.     This  provision 
applies  to  a  will  made  abroad  by  an  alien  who  has  subsequently 
become  domiciled  in  this  country  up  to  the  time  of  his  death  (z) . 

By  the  same  Act  (a)  every  will  made  out  of  the  United  King- 
dom by  a  British  subject  (6),  whatever  be  his  domicile  at  the 
time  of  making  it  or  at  his  death,  shall,  as  regards  personal 
estate  (c),  be  held  to  be  well  executed  for  the  purpose  of  being 
admitted  to  probate,  if  made  according  to  the  forms  required  by 
the  law  of  the  place  where  it  was  made,  or  by  the  law  of  the  place 
,where  the  testator  was  domiciled  at  the  time  of  making  it,  or  by 
the  law  then  in  force  in  that  part  of  His  Majesty's  dominions  where 
he  had  his  domicile  of  origin;  and  there  is  a  similar  provision  (d) 
as  to  wills  made  iHtJmi  the  United  Kingdom  by  a  British  subject 
according  to  the  forms  required  by  the  law  of  that  part  of  the 
United  Kingdom  where  the  will  is  made. 

This  Act  does  not  affect  the  provision  of  the  Wills  Act,  1837(e),  Exercise  of 
which  makes  an  appointment  by  the  will  of  a  person  domiciled  appointment. 
in  England  invalid  if  not  exercised  in  accordance  with  the  Act(e). 
Therefore,  a  will  which  has  been  admitted  to  probate  by  virtue 
of  Lord  Kingsdown's  Act,  though  not  executed  according  to  the 
Act  of  1837,  cannot  operate  as  the  exercise  of  a  power  of  appoint- 
ment by  will  (/). 

The  former  practice  of  the  Probate  Court  was  to  grant  probate  Manied 
of  the  will  of  a  married  woman  to  the  executors  in  respect  of  such  '"'omen. 
personal  estate  as  she  had  power  to  dispose  of  by  will,  and  to 
grant  letters  of  administration  ccctcrorimi  to  the  husband;  but  the 
present  practice  is  to  grant  probate  or  administration  cum  testa- 
mento  annexo  in  ordinary  form  witliout  any  limitation  or  ex- 
ception (g) . 


(y)  24  &  25  Vict.  c.  114,  s.  3.  Grass!,  [1905]  1  Ch.  584.   . 

(z)  Be  Groos,  [1904;]  P.  269.  {d)   24  &  25  Vict.  c.   114,  s.  2. 

(a)  S.  1.  (e)  1  Vict.  c.  26,  s.  10. 

(6)  This  does  not  apply  to  aliens,  (/)  lie  Kinvan,  25  Ch.  D.  373;  lie 

Jte  Von  Buseck,  6  P.  D.  211;  Bloxam  Price,  [1900]   1  Ch.  442;   llummcl  v. 

V.  Favre,  9  id.  130;  but  it  includes  a  llummcl,     [1898]     1     Ch.     642;      Be 

naturalized  subject;  Be  Gaily,  1  P.  D.  Wcdkcr,  [1908]  1  Ch.  560. 

438;  Be  Lacroix,  2  P.  D.  94.  Cj7)    I'er     Cotton,   L.J.,     Smart     v. 

(c)   This    includes    leaseholds.      Be  Tranter,  43  Ch.  D.  587,  591;  Be  At- 
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Chap.  XX.  Since  tlio  Married  Women's  Property  Act,  1893  (h),  the  will  of 
a  married  woman  made  durin<^-  coverture  need  not  bo  rc-oxccuted 
or  re-published  after  determination  of  the  coverture,  whether  it 
was  made  before  or  after  the  passing  of  that  Act(z).  It  takes 
effect  as  if  it  had  been  made  immediately  before  her  death  (i). 

Intestacy.  In  ancient  times  when  a  man  died  intestate  the  King,  as  parens 

pairice,  used  by  his  ministers  to  seize  his  goods  to  the  intent  that 
they  should  be  preserved  and  disposed  of  for  the  burial  of  the 
deceased,  the  payment  of  his  debts,  to  advance  his  wife  and 
children,  if  he  had  any,  and,  if  not,  those  of  his  blood  (/<;).  After- 
wards this  jurisdiction  was  transferred  to  the  ordinary  (l),  except 
in  some  places  where  it  was  vested  in  the  lord  of  the  manor.  The 
ordinary  was  rendered  liable  by  the  Statute  of  Westminster  tho 
Second  (???)  to  pay  the  debts  of  the  intestate  in  the  same  manner 
that  executors  would  be  bound  if  he  had  left  a  will.  By  31 
Ed.  3,  Stat.  1,  c.  11,  in  case  of  a  man  dying  intestate,  tho 
ordinary  was  directed  to  "  depute  the  next  and  most  lawful  friends 
of  the  dead  person  intestate  to  administer  his  goods,"  who  were 
to  have  the  powers  of  and  to  be  accountable  as  executors  (n). 

Adminis-  Thcso  "lawful  friends"  were  called  "administrators."     They 

were  officers  of  tho  ordinary,  and  their  power  was  derived  solely 
from  him  by  means  of  "letters  of  administration."  Tho  rules 
for  determining  the  ordinary  having  jurisdiction  to  grant  letters 
of  administration  were  the  same  as  in  the  case  of  probate  (o) .  Tho 
jurisdiction  of  the  ordinaries  exercised  through  the  proper  Courts, 
and  of  all  other  Courts,  was  vested  in  the  Court  of  Probate  by 
the  Probate  Act,  1857  (p).  Th,e  jurisdiction  of  this  Court  is  now 
exercised  by  the  Probate,  Divorce  and  Admii^alty  Division  of 
tho  High  Court  of  Justice  (q) .  Until  letters  of  administration  the 
personal  estate  vests  in  the  judge  ef  the  Court  in  the  same  manner 
as  it  formerly  vested  in  the  ordinary  (r) . 


trators. 


hinson,  [1899]  2  Ch.  1.     But  see  'ite  v.  Fox,  1  Plow.  277;  Marriot  v.  Mar- 

Leman,  [1898]   P.   215.  riot,  Gilb.  203. 

(Ji)  56  &  57  Vict.  c.  63,  s.  3.     For  (;«)  13  Ed.  1,  c.  19.    See  SmcUinr/s 

the  previous  law,  see  Bilke  v.  Roper,  Case,  5  Rep.  82  b. 

45  Ch.  D.  632;   Re  Price,  28  Ch.  D.  (n)    See   as    to    these   statutes,   per 

709.  Lush,  L.J.,  Re  Goodman,  17  Ch.  D. 

(i)   Re   Wylie,   [1895]   2   Ch.   116;  276. 

i?e  James,  [1910]  1  Ch.  157.  (o)   Ante,  p.    39G. 

(A)  Hensloe's  Case,  9  Ecp.  38  b.  {p)  20  &  21  Vict.  c.  77. 

(0  ^4«/e,  p.  396,  n.  {q);  Grayshrook  (q)   Ante,  p.   396. 

(?•)  21  &  22  Vict.  e.  95,  s.   19. 
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By   21    Hen.   8,   c.   5,  s.   3,  administration  is   to   bo  granted  Chap.  XX. 
"  to  the  wido-sv  of  the  deceased  or  to  the  next  of  kin  or  to  both  as  ^r^, 
by  the  discretion  of  the  ordinary  shall  be  thought  good  " ;  and  the  entitled  to 
ordinary-  may  grant  administration  to  one  or  more  making  request  IniStration' 
out  of  divers  next  of  kin. 

A  husband  has  the  exclusive  right  of  taking  out  administration  Husband, 
to  his  wife  (s) .  The  right  was  confirmed  by  the  Statute  of 
Frauds  (t),  which  provides  that  the  Statute  of  Distribution  (m) 
shall  not  "extend  to  the  estates  of  femes  coverts  that  sliall  die 
intestate,  but  that  their  husbands  may  demand  and  have  adminis- 
tration of  their  rights,  credits,  ajid  other  personal  estates  and 
enjoy  the  same  as  they  might  have  done  before  the  making  of 
the  said  Act." 

The  husband  takes  subject  to  satisfaction  of  an}-  liabilities  of 
the  wife  enforceable  against  the  property  {x) .  If  the  husband 
die  without  taking  out  administration,  tlie  next  of  kin  of  the  wife 
may  obtain  a  grant  of  letters  of  administration,  but  will  hold 
the  beneficial  interest  for  the  personal  representative  of  the 
husband  (y). 

The  "next  and  most  lawful  friends,"  and  "the  next  of  kin,"  Next  of  kin. 
entitled  to  a  grant  of  administration  under  the  statutes  are  defined 
by  Coke  {z)  to  be  the  next  of  blood  who  are  not  attainted  of 
treason  felony  or  have  any  other  lawful  disability;  but  at  the 
present  day  as  a  general  rule  the  right  to  take  out  administration 
to  the  effects  of  an  intestate  follows  the  right  to  the  property  (a) . 

If  there  are  no  next  of  kin,  or  none  who  will  take  out  adminis-  Grrant  to 
tration,  a  creditor  may  do  so  (&),  because  he  cannot  be  paid  his  *""'  '*°^' 
debt  until  there  is  a  representative  of  the  deceased  (c) . 

The  Court  has  a  wide  discretion  as  to  the  grant  of  administra-  Discretion  of 
tion,  and  is  not  bound  to  make  the  grant  to  the  person  who  for-  ^°^^^- 
merly  would  have  been  entitled  to  such  grant  {cl) . 

In  some  cases,  instead  of  administration  being  granted  generally  Liinited  ;id- 
of  the  whole  estate  of  the  deceased,  it  is  granted  for  a  limited  time,  "^ 


C«)    Jlumphrerj    v.  .Bullen,    1    Atk.  (y)  Smart  v.  Tranter,  sup. 

459;   Sands'  Case,  3  Salk.   22;   Johns  {£)  Ilensloe's  Case,  9  Rep.  39  b. 

V.  Rowe,  Cro.  Car.  106.  («)   Per  Sir  J.   Nieholl,  Re  Gill.   1 

(t)  29  Car.  2,  c.  3,  s.  25.  Hagg.  Ece.  312. 

(ic)  22  &  23  Car.  2,  c.  10.  (b)   2  Black.^^tone,  r)0.1 ;  /,V  Ureninni. 

(x)    Smart   v.    Tranter,    43    Ch.    D.  [1910]   P.   357. 

593,  598;  Sunnan  v.  Wharton,  [1891]  {'■)  Ehne  v.  Da  Casta.  1   I'liill.  177. 

1  Q.  B.  191.  (it)  20  &  21  Vict.  e.  77,  s.  73. 

G.P.I'.  2() 
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Chap.  XX. 


Duraitte  mi 
nore  (elate. 


Durante 
fibaentid. 


Pt)ide>ite  lite. 


Cum  testa- 
tnento  atiiiexo. 


De  honis  noil. 


Adiiiiuistor- 
in"-  the  estate. 


or  for  a  limited  purpose,  or  in  respect  of  a  part  of  the  estate  only. 
If  tlio  sole  executor  or  next  of  kin  is  an  infant,  administration  is 
granted  to  some  other  person  to  continue  during  the  minority,  and 
tliis  is  called  administration  durante  minor c  cciatc.  If  the  sole 
executor  or  next  of  kin  is  out  of  the  realm  at  the  time  of  the 
decease,  administration  durante  absentia  may  be  granted  to 
another  to  continue  until  the  return  of  the  executor  or  next  of 
kin.  If  litigation  is  pending  as  to  the  right  to  probate  or  adminis- 
tration, a  grant  of  administration  pendente  lite  may  be  granted 
to  continue  until  the  litigation  is  determined.  If  there  is  no 
executor  of  a  Avill,  or  none  who  will  jn'ovo,  the  Court  will  grant 
administration  cum  testamenfo  annexo,  that  is,  with  the  will 
annexed.  If  an  executor  or  administrator  dies  without  having 
fully  administered  the  estate,  and,  in  the  case  of  an  executor, 
there  is  no  executor  of  such  executor,  an  administrator  will  be 
appointed  de  bonis  non  administratis,  that  is,  to  complete  the 
administration  of  the  estate  (e). 

A  person  entitled  to  take  out  administration  cannot,  as  a  general 
rule,  act  before  letters  of  administration  are  granted  to  him,  for 
he  derives  his  authority  solely  from  the  Court  (/) ;  but,  as  soon 
as  administration  is  granted,  the  power  of  the  administrator  is 
equal  to  the  power  of  an  executor  {g). 


"What  arc  "  All  those  goods  and  chattels,  actions  and  commodities,  which  A\ere 

assets.  the  deceased's  in  right  of  action  or  possession  as  his  own,  and  so  con- 

tinued to  the  time  of  his  death,  and  which  after  his  death  the  executor 
or  administrator  doth  get  into  his  hands  as  duly  belonging  to  him  in 
the  right  of  his  executorship  and  administration,  and  all  such  things 
as  do  come  to  the  executor  and  administrator  in  lieu  or  by  reason  of 
that,  and  nothing  else,  sliall  be  said  to  be  assets  in  the  hands  of  the 
executor  or  administrator  to  make  him  chargeable  to  a  creditor  or 
legatee  "  (7i). 


Lff//ii  and 
equitable 
assets.  y._ 


The  assets  of  a  deceased  person  are  either  Icf/al  or  equitable. 

This  distinction  ''refers  to  the  remedies  ol'  thr  'ivlitoi'  and 
not  to  the  natnri'  nf  ilu"  pro|>i"rtv;  and  whatever  assets  the  Court 
of  law  would,  in  a  creditor^  action,  charge  the  executor  with,  must 
be  regarded  as  legal  assets,  that  is  to  say,  every  item  of  property 
which  the  executor  has  a  riorht  to  recover  or  which  vests  in  liim 


(«)  See,  as  to  limited  administra- 
tion, Williams,  Executors,  Pt.  1,  Bk. 
v.,  Ch.  3. 

(/)  Wanl-ford  v.  Wmikford,  1  Salk. 


301;    Woolleij  v.   Clarl-.  o  B.  &  Aid. 
744;  25  R.  R.  546. 

(ff)   Shep.   Touch.    474. 

(h)  Shep.  Touch.  49G. 
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merely  virtute  officii"  {i).     This  distinotibn  has  now  lost  much  Chap.  XX. 
of  its  importance,  but  is  still  operative  in  some  cases,  e.g.,  with 
respect  to  an  executor's  or  administrator's  right  of  retainer  (k) . 

It  need  hardly  be  said  that  property  of  which  the  deceased  was 
-only  a  trustee  {I),  or  which  he  was  bound  to  apply  for  a  particular 
purpose  (m),  is  not  assets  in  the  hands  of  his  executor  or  adminis- 
trator. In  some  cases  property  will  be  assets  in  the  liands  of  the 
executor  or  administrator,  though  it  never  belonged  to  the  testator, 
as  where  he  renew's  {n)  or  accepts  a  lease,  or  receives  property 
pursuant  to  an  agreement  entered  into  by  the  deceased.  Property 
which  owing  to  its  nature  is  incapable  of  being  sold  is  not  assets; 
as,  for  instance,  a  next  presentation  purchased  by  the  deceased, 
if  the  church  becomes  void  before  he  presents  (o). 

Where   a   testator   by   his  will  exercises   a   general  powerof  Appointed 

...  ,  .^"""■"'"       ''      property. 

appointment  over  property,  the  property  appointed  becomes  part 

of  his  1  assets  (p) . 

The  executor  or  administrator  has  an  absolute  right  to  sell  or  Power  of 
mortgage  (g)  the  personal  assets  of  the  testator  or  intestate,  and 
they  cannot  be  claimed  by  creditors  or  legatees  as  against  the  to  sell  or 
purchasers  or  mortgagees  (r) .     If  it  were  otherwise  no  one  would    ' "  °  ^  " 
deal  with  a  personal  represientative :  he  must  sell  in  order  to  do 
his  duty,  and  no  one  would  buy  if  he  were  liable  to  account  (s) . 
An   executor    may    even   dispose    of   a    chattel    specifically    be- 
queathed U),  so  long  as  he  has  not  assented  to  the  bequest  (u). 


executor  or 
administrator 


(0   Cook  V.   Gregson,  3  Drew.  549,  Scott  v.  Tyler,  2  Dick.  725;  M'Leod  v. 

per  Kindersley,  V.-C.     See  Williams,  Driimmond,   17    Ves.    154;    11   R.    R. 

Executors,  1298  et  seq.  41;    Thome  v.  Thome,   [1893]  3  Ch. 

(Jc)  Thompson  v.  Bennett,  6  Ch.  D.  196;  ante,  p.  393. 

739.     Post,  p.   405.  (r)  Solomon  V.  Attenborough,  [\%ll] 

(I)   Parker  v.   Baylis,  2  Bos.  &  P.  2  Ch.  159;   (1912)  W.  N.  p.  39.     Sec 

73;  Deering  v.  Torrington,  1  Salk.  79.  FAlis  v.  Ellis,  [1905]  1  Ch.  613. 

(m)    Eassall   v.    Smithers,    12    Ves.  (s)  Whale  v.  Booth,  iT.H.  625  (>i); 

119.  2   R.    R.    483  (w);    Scott   v.    Tijler,   2 

(m)   James   v.    Dean,   11   Ves.    392;  Dick.  725;  Vane  v.  Itigden,  5  Ch.  G6H, 

8  R.    R.    178;    Randall  v.    Russell,   3  per  Ld.  Ilatherlcy,  C.     It  need  hardly 

Mer.  190;  17  R.  R.  56.  be  said  that  au  executor  cannot  pur- 

(o)  Per  Ld.  Tenterden,  C.J.,  Ren-  chase  from  himself;  Ilnll  v.  IlnJlct,  1 

nell  V.  Lincoln,  7  B.  &  C.  195;  36  R.  Cox,  134;  1  R.  R.  3. 

R.  139;   Williams,  Executors,  1293.  CO  Exvrr  v.  Corbet,  2  P.  Wms.  1 19. 

(p)  Thompson    v.    Towne,   2    Vcrn.  (ii)   Ld.    8t.    Leonards,   2    V.   k    I'. 

319.  .56. 

(rj)    Mend   V.    Orrer'j,   3    .\tk.    239; 

26  (2) 
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Assets  lost. 


Bevasto  lit . 


Assets — how 
to  be  ad- 
ministered. 


Tlio  executor  or  administrator  lias  only  to  account  for  the  assets 
that  come  to  his  hands  {x),  and,  if  they  come  into  his  possession 
but  are  afterwards  lost,  he  cannot  be  charood  unless  lliorc  l)c  some 
\y_ij.ful  default  on  his  part.  He  is  iu  tiic  jiosilioji  uL'  a-  yralialuus 
bailee  (//;;  and  he  is  not  to  bp  charged  with  the  debts  due  to 
the  deceased  till  he  has  received  them. 

A  "  devastavit,''  or  waste,  in  an  executor  or  administrator  is 
where  he  misapplies  the  assets,  as  by  paying  legacies  before  debts, 
or  a  debt  of  lower  degree  before  one  of  higher  degree  {z),  or  a  debt 
which  is  unenforceable  by  reason  of  the  Statute  of  Frauds  (a) . 
The  executor  is  personally  liable  foi  any  devastavit,  but  only  as 
for  a  simple  contract  debt,  which  may  be  barred  by  the  Statute  of 
Limitations  after  the  expiration  of  six  year^  from  the  time  when 
the  devastavit  was  committed  (6).  If  he  has  acted  honestly  and 
reasonably,  he  may  now  be  relieved  from  personal  liability  by 
order  of  the  Court  (c) . 

It  is  the  duty  of  the  executor  or  administrator  to  pay  out  of  the 
assets  in  the  first  place  the  reasonable  expenses  of  the  funeral  {tl) . 
If  he  gives  orders  for  the  funeral,  or  adopts  the  acts  of  another 
who  has  given  such  orders,  he  becomes  personally  liable  for 
them  (e).  Secondly,  he  may  retain  the  costs  of  obtaining  probate 
or  letters  of  administration,  and  other  costs  of  administering  the 
estate  (/).  Thirdly,  he  must  pay  the  debts  of  the  deceased  accord- 
ing to  their  priority ;  i.e.,^rs^  debts  due  to  the  Crown  by  record 
or  specialty  (g)  fseconcUih  certain  debts  to  which 


(«)  Read's  Case,  5  Rep.  33  b; 
Jenkins  v.  Plombe,  6  Mod.  181. 

(y)  Job  V.  Job,  6  Ch.  D.  562.  Ante, 
p.  27. 

(z)  See  Wms.  Exors.  Pt.  IV.,  Bk.  2, 
ch.  2,  s.  2;  Shep.  Touch.  485. 

(ff)  Re  Rownson,  29  Ch.  D.  358. 

(6)  Lacons  v.  Warmoll,  [1907]  2 
K.  B.  350.     Ante,  p.  366. 

(c)  Judicial  Trustees  Act,  1896  (59 
&  60  Viet.  c.  35),  ss.  2,  3.  Re  Kay, 
[1897]  2  Ch.  518;  Re  Be  Cliford, 
[1900]  2  Ch.  707. 

(<?)  Stacpoole  v.  Stacpoole,  4  Dow, 
227;  Anon.,  Comb.  342;  Rex  v.  Wade, 
5  Pri.  621;   19  R.  R.  664:  per  Jessel, 


M.R.,  Sharp  v.  Lush,  10  Ch.  D.  472; 
Re  M'Myn,  33  Ch.  D.  575. 

(e)  Brice  v.  Wilson,  8  A.  &  E.  349, 
n.  (c) ;  Lucij  v.  Walrond,  3  B.  N.  C. 
841;   43  R.  R.  815. 

C/)  Loonies  v.  Stoiherd,  1  Sim.  & 
S.  461;  24  R.  R.  209;  Sanderson  v. 
Stoddart,  32  Beav.  155;  Tanner  v. 
Banceij,  9  Beav.  339.  See  Brown  v. 
Burdeit,  40  Ch.  D.  244. 

((/)  2nd  Instit.  32;  Littleton  v. 
ILibbins,  Cro.  Eliz.  793.  See  Re  Ben- 
tinck,  [1897]  1  Ch.  673;  Re  Churchill, 
39  Ch.  D.  174.  Probate  duty  for 
which  credit  is  given  is  a  debt  to  the 
Crown  and  has  priority;  55  Geo.  3, 
c.  184,  s.  48. 
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by  statute  {h)  \^hirdly)  debts  of  record  other  than  Crown  debts  {i) ;   Chap.  XX. 
Cfourthly)  s^ecialtj-  and  simple  contract  debts  (k) .  ' 

But,  in  the  administration  by  the  Court  of  the  assets  of  a,  Insolvent 
deceased  person  whose  estate  is  insufficient  for  payment  of  his 
debts  and  liabilities,  including  the  costs  of  administration  (/),  the 
same  rules  are  to  prevail  as  if  it  were  being  distributed  in  bank- 
ruptcy (m) .  In  such  a  case  priority  in  respect  of  rates  and  wages 
is  given  by  the  Preferential  Payments  in  Bankruptcy  Act, 
1888  (w). 

The  executor  or  administrator  may,  among  creditors  of  equal  Executor  or 

.  1         /    \  -1  administrator 

degree,  pay  one  m  preference  to  another  (o),  e.g.,  a  simple  con-  may  prefer  a 

tract  debt  in  preference  to  a  specialty  debt  (p) ;   and  may  pro-  creditor. 

perly  pay  one  creditor  in  full  even  after  the  commencement  of 

an  action  by  a  creditor  for  administration  of  the  estate  (g),  though 

not  after  a  drcruc  i'or  administration  or  the  appointment  of  a 

receiver  (r) .     He  may  pay  creditors  of  lower  degree  in  priority 

to  those  of  higher  degree  of  which  he  has  no  notice  (s) . 

An  executor  or  administrator  may  "  retain,"  or  pay  to  himself ,  Retainer: 

out  of  funds  actually  or  constructively  in  his  possession  (t),  a 

debt  due  to  him  from  the  deceased  in  preference  to  all  other 

debts  of  equal  degree  {u),  or  to  a  debt  of  higher  "degree  of  whioh 

he  has  no  notice  fa; V.  but  not  in  preference  to  a  debt  in  respect 

of  which  the  creditor  has    obtained    judgment    against    him    as 

executor  or  administrator  (y);  and  he  may  exercise  this  right  even 

after  a  decree  for  administration  {z) .     If  the  debt  due  to  him 

exceeds  the  value  of  the  assets,  he  need  not  realize  the  assets,  but 

may  retain  them  in  specie  (a) .     He  cannot  exercise  the  right  of 

(A)  See  those  collected  in  Williams  Vibart  v.  Coles,  24  Q.  B.  D.  364. 

on  Executors,  Pt.  III.,  Bk.  2,  s.  1  (3).  (r)    Hanson    v.    Stitbbs,    8    Ch.    D. 

(t)   Ante,  p.   168.  154;  lie  Wells,  45  Ch.  D.  575. 

(k)   Ante,  p.   170.  (s)  Re  Fhidyer,  [1898]   2  Ch.  562, 

(I)  Re  Leng,  [1895]  1  Ch.  652.  565. 

(m)  The  Judicature  Act,   1875   (38  (0    Pulman   v.   Sleadows,   [1901]    1 

&  39  Vict.  c.  77),  s.  10.    Sec  Re  Leng,  Ch.    233. 

8up.;  Re   Whitaher,   [1901]   1   Ch.   9.  (m)  Williams,  Executors,  Pt.  3,  Bk. 

Ante,  p.  364.                 .  2,  s.  6;   Re  Allen,  [1896]  2  Ch.  345; 

(n)  51  &  52  Vict.  o.   62,  s.   1    (G).  Re  Rownson,  29  Ch.  D.  358;  Re  Ben- 
Re     Ileywood,     [1897]     2     Ch.     593.  tinck,   [1897]    1   Ch.   673. 
Ante,  p.  349.  (x)  Re  Fludyer,  sup. 

(a)  Per  Abbott,  C.J.,  Lyttleton  v.  (y)   Re  Marvin,  [1905]   2  Ch.   490. 

Cross,  3  B.  &  C.  322;  27  R.   R.  370;  (z)  Sec  Richmond  v.  White,  12  Ch. 

Vane  v.  Rigden,  5  Cli.  669.  D.  361;   Re  Rhoades,  [1899]  2  Q.  B. 

(p)  Re  damson,  [1906]  2  Ch.  584.  347;  Re  Giles,  [1896]  1  Ch.  956. 

(q)    Re   Radclifje,   7    Ch.   D.    733;  («)  Re  Gilbert,  [1898]  1  Q.  B.  282. 
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by  creditor 
administrator. 


Assent  to 
legacy. 


Executor's 
year.     ,-^ 


retaiucr  if  he  is  au  undiscliarged  bankrupt  {bj;  but  he  can  exer- 
cise the  right  altliougli  ho  has  no  beneficial  interest  in  the  debt, 
as  when  it  is  due  to  him  only  as  a  trustee  (c) .  A  widow  who  is 
executrix  of  her  deceased  husband,  can  retain  the  amount  of  a 
loan  made  by  her  to  him  for  the  jjurposes  of  his  business  (d!; . 
There  is.  however,  no  right  of  retainer  out  of  "equitabje 
assets  "  (e).  The  Land  Transfer  Act,  1897,  does  not  give  the  per- 
sonal representative  a  right  of  retainer  out  of  real  assets  (/). 

A  creditor,  to  whom  a  grant  of  administration  had  been  made, 
formerly  had  this  right  pf  retainer  (g) ;  but  the  form  of  the 
administration  bond  in  his  case  has  now  been  altered,  and  con- 
tains the  words  "  not,  however,  preferring  his  own  debt,"  so  that 
ho  no  longer  has  the  right  to  retain  his  own  debt  in  preference 
to  other  creditors  {h) . 

It  being  the  duty  of  the  executor  to  apply  ail  the  property 
devolving  on  him  in  payment  of  the  testator's  debts,  no  legatee 
acquires  a  ]M'i'ri'ci  iitl<>  to  liis  1<'0-;ica  imlil  il;<'  cxi'riiioi'  assoiils  to 
it  (J);  but  licloru  ihc  asiio'iil  is  'j;i\rii  tlir  legali'C  li:is  an  inchoate 
right  whicli  is  transmissible  to  his  personal  representatives  on  his 
death  before  payment  (k) .  The  assent  mav  be  express  or  implied, 
and  whether  it  has  been  given  is  generally  a  question  of  fact  (l). 
It  may,  for  instance,  be  implied  if  the  legatee  obtains  possession 
of  the  thing  bequeathed  to  him  and  retains  it  for  some  time  with- 
out any  complaint  by  the  executor  (m) .  When  given  it  relates 
back  to  the  date  of  the  testator's  death  (n). 

The  executor  is  not  bound  to  pay  a  legacy  till  the  expiration  of 
one  year  from  the  testator's  death,  even  if  an  earlier  payment  is 
directed  by  the  will  (o) ;  and  an  administrator  has  a  like  period 
of  delay. 


(&)  JFilson  v..  TFilson,  [1911]  1  K. 
B.  327. 

(c)    lie   Benett,   [1906]    1    Ch.    216. 

id)  Be  Ambler,  [1905]  1  Ch.  697. 
See  s.  3  of  the  Married  Women's  Pro- 
perty Act,  1882. 

(e)  Thompson  v.  Bennett,  6  Ch.  D. 
739.      Ante,  p.    403. 

(/)  Holder  v.  Williams,  [1904]  1 
Ch.    52. 

{g)  Davies  v.  Parr//,  [1899]  1  Ch. 
602;   He  Belham,  [1901]  2  Ch.  52. 

(A)    (1899)    W.  X.  262.     Williams, 


Exors.,  p.  350. 

(0  Co.  Litt.  Ill  a;  Y.  B.  11  H.  41, 
84. 

(1-)   Went.   Off.   Ex.   69. 

(/)  Blliott  V.  Elliott,  9  M.  &  W. 
27 ;  60  R.  R.  653 ;  Thome  v.  Thome, 
[1893]   3  Ch.   196. 

(w)  Cole  V.  3£iles,  10  Ha.  179;  Wiln 
Hams,  Executors,  1104  et  seq. 

(n)  lie  West,  [1909]  2  Ch.  180. 

(o)  Wood  V.  Penoi/re,  13  Ves.  333; 
9  R.  R.  185;  Benson  v.  Maude,  6- 
Madd.  15. 
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All  executor  may  appropriate  a  spccitic  portion  of  the  assets  to  Chap.  XX. 
a  legatee  in  satisfaction  of  his  legacy  {pj.  Ap propria- 

Legacies  are  either  specific,  general,  or  demonstrative  (q) .         tion  of 
*  -n      -,  .  .p        °         1    ,'    •  ,  •  ,.     I       specific as.sets 

A  specific  legacy  is  a  gilt  oi  a  definite  thing  or  part  oi  tlie  to  legacy. 

testator's  estate  which  the  testator  has  clearly  distinguished  and  Legacies: 

separated  from  the  rest  of  his  estate  at  the  time  of  his  death  (r),  ~^^^^^  ^' 

and  which  is  to  be  handed  over  in  specie  to  the  legatee;    for 

instance,  a  gift  of  a  specific  cliattel  belonging  to  the  testator,  as 

"the  diamond  ring  given  to  me  on  my  marriage,"  or  of  money 

in  a  bag  (s),  or  of  a  debt  or  part  of  a  debt  duo  to  the  testator  (t), 

is  specific. 

A  specific  legacy,  if  it  be  of  a  thing  belonging  to  the  testator  —specific, 
at  the  date  of   his  will,  is  liable  to  be  adeemed   by  the   testator  ^  *^™P  ^°^°  ' 
parting  with  it  in  his  lifetime,  and  the  legatee  will  lose  all  benefit; 
if  it  be  something  which  at  the  date  of  the  will  does  not  belong  to 
the  testator,  but  which  he  contemplates  acquiring  (m),  the  gift  will 
fail  if  he  never  acquires  the  thing . 

Bearing  in  mind  that  the  will  speaks  from  the  testator's 
death  (a:',  it  might  be  thought  that  where  a  testator,  having  made 
a  specific  bequest  of  a  thing,  parts  with  that  thing,  and  subse- 
quently acquires  another  thing  ^\']iich  at  his  death  answers  the 
description  of  the  thing  bequeathed,  the  thing  subsequently 
acquired  would  pass;   but  this  appears  not  to  be  the  csise(y). 

A  general  legacy  is  a  gift  of  something  which  has  to  be  provided  —general : 
at  the  cost  of  the  testator's  estate,  as  "  a  diamond  ring,"  or  1001. 
sterling,  or  100/.  Consols,  or  an  annuity  (2-:.  It  is  a  legacy 
"  Avhich  must  be  satisfied  out  of  the  testator's  assets  without  refer- 
ence to  the  nature  of  the  property  which  he  had  at  the  date  of 
his  will  or  at  the  time  of  his  death  "  {a) . 


(p)  lie  Bf'vrrlu,  [19U1J   1  Ch.  681.  Beav.    342;    52    R.    R.    149;     Quern's 

Land    Transfer    Act,    1897    (60    &    61  T/oZ/.  v.  ,S'//«ow,  12  Sim.  521.    Sep  fur- 

Vict.  e.  65),  s.  4.  tlicr    as    to    ademption,    Theobald    on 

iq)   See  Ashhurner  v.    Macrjulre,   i  NNiHs,  164  et  seq. 

W.  4:  T.  L.  C.  827.  <■'•)  Wills  Act  (I  N'ict.  c.  26),  s.  24; 

(r)  Per  Lord  Langdale,  M.R.,  8te-  ""'"'  P'  ^^^-                     ^„     , 

^  '              J,             °     ,,           „  '      ,„  (y)  Sec  ii-e  Por/al.  30  Ch.  D.  50. 

phenson  v.  Lowson,  3  Beav.   342;   52  , 

T>    -D    t  An      a       T>  7     J               75        7  (s)  As  to  an  annuity,  see  Ilrath  v. 

K.  R.  149.     Sec  Robertson  v.   Broad-  ^   ^             „^,,^       „.     „„ 


bent,  8  App.  Gas.  812. 


Weston,  3  Dc  G.  M.  &  G.  601,  606; 
Cunningham  v.  Foot,  3  App.  Cas.  974, 
(*)  Lmosou  V.  Stitch,  1  Atk.  507.  ggg .    ii.^^,,,;^,  „,,  wills,  298. 

(t)   Heath  V.  Perry,  3  Atk.    101.  („^    Pc,.  Fry,  J.,  l{e   Ovey,  20  Ch. 

(?<)    Sec    Hteijhenson    v.    JJoivson,    3        I).    ()79. 
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Chap.  XX. 

— demonstra- 
tive. 


Income  of 
specific 
legacy,  or  <if 
legacy  set 
apart. 


luterest  on 

general 

legacy. 


A  demonstrative  legacy  is  oue  \\\uc\\  is  in  its  nature  a  general 
legacy,  but  is  directed  by  the  testator  to  be  paid  out  of  a  particular 
fund(6);  for  example,  "  1,000L  out  of  my  3  per  cent.  Con- 
sols" (c).  It  has  an  advantage  over  a  general  legacy,  as  in  case 
of  deficiency  of  the  estate  for  payment  of  all  the  legacies  in  full, 
it  must  nevertheless  be  paid  in  full  out  of  the  fund  if  the  fund 
exists;  but,  on  the  other  hand,  if  the  fund  docs  not  exist,  the 
legacy  has  to  be  paid  out  of  the  general  assets. 

A  vested  specific  let^acy  is  regarded  as  separated  from  the 
testator's  estate  and  appropriateid  to  the  legatee  as  from  the 
time  of  the  testator's  death;  and  therefore  dividends  or  interest 
accruing  in  respect  of  it  before  it  is  actually  paid  belong  to  the 
legatee  (d) .  So  a  general  legacy  directed  to  be  set  aside  at  once 
on  the  testator's  death  carries  interest  at  the  rate  of  4L  per  cent, 
from  the  death  (e).  But  if  a  specific  legacy  is  contingent,  and 
the  subject-matter  of  the  gift  is  not  directed  to  be  set  apart  from' 
the  rest  of  the  estate,  the  interim  income  until  the  happening  of 
the  contingency  falls  into  the  residue  of  the  testator's  estate,  or 
goes  to  his  next  of  kin,  as  the  case  may  be  (/) ;  if  it  is  directed 
to  be  set  apart,  the  interim  income  goes  with  the  legacy  (f) . 

A  general  legacy  which  is  immediate,  that  is,  where  payment  is 
not  to  be  deferred  until  a  time  named  by  the  testator,  or  until  the 
death  of  a,  person  to  whom  the  income  is  given  for  life,  bears  in- 
terest at  the  rate  (if  any)  directed  by  the  will,  or  otherwise,  at 
4:1.  per  cent,  (g)  from  the  expiration  of  one  year  from  the  testa- 
tor's death  (h),  unless  it  be  given  to  a  child  of  the  testator  or 
other  person  to  whom  he  is  in  loco  parentis,  in  which  case  it 
bears  interest  from  his  death  {i) . 


(&)  See  per  Ld.  Thurlow,  C,  Ash- 
burner  V.  Macguire,  1  W.  &  T.  L.  C. 
827. 

(c)  Kirby  v.  Potter,  4  Ves.  748;  4 
R.  K.  342.  But  if  it  had  been 
"  IjOOOZ.  Consols  out  of  my  3  per  cent. 
Consols,"  or  "  1,000/.  part  of  my  3 
per  cent.  Consols,"  it  would  be  speci- 
fic; ibid.,  and  Mullins  v.  Smith,  1  Dr. 
&  Sm.  204.  See  Re  Pratt,  [1894]  1 
Oh.  491. 

{d)  Sleech  v.  Thorington,  2  Ves. 
sen.  563;  Barrington  v.  Tristram,  6 
Ves.  345;  5  R.  R.  322;  Clive  v.  Clive, 
Kay,  600. 


(e)  Dundas  v.  Wolfe  Mttrray,  1  H. 
&  M.  425.  See  Goteh  v.  Foster,  5 
Eq.  311;  7?e  Whittaher,  21  Ch.  D. 
G57. 

(/)  Guthrie  v.  Walrond,  22  Ch.  D. 
573,  578;  Re  Woodin,  [1895]  2  Ch. 
309;  Theobald  on  Wills,  181. 

(g)  R.  S.  C,  Ord.  LV.  r.  64.  See 
Seton  on  Decrees,  1510 — 11. 

(h)  Benson  v.  3Iav.de,  6  Madd.  15; 
Wood  V.  Penoyre,  13  Ves.  325,  333;  9 
R.  R.  185. 

(()  Wilson  V.  Maddison,  2  Y.  &  C. 
C.  C.  372;  60  R.  R.  198. 
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A  vested  general  legacy  payable  in  fiituro  (Jc),  or  a  contingent  Chap.  XX. 
general  legacy  {I),  bears  interest  only  from  the  time  at  which 
it  becomes  payable,  unless  it  be  to  an  infant  child  of  the  testator 
or  other  person  to  Avhom  he  is  in  locO'  parentis  (w) . 

A  gift  of  the  residuary  personal  estate  of  the  testator  includes  Residue, 
every  interest  in  his  personal  estate  which,  in  the  event^  has  not 
been  effectually~ia[isposecr^o?T^"^TKu^  passesTapsed  and  void 
legacies  (o),  and  includes  personal  property  over  which  the  testator 
has  a  general  power  of  appointment,  and  which  he  has  by  his  will 
ineffectually  appointed  (p). 

If,  however,  a  gift  of  a  share  of  residue,  or  of  the  residue  of 
residue,  fails,  the  subject  of  the  gift  does  not  fall  back  into  the 
residue  but  is  undisposed  of  (g) ;  unless  there  is  a  direction  that 
it  shall  fall  into  residue  (r),  and  the  residue  is  given  to  persons 
capable  of  taking  it. 

The  Spiritual  Courts,  when  they  granted  administration,  en-  Distdbution 
deavoured  to  force  the  administrator  to  distribute  the  residue  of  "f^^'ii^''^*^**^  ** 
the  intestate's  effects  after  payment  of  his  debts  Vmongjiis  next 
of  kin ;  but  their  proceedings  were  stopped  by  the  Courts  of 
Common  Law  (s),  the  result  being  that  the  administrator  was 
able  to  keep  the  residue  for  his  own  use.  The  law  ^vas  altered 
by  the  Statute  of  Distribution  (t),  which  provided  (ii)  for  the 
distribution  of  the  residue  "  amongst  the  wife  and  children  or 
children's  children  if  any  such  be,  or  otherwise  to  the  next  of 
kindred  to  the  dead  person  in  equal  degree,  or  legally  representing 
their  stocks  ";  that  is  to  say,  one-third  to  the  wife  and  two-thirds, 
by  equal  portions,  to  the  children,  and  such  persons  as  legally  re- 
present such  children  per  stirpes  (x),  in  case  any  of  the  children 
be  dead ;  but  if  there  is  no  wife,  the  entirety  is  to  go  among  the 
children  and  their  representatives.     Then  there  is  a  provision  for 

(7c)   Tyrrell   v.    Tyrrell,   4  Ves.    1;  {p)  lie  Spooner,  2  Sim.  N.  S.  129; 

Earle  v.  Beirmr/ham,  24  Beav.  448.  Bush  v.  Cowan,  32  Bcav.  228. 

(I)  Heath  V.  Perry,  3  Atk.  101.  {q)    Sykes    v.    SyJces,    3    Ch.    301; 

(m)   Incledon  v.  Northcote,  3  Atk.  Green  v.  Pertwee,  5  Hare,  249;  Lloyd 

438;  Be  Moody,  [1895]  1  Ch.  101.  v.  Lloyd,  4  Beav.  231. 

(n)    Bernard     v.    Minshnll,    Johns.  (r)   Be  Palmer,   [1893]   3  Ch.   369, 

276;    Be   Bagot,   [1893]     3    Ch.    348.  373;   Re  Allan.  [1903]   1  Ch.  276. 

See  Theobald  on  Wills,  232  et  seq.  (s)   See  the  history  of  this  stated, 

(o)  Cambridge  v.  Rous,  8  Ves.  25;  Carter  v.  Crawley,  T.  Raym.  496. 

6  R.   R.    199;    Leake  v.   Rohlnson,  2  C/)  22  &;  23  Car.  2,  c.  10;  see  App. 

Mer.   392;    16  R.   R.   168.     Hawkins  p.  418. 

on  Wilis,  10.  (m)  lb.  ss.  3,  5. 

(x)  Re  Natl,  37  Cli.  1).  .)r7. 
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Chap.  XX.    any  child  of  the  intestate,  otlier  than  the  heir-at-law,  bringing 

' into  liotchpot,  so  as  to  make  the  shares  of  all  the  children  equal, 

any  advances  made  or  land  settled  on  him  by  the  intestate  {y) .  JI^ 
there  be  no  children  nor  any  "  lep^al  representative '!-0i'  them, 
then  one  moiety  oil  the  estate  is  to  be  allotted  to  the  -yviie  and  one 
moiety  equally  to  the  "  next  of  kindred  "  yho  are  in  equal  dejyree. 
Li  there  jire  "neither' wilenor  children,  the  entirety  is  to  go  among 
the  next  of  kindred  and  their  ''  legal  reipresentatives,"  but  no 
representation  is  to  be  admitted  among  collaterals  after  brothers' 
and  sisters'  children  (r),  and  only  among  them  if  there  are  brothers 
and  sisters  living  (a). 

This  Act  applies  to  a  partial  intestacy  (6);  and  also  wlien  a  will 
becomes  cntii-cly  inoperative  owing  to  there  being  no  person  who 
can  take  any  benefit  under  it  at  the  death  of  the  testator,  for 
instance,  where  the  sole  beneficiary  has  predeceased  the  testator  (c). 
It  does  not  apply  to  the  estates  of  married  women  {d) . 

Intestates  Under  the  Intestates  Estates  Act,   1890  (e),  the  estate  of  an 

isgo!^*^  ^^'  intestate  leaving  a  widow  but  no  issue,  whore  such  estate  does 
not  exceed  500?.,  is  to  ^o  absolutely  to  the  widow,  and,  if  the 
value  of  the  estate  exceeds  500L,  in  addition  to  her  share  of  the 
residue,  she  is  to  have  a  charge  on  it  to  the  amount  of  500 L  with, 
interest  at  the  rate  of  4L  per  cent,  from  the  intestate's  death. 
This  Act  applies  when  a  person  dies  without  leaving  a  will  (/), 
and  not,  like  the  Statute  of  Distribution,  to  cases  of  partial 
intestacy  (/) . 

Statute  of  In    the    Statute    of    Distribution  (^f).    the    words    "children's 

children"  means  "issue  of  children,"  and  children  and  descen- 
dants of  children  are  distinguished  from  next  of  kin  (/«  .  By 
"  persons  legally  representing  "  children  are  meant  their  descen- 
dants in  any  degree,  as  distinguislied  from  husbands  or  wives  who 
survive  children  or  tlieir  issue  (/^O-  "Next  of  kindred"  means 
next  of  kindred  exclusive  of  issue  of  the  intestate  (h).  It  is  now 
settled  that  children  and  issue  of  deceased  children  take  per  stirpes, 

(y)    22   &   23   Car.    2,  c.    10,   s.    5;  (c)  lie  Ford,  [1902]  2  Ch.  605. 

Proud  V.  Turner,  2  P.  Wms.  560.  (d)   29  Car.   2,  c.   3,  s.   25.     Ante, 

(z)  lb.  s.  7.  p.  401;  see  p.  428. 

(a)    Lloyd    v.    Tench,    2    Ves.    sen.  (e)  53  &  54  Vict.  c.  29. 

215.  (/)  Se  Ttvigff,  [1892]  1  Ch.  579. 

(6)  Twisden  v.  Twisden,  9  Ves.  413,  {g)   S.   3. 

425;  7  R.  R.  251;  Re  Jiobtj,  [1908]  I  (h)  Ite  Natf,  37  Ch.  D.  517. 
Ch.  71. 


Distribii 
tion. 
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not  per  capita  {i),  that  is  to  say,  the  estate  is  divisible  into  as  Chap.  XX. 

many  shares  as  there  are  living  children  of  the  intestate  and  de- 

ceased  children  who  have  left  issue;  and  the  issue  of  a  deceased 

child  take  between  them  only  the  share  which  their  deceased  jmrent 

would  have  taken.     Thus,  if  there  be  one  child  of  the  intestate 

and  tlneo  grandchildren,  children  of  a  deceased  child,  the  child 

takes  one-half  and  the  three  grandchildren  take  one-half  between 

them.     A  posthumous  child  takes  the  same  as  if  it  was  born  in 

its  father's  lifetime  (/c). 

The  j)rovisions  as  to  advauQemont  and  hot^jDot  contained  in  Advance- 
the  Statute  of  Distribution  (l)    apply  to    the   estates  of  an  iii-  ^^^'  " 
testate  father  only  (m),  and  to  the  case  in  which  he  dies  without 
a  will  and  not  to  partial  int^tacy  ("/?);   they  do  not  apply  to 
brothers  and  sisters  or  more  remote  next  of  kin(o).     The  issue 
of  a  child  who  has  been  advanced  cannot  claim  anything  without 
bringing  into  hotchpot  the  amount  advanced  to  that  child  (p) . 
An  advancement  is  any  sum  of  considerable  jamomitpaid^^l^^^ 
fatheTor'T^no'agedTo  be  paid  by  him  after  his  death  (q),  as  dis- 
tiuguished  from  sums  of    trivial    amount,  as    pocket-money,  a 
watch,  or  clothes  (r),  or  sums  expended  on  maintenance,  educa- 
tion, or  on  the  travelling  expenses  of  a  child  (sV     The  heir  at 
law,  though  he  has  not  to  bring  into  account  the  value  of  land 
which  comes  to  him  by  descent  or  otherwise  from  the  intestate, 
must  bring  advances  of  personalty  into  hotchpot  (i). 

By  "kindred"  is  meant  the  connection  between  persons  who  "Kiudred." 
are  descended  from  a  common  ancestor. 

The  kindred  that  exists  between    persons,  one    of    whom    is  "Lineal." 
descended  from  the  other,  is  called  "lineal."      Each  generation 
constitutes  a  degree,  reckoning  either    upwards    or    downwards. 


0")  lie  Natt,  sup.;  Re  Ross,  13  Eq.  (p)    Proud   v.    Turner,   2   P.   Wms. 

286.  560. 

(k)    Wallls  V.    Ilodson.  2  Atk.    117.  (q~)     Edioards     v.     Freeman,     2     P. 

(I)  S.  5.  Wms.   445;    Re  Blochley,  29  Ch.   D. 

(w)  Holt  V.   Frederick,  2  P.  Wms.  250;   Haifeild  v.  Minet,  8  Ch.  D.  136. 

356.     The  law  appears  to  bo  settled,  ^^.^    Swinb.    Pt.    3,   s.    18,   pi.    30; 

thouf-h  the  reasons  given  for  tlie  deci-  j^^.^^  ^   Collier,  1  Ves.  sen.  15;  Pusey 

sion  may  not  eonvince  the  reader.  ^    Desbouvrie,  3  P.  Wms.  317,  note. 

(M)   Per  Sir  W.   Grant,   Walton  v.  ^^^  ^^^  ^^^^^  -^^  ^^^^  preceding  note. 
Walton,  14  Ves.  324;  Re  Rohy,  [1908] 


1  Ch.  71. 

{o)   Re  (Jinl,  [1906  1   2  Cii.   280. 


(s)    Swinb.    Pt.    3,    s.    18,    pi.    19; 
Morris  V.   Burroughs,  1  Atk.  403. 
(()  Pratt  V.  Pratt,  Fitzgib.  284. 
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Chap.  XX.    Thus,  there  is  one  degree  between  father  and  son;  there  are  two 

degrees  between  grandfather  and  grandson. 
"  Collateral."  Tho  kindred  that  exists  betw'een  persons,  one  of  whom  is  not 
descended  from  the  other,  is  called  "collateral."  The  degrees- 
are  computed  by  reckoning  from  one  of  the  j)arties  up  to  the 
common  ancestor  and  then  down  to  the  other,  each  generation 
constituting  a  degree,  whether  the  reckoning  is  upwards  or  down- 
wards. Thus  there  are  two  degrees  betw^een  brother  and  sister, 
threo  between  uncle  and  nephew.  Persons  of  different  relation- 
ship to  a  given  person  may  be  related  to  him  in  the  same  degree; 
thus,  a  great-great-grandchild,  a  grandchild  of  a  brother,  and  the 
daughter  of  an  uncle  are  all  in  the  same  degree,  viz.,  the  fourth. 

If  the  nearest  of  kin  to  an  intestate  be  brothers  and  sisters 
and  a  grandfather  or  grandmother,  all  of  W'hom  are  of  the  second 
degree,  it  might  be  thought  that  they  would  share  equally;  but 
it  has  been  decided  that  the  grandparent  takes  nothing  (?(■). 

If  an  intestate  leaves  no  children  or  representatives  of  children, 
his  father,  if  living,  takes  the  whole,  or  if  there  be  a  widow,  one- 
half;  and  formerly,  if  the  intestate  left  no  wife  or  child  or  child's 
representative,  or  father,  his  mother,  being  his  sole  next  of  kin  in 
the  first  degree,  was  entitled  to  all  his  personal  estate;  but  it  was 
provided  by  the  statute  1  Jac.  2,  c.  17  (a:),  that  in  such  a  case 
"every  brother  and  sister  and  the  representatives  of  them  shall 
have  an  equal  share  with  the  mother.' 

It  has  been  decided  on  the  construction  of  this  statute  1  Jac.  2 
that,  if  the  intestate  Leaves  a  wife,  the  Act  applies  to  the  part  not 
taken  by  her  (?/) ;  that  it  applies  to  the  case  where  all  the  brothers 
and  sisters  are  dead,  some  of  them  leaving  children;  and  that  the 
proviso  in  the  Statute  of  Distribution  (z)  restricting  representa- 
tion of  brothers  and  sisters  to  their  children  applies  to  this  Act  (a) . 
It  will  be  noticed  that,  if  the  intestate  leaves  no  wdfe,  child, 
father,  brother,  sister,  nephew  or  niece,  this  Act  does  not  apply, 
and  the  mother  takes  the  w^hole  {b). 
HaK-blood.  ^'>  pi'i'ference  is  given  to  next  of  kin  of  the  whole  blood  over 

those  of  the  half-blood,  as  in  the  case  of  descent  of  real  estate. 


Intestate 
who  leaves 
no  child ; 

no  child  or 
father,  but 
mother. 


Intestate  who 
leaves  wife. 


(««)  Winchelsea  v.  Norclvff,  Frcem. 
Chanc.  95;  Evelyn  v.  Evelyn,  3  Atk. 
762. 

(x)   S.    7. 

(y)  Keylwuy  v.  Keylway,  2  P. 
Wms.  3M;  Gilb.  Eq.  Ca.  189. 


(s)  22  ct  23  Car.  2,  c.  10,  s.  7; 
ante,  p.  410. 

(«)  Stanley  v.  Stanley,  1  Atk.  455. 

(6)  Jackson  v.  PrndJiom,  11  Vin. 
Ab.  196,  tit.  Exors.  Z.  12. 
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The  result  of  the  statutory  provisions  is  that  personal  estate,  as  Chap.  XX. 
to  which  a  man,  or  a  woman  not  under  coverture  (c),  dies  intes-  ^^    TT 
tate,  is  (subjecttoijayment  of  debtsand  of  the  expenses  of  funeral,  tion. 
of  letters  of  administration  and  of  administration)  distributed  as 
follows :  — 

(1.)  The  widow J^if  any"  of  the  intestate  takes  one-thii'd,  if  the 
intestate  left  any  children  or  descendants  of  children;  in  every 
other  case,  in  additj_onJbo  th;  OOU/.  to  v.lueli  >lie  i^  ..■uiilleJ  under 
the  Intestates    Estates  Act  ^d^,  she  takes  one-half. 

Subject  to  the  rights  ui  the  widow:  — 

(2.)  If  the  intestate  lea^  e  any  children  or  other  lineal  descen- 
dants, they  take  the  whole  yer  stirves  as  above  pointed  out. 

Thus, 

(a)  If  there  are  children  only  and  no  descendants  of  any  de- 

ceased child,  the  children  take  in  equal  shares; 

(b)  If   there   are   children  and  also  descendants  of   deceased 

children,  the  estate  is  divisible  into  as  many  shares  as 
there  are  children  and  deceased  children  of  the  intestate, 
and  the  share  of  any  deceased  child  goes  to  his  or  her 
children  or  remoter  issue,  the  children  of  any  deceased 
person  taking  the  share  which  that  i^erson  would  have 
taken  if  living; 

(c)  If  all  the  children  are  dead,  the  estate  is  divisible  into  as 

many  shares  as  there  were  children  of  whom  there  are 
any  living  descendants,  and  each  share  is  subdivided 
among  such  descendants  per  stirpes.  Suppose,  for  in- 
stance, the  intestate  had  two  children,  A.  and  B.,  both 
dead;  A.  left  one  child,  C,  who  is  living;  B.  left  two 
children,  D.  and  E.,  of  whom  D.  is  dead,  leaving  four 
children.  Then  C.  takes  one -half;  E.  takes  one-half 
of  the  one-half  which  B.  would  have  taken;  the  other 
half  of  B.'s  share  goes  equally  between  the  four  children 
of  D. 

(3.)  If  the  intestate  leaves  no  children  or  descendants  of  any' 
child,  his^ather,  if  living,  takes  the  whole. 

(4.)  If  the  father  is  dead,  the  mother,  brothers,  and  sisters  of 


(c)  As  we  have  pointed  out  (ante,       property  undisposed  of.   See  also,  post, 
p.   401)    the    huHband    of    a  married        Chap.    XXI. 
woman  is  entitled  to  all  her  personal  (d)  .hite,  p.  410. 
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'•Next  of 
kin ' '  and 
"next  of  kin 
according  to 
the  statutes ' ' 
distin"iiislied. 


Probate  diitv. 


Estate  duty. 


the  intestate  take  in  equal  shares;  or,  if  any  brother  or  sister  be 
dead  leaving  children  living,  such  children  take  the  share  whicli 
their  deceased  parent  would  have  taken. 

(5.)  If  the  mother  be  living,  but  no  brother  or  sister,  or  child 
of  anvcteceased  brother  or  sister,  the  mother  takes  the  whole. 

(6.)  If  the  mother  be  dead,  the  brothers  and  sisters,  or  children 
of  deceased  brotherrand"si"sters"," take  the  whole  per  stirpes . 

(7.)  If  the  mother  anTalHhe  brothers  and  sisters  be  dead,  the 
children  of  t\\r  l>i  " 


ner  capita  as  next  of  kin 


too'etlior  with    iin 

S.       li  ilivvr   h 


■  I  ' '  'jjer  ccq 


o  children,  m  ivmoter  issue,  and  no  father  or 
mother,  or  brothers  or  sisters,  nephews  or  nieces,  the  estate  is 
divisible  equally  among  such  persons  as  are  in  the  nearest  degree 
of  kindred  to  the  intestate. 


The  phrases  "next  of  kin"  and  "next  of  kin  according  to  the 
statutes  for  the  distribution  of  the  estates  of  intestates"  often 
occur  in  deeds  and  wills. 

By  "next  of  kin'  simpliciter,  are  meant  the  nearest  of  kin  in 
the  strict  meaning  of  the  word;  while  "  next  of  kin  according  to 
the  statutes,"  &c.,  include  those  persons  who,  not  being  them- 
selves next  of  kin,  take  as  representing  deceased  next  of  kin  (/  ; 
and  a  reference  to  intestacy  has  the  same  effect  as  a  reference 
to  the  statute;  e.g.,  a  gift  to  "  my  next  of  kin  as  if  I  had  died 
intestate"  {g). 

A  gift  to  "  next  of  kin,"  either  simpliciter,  or  by  reference  to 
the  statute  or  to  intestacy,  does  not  include  a  wife  or  husband  {h) . 

Formerly  probate  duty  upon  the  value  of  the  personal  estate 
was  payable  upon  the  grant  of  probate  or  letters  of  adminis- 
tration in  respect  of  the  assets  of  the  deceased  situated  within  the 
jurisdiction  of  the  Court  (^).  Now,  by  the  Finance  Act,  1894  {Ic), 
"  estate  duty  "  is  payable  upon  the  whole  of  the  property  passing 
on  the  death  of  any  person  (subject  to  some  exceptions),  at  rates 


(«)  Burant  v.  Prestwood,  1  Atk. 
454;  Davers  v.  JDewcs,  3  P.  Wms.  50. 

(/)  Elph.  N.  k.  C.  Interp.  376  et 
seq.;  Hawkins  on  Wills,  97.  See  Re 
Richards,  [1910]  2  Ch.  74. 

(g)  Hawkins  on  Wills,  99;  Akem 
V.  Sears,  [1896]  2  Ch.  802.  See  Re 
Parsons,  45  Ch.  D.  51,  63. 

(A)  lb.,  and  sea  Ehnsley  v.  Younrj, 


2  My.  &  K.  780;  see  39  R.  R.  353. 

(i)  Att.-Gen.  v.  Hope,  2  CI.  &  F. 
84;  37  R.  R.  29;  Att.-Gen.  v.  £ou- 
tvens,  4  M.  &  W.  171;  51  R.  R.  517; 
Re  Commercial  Bank  of  India,  5  Cli. 
314. 

(70  57  &  58  Vict.  c.  30,  ss.  1—22, 
as  amended  by  59  &  60  Vict.  c.  28, 
7  Edw.  7,  c.  13,  and  10  Edw.  7,  c.  8. 
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gi-aduated    according  to    the    total    value  of    the    estate,  and    the  Chap.  XX. 
executor  or  administrator  has  to  pay  the  duty  at  that  rate  upon  the 
personal  property  of  the  deceased  (k) . 

Legacy  duty  also  is  payable  on  the  payment  or  delivery  of  Legacy  duty, 
ajiy  legacy,  with  some  exceptions,  at  a  rate  which  varies  accord- 
ing to  the  relationship  of  the  legatee  to  the  deceased  (l). 

The  object  of  the  Acts  imposing  probate  duty,  now  "estate  Probate  duty 
duty,"  is  to  tax  the  property  to  which  title  is  given  or  perfected  bv  '^"<ilea-acy 

,       ,  „       ,      .     .  .  ^  '^  -     duty  distin- 

tne  letters  ot  administration  or  by  the  probate,  and  to  levy  that  guished. 
tax  prior  to  administration;  while  the  object  of  the  imposition  of 
legac}-  duty  is  to  tax  the  property  actually  taken  by  the  successors 
of  the  deceased  and  to  levy  that  tax  at  the  time  when  the  enjoy- 
ment accrues  (m) . 

Domicile. 

"Domicile"  is  popularly  used  in  the  meaning  of  the  place  where  Domicile, 
a  man  lives  or  where  he  has  his  home.  The  various  meanings  in 
which  the  word  is  used  in  law,  whether  for  ascertaining  rights  of 
succession,  rights  of  belligerents,  the  forum  of  jurisdiction,  or 
trading  privileges,  are  closely  connected  with  the  idea  of  home. 
When  the  word  is  used  with  reference  to  questions  of  succession, 
"  the  domicile  of  a  person  is  the  place  where  he  has  his  true  fixed 
permanent  home  and  principal  establishment,  and  to  which,  when- 
ever he  is  absent,  he  has  the  intention  of  returning  {animus  rever- 
tendi)  ''  (n).  When  used  in  this  meaning,  domicile  must  be  distin- 
guished from  "  residence,"  for  a  man  may  have  several  residences, 
though  he  can  have  but  one  domicile,  and,  as  an  infant  has  the 
domicile  of  his  parents,  it  is  possible  for  a  person  to  be  domiciled 
in  a  place  in  which  he  has  never  resided  or  even  been  (oi) . 

'■  Domicile,"  as  applied  to  cases  of  ^succession,  may  mean 
(1)  domicile  of  origin,  or  (2)  ciomicile  by'oporalion  of  law,  or  (3 ) 
domicile  of  choice. 

1.   The  domicile  of  origin  of  a  legitimate  child  is  the  domicile  i.  Domicile 
of  his  father;   of  an  illegitimate  child  (and  probably  of  a  post-  ''^  °"8'^"- 
humous  child)  is  the  domicile  of  his  mother  at  the  time  of   his 
birth  (p).     If  a  child  is  born  while  his  parents  are  temporarily 


(7c)   Sec  previous  page.  (n)   Story,  Conflict  of  Laws,  ij    11. 

(I)  Upon  this  subject  generally,  see  See  J{f>  Craignwh,  [1892]  3  Ch.  180. 
I  fanson's  Death  Duties. 

(m)   BlacJnoood    v.    The    Queen,    8  ^"^  "'"^^"^  ^-  ^^'^'/'^^'^  ^vay,  534. 

App.  Gas.  90.  (p)   Udny  v.   Udny,  L.  li.   1  II.  L. 
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2.  Domicile 
by  operation 
of  law. 

Wife. 


Infant  child. 


3.  Domicile 
of  choice. 


absent  from  liom<',  tlio  place  of  his  birth  is   not  his  domicile  of 
origin  (g). 

2.  By  marriag-e  it  becomes  the  duty  of  the  wife  to  live  with  her 
husband,  and  therefore  she  acquires  his  domicile  (r),  not  only  as 
a  matter  of  law,  but,  if  she  lives  with  him,  as  a  matter  of  fact  her 
domicile  changes  witli  his  (s),  and  she  is  unable  during  the  cover- 
ture to  acquire  a  domicile  different  from  his,  even  if  she  is  living 
apart  from  him  under  the  provisions  of  a  separation  deed(^). 
On  tlie  other  hand,  if  her  husband  has  ceased  to  have  the  right  to 
control  her  actions  owing  to  her  having  been  divorced  a  vinculo 
matrimonii,  she  can  acquire  a  domicile  different  from  his(z(); 
but  it  is  doubtful  whether  a  divorce  a  mensd  et  tJioro  {x),  or  a 
judicial  separation  under  20  &  21  Vict.  c.  85  (?/),  enables  her 
to  acquire  a  domicile  different  from  his. 

In  like  manner,  the  father  of  a  legitimate  infant  child  has  the 
rio-ht  to  control  its  actions,  and  therefore  the  domicile  of  such  a 
child  changes  with  that  of  its  father  {z).  After  the  death  of  the 
father,  the  domicile  of  an  infant  child  generally,  but  not  neces- 
sarily, changes  witli  that  of  the  mother  if  the  child  is  living 
with  her,  until  she  re-marries  (a) ;  the  mother  has  the  power  to 
change  the  domicile  of  the  child  by  changing  her  own,  but  may 
refrain  from  exercising  that  power  (a) .  The  question  is  hardly 
settled  whether  a  guardian  has  the  power  of  changing  the  domicile 
of  his  ward  {h). 

3.  A  person  8ui  juris  may  change  his  domicile  whenever  and  as 
often  as  he  likes,  but  in  order  to  change  his  domicile  he  must  not 
only  intend  to  do  so,  but  he  must  actually  do  so.  In  other  words 
a  new  domicile,  called  domicile  of  choice,  is  acquired  by  the  com- 


Sc.  441.  See  Re  Craignish,  [1892]  3 
Ch.   180. 

(g)  Story,  Conflict  of  Laws,  §  46. 

(r)  Balhousie  v.  M'Douall,  7  CI.  & 
F.  817;  51  K.  K.  86;  Ilarveij  v. 
Farnie,  8  App.  Cas.  43. 

(s)  Turner  v.  Thompson,  13  P.  D. 
37;  De  Nicols  v.  Curlier,  [1900]  A.  C. 
21;  Ee  Martin,  [imO]  v.  211;  Viditz 
V.  O'Hagan,  [1900]  2  Ch.  87. 

(f)  Warrender  v.  Warrender,  2  CI. 
&  F.  488;  37  R.  R.  188;  Re  Daly,  25 
Beav.  456. 

(«)  We^tlake,  Private  International 
Law,  §  253,  p.  325. 


(a;)  Williams  v.  Dormer,  2  Rob. 
505;  Re  Mackenzie,  [1911]  1  Ch.  578. 

(y)  Dolphin  v.  Robins,  7  H.  L.  C. 
390;   Re  Mackenzie,  sup. 

(z)  Sharpe  v.  Crispin,  L.  R.  1  P.  & 
D.  611;  Re  Craignish,  [1892]  3  Ch. 
180. 

(rt)  Potinger  v.  Wightman,  3  Mor. 
67;  17  R.  R.  20;  Johnstone  v.  Benttie, 
10  CI.  &  F.  138;  59  R.  R.  23;  Re 
Beaumont,  [1893]  3  Ch.  490. 

(i)  Potinger  v.  Wightman,  sup.; 
Douglas  v.  Douglas,  12  Eq.  625; 
Storj',  Conflict  of  Laws,  §  505. 
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bination  of  residence  and  the  intention  to  permanently  reside  in  a  Chap.  XX. 
given  country,  but  not  otherwise.  There  may  be  some  doubt 
"whether  it  is  not  also  necessary  that  the  person  should  have  the 
intention  of  incorporating  himself  with  the  population  of  the 
country  where  he  takes  up  his  residence,  so  that  the  application  of 
its  law  to  him  is  in  accordance  with  his  wishes  (c) . 

The  domicile  of  origin  continues  unless  a  lixed  and  settled  pur- 
pose, a  final  and  deliberate  intention,  to  abandon  that  domicile 
and  acquii'e  another  as  the  sole  domicile  is  clearly  shown  (d) . 

The  domicile  of  choice  continues  until  another  domicile  has  been 
acquired  (e). 


The  domicile  of  an  ambassador  or  charge  d'affaires,  and  of  Ambassadors 
the    members   of    his    suite,    or   of   any   person   in   the   civil    or  P»iblic 

.  .  .         servants. 

military   service   of   the    Crown,   is  not  changed   by   his  service 
abroad  (/) . 

It  also  appears  that  an  officer  who  is  not  employed,  but  is  liable 
to  be  employed;  cannot  acquire  a  foreign  domicile  (g) .  On  the 
other  hand,  a  person  entering  into  the  public  service  of  a  state  in 
which  he  is  not  domiciled,  probably  acquires  a  domicile  there  (h). 
A  person  domiciled  in  the  King's  dominions  does  not  change  his  Soldiers  and 
domicile  by  entering  the  navy  or  army  (i) . 

A  person  who  is  not  sui  juris  cannot  change  his  domicile  of  Persons  not 

1   •  IT  -1  •     (»  1  /7  \  .SHI  juris. 

his  own  accord,     in  particular,  an  miant  cannot  do  so  (A;). 

Questions  relating  to  domicile  must  be  carefully  distinguished 
from  those  relating  to  allegiance  or  naturalization  (^).     For  in- 
stance,   a    British    subject    may    be   domiciled   in   America   and 
naturalized  in  France.     "Allegiance"  is  a  faith  that  the  subject  Allegiance, 
owes  to  the  Crown,  so  that  the  phrases  "  to  owe  allegiance  to  the 

(c)  Moorhouse  v.  Lord,  10  II.  L.  C.  Sharpe  v.  Crispin,  sup. 

Til;    lie  Martin,   [1900]   P.   211;    lie  {g)  Hodgson  \.  Beauchesne,  12  Moo. 

Johnson,  [1903]  1  Ch.  821;  Westlake,  P.  C.  285. 

Private  International   Law,  §  254   et  (A)   Ommanej/  v.  Bingham,  cited  in 

seq.  Somerville  v.  Somerville,  5  Ves.  757 ; 

id)    Winans    v.    Att.-Gen.,    [1904]  5  R.  R.  155. 

A.  C.  287;  llunlly  v.  Gaskcll,  [1906]  (i)  Brown  v.  Smith,  15  Beav.  444; 

A.   C.   56.  Ex  p.  Cunningham,  13  Q.  B.  D.  418; 

(e)  Vrquhart  v.  Butler  field,  37  Ch.  Re  Macreight,  30  Ch.  D.  165. 

D.  357;  Udny  v.  Udny,  L.  R.  1  11.  L.  (/c)  Vrquhart  v.  Biaterfield,  37  Ch. 

Sc.  441;  Moorhouse  V.  Lord,  sup.  D.    357;    Somerville  v.   Somerville,   5 

if)  JJoifglas  v.  Douglas,  12  Eq.  617;  Vcs.  787;   5  R.  R.   155. 

Alt. -Gen.     V.     Napier,    6    E.\.     217;  (l)  Udny  \.  Udny,  sup. ;  Ualdanr  w 

Brown  v.  Smith,  15  Beav.  444;  Att.-  Eckford,  8  Eq.  631;  Abd-id-Messih  v. 

Gen.   v.    Pottinger,  6   II.    k.   N.    733;  Farra,  13  App.  Cas.  431. 

G.P.P.  27 
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Chap.  XX.    King"  and  "to  be  a   British  subject "   mean  tlio  same  thing. 

Naturaliza-       Naturalization  is  whoro  an  alien  becomes  a  British  subject  (?w). 

tion.  A  person  born  a  British  subject  could  not  formerly  throw  olf  his 

allegiance,  but  the  Naturalization  Act,  1870,  enables  him  to  do 
so  where,  on  his  birth,  he  became  a  subject  of  a  foreign  state 
as  well  as  a  British  subject;  and  under  the  same  Act  a  British 
subject  who,  while  resident  in  a  foreign  state  and  under  no  dis- 
ability, becomes  naturalized  there,  ceases  to  be  a  British  subject, 
but  has  the  right  to  remain  a  British  subject  on  making  the  pre- 
scribed declaration  (w).  This  provision  does  not  empower  a 
British  subject  to  become  naturalized  in  an  enemy  state  at  war 
with  this  country  (o) . 

Republication. 

Tho  reader  is  referred  to  the  author's  work  on  Real  Property  (p) 
for  the  methods  of  reviving  a  revoked  will,  a  process  which  is 
often,  though  incorrectly,  called  "republication." 


(«t)  Naturalization  Act,  1870  (33  &  (o)  Hex  v.  Lynch,  [1903]   1  K.  B. 

34  Vict.  c.  14).  444. 

(n)  Ss.  4,  6.    See,  as  to  British  sub-  (p)  M.  L.  R.  P.  427. 
jects,  post,  p.   435. 
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PERSONS  UNDER  DISABILITY. 

Married  Women — hifants — Lunatics — Aliens . 
Married  Women  («) . 

The  position  of  a  married  woman  in  respect  of  personal  pro-  Chap.  XXI 
party  is  to  bo  considered  (Isty,  as  it  was  defined  by  the  common 
law;  (2ndly),  in  respect  of  the  rights  given  to  her  in  equity  by 
means  of  trusts 'of  property  to  be  held  for  her  separate  use;  and 
(3rdly),  in  respect  of  the  proprietary  rights  conferred  by  modern 
statutes,  viz.,  The  Married  Women's  Property  Acts,  1870  {hj, 
1882  (c),  1893  (d),  and  1907  (e). 

(1.)  At(common  iawj^the  marriage  is  an  absolute  and  unquali- 
fied gift  te  the  husband  of  all  chattels  personal  of  the  wife  in 
possession  in  her  own  right,  whether  belonging  to  her  at  the  time 
of  the  marriage  or  acquired  subsequently  during  the  coverture, 
and  whether  he  survives  her  or  not.  The  property  is  divested 
out  of  the  wife  and  vested  in  the  husband  only:  ho  may  dispose 
of  it  in  his  lii't'timr  or  by  his  \\-iil,  luul  it  passrs  in  \\]<  :  vocutors 
or  admijiistrators  as  part  of  his  personal  estate  (/;.  The  enoct 
of  marriagt-  on  the  wife's  chattels  personal  in  possession  was  a 
■consequence  of  the  doctrine  that,  for  most  purposes,  "  husband 
and  wife  arc  but  one  person  in  law  "  (g). 


Common 
Law — 
Equity — 

Statutes. 


The  common 
law—chattels 
iu  possession. 


(a)  See,  as  to  real  estate,  M.  L.  11. 
P.  65  et  seq.  It  is  not  practicable 
-within  the  limits  of  this  work  to  give 
more  than  an  outline  of  the  proprie- 
tary rights  of  married  women  in 
personal  property;  for  further  infor- 
mation on  the  subject-  the  reader  is 
referred  to  the  text  books  specially 
dealing  with  it,  which  must  also  bo 
coasulted  as  to  the  contractual  obliga- 
tions of  married  women,  and  other 
matters  outside  the  scope  of  this 
treatise.  As  to  the  history  of  tlie  law 
of   England   with   respect   to   married 

•)7 


women's  property,  see  the  essay  by 
Mr.  C.  S.  Kenny;  and  Ilaynes,  Out- 
lines  of   Equity    (Lecture  VII.). 

(b)  33  &  34  Vict.  c.  93. 

(c)  45  &  46  Vict.  c.  75. 

(d)  56  &  57  Vict.  c.  63. 
(a)  7  Edw.  7,  c.  18. 

(/)  Co.  Litt.  351  b;  P ardor  v. 
JacJcson,  1  Russ.  1,  59,  65. 

{(/)  Litt.  8.  29L  See  Kenny  on 
Married  Women,  pp.  7  ft  neij.; 
Phillips  V.  Banu't,  1  (I  V>.  I).  MO, 
per  Lush,  J. 


(2) 
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Chap.  XXI. 

WiUof 
married 
womau . 


Parapher- 
nalia. 


Choses  in 
action. 


The  wife,  may,  Lowi'ver,  dispose  oi"  her  personal  estaU'  hy  a  will 
luacle  withlthiMConseul,  of  lier  husbaud;  that  consent  may  be  given 
at  any  time,  even  after  the  death  of  tlie  wife,  but  it  can  be  re- 
voked at  any  time  before  probate  of  the  wili(/i). 

The  oul}'^  exception  to  the  rule  appears  to  be  in  the  case  of 
"  pai-aphernaliar^  of  the  wife,  that  is,  apparel  and  ornaments 
suitable  to  the  wife's  condition  in  life,  and  given  to  her  by  her 
husband  for  her  use  as  his  wife,  as  ornaments  of  her  person  only . 
Of  these  the  husband  cannot  dispose  by  will,  but  he  can  dispose  of 
them  in  his  lifetime  by  sale  or  gift.  The  wife  cannot  dispose  of 
them  during  her  husband's  lifetime,  but  if  she  survives  him  they 
belong  to  her,  subject,  however,  to  his  debts,  if  his  other  assets 
arc  insulHcient  («'). 

It  has  been  held  that  the  Married  Women's  Property  Acts  liave 
not  affected  the  law  as  to  gifts  of  paraphernalia  (/t ) ;  but  Farwell, 
L.J.,  has  expressed  the  opinion  that  since  those  Acts  this  excep- 
tion to  the  husband's  ^"ights  has  ceased  to  exist  (^).  Gifts  by 
strangers  to  the  wife,  or  gifts  by  the  husband  not  as  paraphernalia, 
are  the  separate  property  of  the  wife  (m) . 

A  chose  in  action  (n),  being  a  right  of  action  to  recover  some- 
thing which  is  not  in  possession,  may  be  either  an  immediate  right 
of  action  to  obtain  possession  of  the  property  or  a  future  right  of 
action  to  obtain  such  possession  at  a  future  time,  in  which  case  it 
is  common]}'  called  a  "reversionary  chose  in  action."  Thus,  a 
debt  to  recover  which  there  is  a  present  right  of  action,  or  a  legacy 
immediately  payable,  is  to  be  distinguished  from  a  right  to  recover 
or  ,obtain  property  after  the  death  of  a  living  person,  as  where  a 
fund  is  held  by  trustees  upon  trust  to  pay  the  income  to  A.  during 
his  life,  and  after  his  death  to  transfer  the  fund  to  B.;  here  B. 
has  during  A.'s  life  a  reversionary  chose  in  action. 

"  The  nature  and  extent  of  the  husband's  interest  in  and  power 
over  the  wife's  choses  in  action  is,"  it  has  been  said  (o),  "  of  a 
peculiar  nature.     Marriage,  the  law^  says,  is  only  a  qualified  gift. 


(A)  See  Elliott  V.  North,  [1901]  1 
Ch.  424.     Ante,  p.  399;  post,  p.  426. 

(«)  See  Graham  v.  Londonderry/,  3 
Atk.  393;  Tasker  v.  Tasker,  [1895]  P. 
1 ;  Masson  v.  Be  Fries,  [1909]  2  K.  B. 
394 ;  and  cases  cited  in  notes  to  Hulme 
V.  Tenant,  in  1  W.  &  T.  L.  C.  770. 

(k)   Tasker  v.   Tasker,  sup. 


(?)  Masson  v.  Be  Fries,  sup. 

(m)  Masson  v.  Be  Fries,  sup.; 
Tasker  v.  Tasker,  sup.;  Ex  p. 
Pannell,  37  W.  R.  464. 

(n)  As  to  choses  in  action,  see  ante, 
p.  130. 

(o)  Per  Ld.  GifPord,  M.R.,  Purdew 
V.  Jackson,  1  Russ.  66;  25  R.  R.  5. 
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to  the  husband  of  the  wife's  choses  in  action,  viz.,  upon  condition  Chap.  XXI. 
tliat  he  reduce  them  into  jjossoission  during'  its  continuance,    'if  ' 

he  happen  to  die  before  his  wife  without  having  reduced  such 
property  into  possession,  she,  and  not  his  personal  representa- 
tives, will  bo  entitled  to  it.  The  wife's  right  is  not  divested  by 
the  marriage.  The  ohose  in  action  continues  to  belong  to  her, 
unless  the  husband  can  and  does  reduce  it  into  possession  and 
thereby  makes  it  cease  to  be  a  ohose  in  action.  The  husband 
has  not  on  the  marriage  any  immediate  property  in  the  chose  in 
action;  he  has  only  the  right  to  reduce  it  into  possession  if  it  be 
in  a  state  capable  ef  being  so  reduced.  Reduction  into  posses- 
sion is  a  necessary  and  indispensable  preliminary  to  the  Imsband's 
having  any  right  of  property  in  himself  or  to  his  being  able  to 
convey  any  right  of  property  to  another.  If  he  dies  without 
having  been  able  or  willing  to  perform  this  condition,  the  right  of 
the  wife  continues  unaltered  exactly  as  if  she  had  never  married. 
Her  title  is  the  same  after  her  husband's  death  as  it  was  before  her 
marriage.  The  husband  had  a  power,  but  he  had  never  exercised 
it;  or  the  chose  in  action  was  so  circumstanced  "  [as,  for  instance, 
where  it  is  reversionary]  "  that  he  could  not  exercise  it  so  as  to 
fulfil  the  condition  upon  which  his  title  depended  "  (p). 

No   g-pnepl    r^ilp  can  be  laid  dov^^n  as  to   what  amounts  to  What  is 
reduction  into  possession  (g).    Some  act  must  bo  done  which  will  inJo^potser- 
havo  the  effect  of  changing  the  property  in  the  chose  in  action,  or  sion." 
giving  the  husband  control  over  the  chose  without  the  necessity 
of  an  action  (r),  or  enabling  the  husband  to  sue  for  it  as  had  and 
received  to  his  use  (s) .     The  Imsband  must,  for  some  moment  of 
time,  have  obtained  absolute  dominion  over  the  'pvoperty  (t) . 

The  actual  receipt  by  the  husband  of  money  due  to  his  wife  is 
a  reduction  into  possession  (it) ;  so  a  transfer  of  her  stock  into  his 
sole  name;  or  if  he  issue  execution  on  a  judgment  obtained  by 
him  for  money  due  to  her;  or  if  an  agent  appointed  by  husband 
and  wife  receives  money  forming  part  of  an  estate  of  which  the 
wife  is  administratrix  {xj .     But  mere  receipt  of  interest  on  a  debt 


(p)   See   Fleet  v.   Pc-n-ins,  L.   R.   3  (.9)  Aitchison  v.  Bixon,  10  Eq.  589. 

Q.  U.  53G;  4  id.  500.  (0   Nichohon   v.   Brury,   7   Ch.   D. 

{q)   Sco   notes  to  Ilornsby   v.    Lee,  55,  per  Fry,  J.     See  Parker  v.  Lech- 

in  1  W.  k.  T.  L.  C.  168.  mere,  12  Cli.  D.  256. 

(r)  Per  Fry,  J.,  Re  Barber,  11  Cli.  Cm)  Sec  Itees  v.  Keith,  11  Sim.  388. 

D.  442.     .And  see  2  Sponf-e,  Eq.  Jiir.  (x)   Re   Barber,   II   Cli.    I).   442. 
478. 
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Chap. 


Death  of 
wife. 


XXI.  li!ts  been  held  not  to  be  a  reduction  into  possession  {y).  Tbe  re- 
ci'ipt  by  the  husband  jnust  be  as  husband,  and  not  merely  as  a 
trustee  or  executor  (s;. 

We  have  seen  that,  if  the  husband  d:es  in  his  wife's  lifetime, 

without  having  reduced  the  chose  in  action  into  possession,  it 

belongs  to  the  wife  by  survivorship.     On  the  other  hand,  if  the 

wife  dies  in  her  husband's  lifetime,  he  is  entitled  to  her  choses  in 

reduced  mto  jjossession  _uj 


Reversionary 
chose  in 
.'(ftiou. 


Wife's 

■  ■  equity  to  a 

s(>ttlement."' 


)on 


taking 


out   letters   of 


actioii^not 

administration  to  her  (a);  and  if  he  dies  without  having  taken 
out  administration  to  her,  his  benehoial  interest  passes  to  his 
personal  representatives  (&). 

So  long  as  a  chose  in  action  is  reversionary  there  can  of  course 
be  no  reduction  into  possession  by  the  husband.  An  assignment 
of  it  by  him  would  not  operate  as  a  reduction  into  j^ossicssion  {c ,, 
and  would  not  defeat  the  wife's  right  by  survivorship,  which  is 
a  legal  right  against  which  the  equitable  right,  if  it  existed,  of 
the  assignee  could  not  prevail  (c) .  The  assignment  by  the  hus- 
l)and  could  not  pass  more  than  his  right  to  reduce  the  chose  into 
possession  if  he  should  be  able  to  do  so,  i.e.,  if  it  should  fall  into 
possession  before  his  death.  If  the  husband  died  while  the  chose 
in  action  was  still  reversionary,  the  assignee  could  take  nothing, 
for  all  he  obtained  by  the  assignment  was  the  qualified  and  con- 
tingent right  of  his  assignor  {c) . 

If  the  wife  died  while  the  chose  in  action  "was  still  reversionary, 
the  husband  would  as  her  administrator  take  it  subject  to  any 
previous  assignment  made  by  him,  and  therefore  it  would  belong 
to  the  assignee,  subject,  however,  to  payment  of  the  wif(>"s 
debts  {d)) . 

In  cases  where  the  wife's  elmse  in  action  is  equUahle,  and  not 
legal,  she  is  entitled  to  her  "  equity  to  a  settlement,"  that  is,  she 
can  obtain  an  order  from  a  Court  of  equity  that  the  whole  or  part 
of  the  projjerty  shall  be  settled  upon  her  and  her  children,  instead 
of  being  taken  by  her  husband  or  his  assignee  (e).     Such  an  order 


(f/)  Hart  V.  Stephens,  6  Q.  B.  937. 

(z)  Baker  v.  Ilall,  12  Ves.  497: 
Wall  V.  Tomlinson,  16  Ves.  413;  10 
R.  R.  212. 

(o)  Ante,  p.  401. 

(b)  See  Re  Ilardinrj,  L.  R.  2  P.  i: 
D.  394;  Stnart  v.  Tranter,  43  Ch.  D. 
587;  Be  Atkinson,  [1899]  2  Ch.  1. 

(c)  Purdeto  v.  Jackson,  1  Russ.   1, 


54,  57;  25  R.  R.  5. 

(t?)  Heard  v.  Stanford,  Cases  temp. 
Talbot,  173. 

(e)  See  Wallace  v.  Auldjo,  2  Dr.  k. 
Sm.  216;  1  De  G.  J.  &  S.  643;  Eli- 
bank  V.  Montolieit,  1  W.  &  T.  L.  C. 
650,  and  notes  thereto;  Vaizey  on 
Settlements,  271. 
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can  bu  obtained  either  in  an  action  brought  by  tlie  husband  to  Chap.  XXI. 

recover  the  property  in  a  Court  of  equity,  or  in  an  action  brought 

by  the  wife  for  the  purpose  of   enforcing  her  equity  (/j.     This 

right  can  be  asserted  against  any  assignee  of    the   husband  {g) . 

There  is  no  lixed  rule,  but  generally  one-half,  though  sometimes 

the  whole,  is  directed  to  be  settled  {Jv). 

Under  the  old  law,  as  a  married  woman  had  no  power  of  dis-  Malins'  Act. 
posing  of  jDroperty  other  than  propert}'  belonging  to  her  for  her 
separate  use,  and  the  husband's  right  to  her  reversionary  choses 
in  action  was  of  the  qualified  and  contingent  character  above 
described,  it  was  not  possible,  even  for  husband  and  wife  together, 
to  make  an  absolutely  offeetual  disposition  of  such  choses  in  action; 
but  by  an  Act  passed  in  1857,  and  commonly  called  "  Malins' 
Act"  («'),  it  was  provided  that  every  married  woman  may,  with 
the  concurrence  of  her  husband,  by  deed  acknowledged  in  the 
manner  required  by  the  Fines  and  Recoveries  Act  (/),  dispose  of 
her  future  or  reversionary  interest,  vested  or  contingent,  in  any 
personal  estate  to  which  she  is  entitled  .under  any  instrument 
made  (/i'}  after  1857,  except  her  own  marriage  settlement,  as  fully 
and  effectually  as  if  she  were  a  fe^ne  sole  ;  and  may  in  like  manner 
release  or  extinguish  any  power  in  regard  to  such  i)ersonal  estate, 
and  release  or  extinguisli  her  equity  to  a  settlement  out  of  her 
personal  property  in  possession  under  any  such  instrument  as 
aforesaid;  but  the  Act  is  not  to  extend  to  any  reversionary 
interest  as  to  which  she  is  by  the  instrument  creating  it  restrained 
from   alienation. 

The  title  of  the  married  woman  nuist  be  derived  under  an 
"instrument,"  and  the  Act  does  not  apply  to  property  derived 
under  an  intestacy  (?).  "Future  interests"  mean  interests  to 
which  the  married  woman  has,  at  the  date  of  the  disposition, 
some  existing  title  at  law  or  equity,  and  do  not  include  mere 
possibilities  or  cxpectancias  (w).  The  Act  includes  legal  choses 
in  action  {n). 

The  concurrence  of  tlie  husband,  and  the  separati;  examination, 


(/)  See  note  (e),  p.' 422.  (y)  3  ..V  4  Will.  4,  c.  74. 

((/)  Macaidaij  v.  Phillips,  4  Vcs.  19;  (k)  Eoberis  v.  Cooper,  [1891]  2  Ch. 

Roberts  v.  Cooper,  [1891]  2  Ch.  335.  335;   Re  FAcom,  [1894]  1  Ch.  303. 

(h)  Re  Niifjf/itl,  3  Ch.  21.5;    Itohertu  (I)  Allcard  v.   IValkrr.  [189G|  2  Ch. 

V.  Cooper,  Hup.  369. 

(0  20  A:  21  Vict.  c.  57.     Sec  notos  {m)   lb.    p.   3H0. 

to  Ilormby  v.   Lee,  1   W.  c^c  T.   L.  C.  (n)   W  il/ifi-ln/  \.   Rarkhmii.  (JO   L.J. 

177.  Ch.  511. 
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Chattels  real. 


Chap.  XXI.  aro   not  necessary  in  respect  ol:  property  to  ^\•lueh  the  Aiarriod 
Women's  Property  Act,  1882,  applies  (o). 

It  is  not  istrictly  within  the  scope  of  the  present  treatise  to  deal 
with  chattel  interests  in  land;  but  it  may  be  convenient  here  to 
note  that,  at  common  law  (p),  legal  terms  of  years  belonging  to 
the  wife,  become,  on  the  marriage,  the  property  of  the  husband 
sub  moclo  and  not  absolutely.  He  becomes  possessed  of  them  in 
her  right  (p),  land  entitled  to  the  rents  and  profits  of  them  during 
the  coverture.  The  marriage  does  not  divest  the  term  out  of  the 
wife,  but  the  husband  may  dispose  of  it  inter  vivos,  though  not 
by  his  will  (g),  and  if  he  survives  his  wife  he  is  entitled  to  it 
absolutely  jure  mariti,  Avithout  taking  out  administration  to 
her(r);  but  if  the  wife  survives  the  husband,  she  is  entitled  to 
it,  subject  to  any  disposition  made  by  the  husband  inter  vivos. 
The  husband's  rights  extend  to  reversionary  interests  of  the  wife 
in  leaseholds  for  years  (s),  unless  they  are  of  such  a  nature  that 
they  could  not  possibly  vest  in  possession  until  after  the  husband's 
death  {t). 

(2.)  Equitable  separate  estate  of  a  married  w^oman  must  be 
distinguished  from  separate  estate  which  is  made  such  under 
statutory  provisions  (?(). 

CV\L  cquit^^  a  manii''l  WDinan  ii;i-  i"\    r  -^iini'  in  ■  r'!;jM  dl    !*>li/a- 
bctli  ''/'•    1';  -'11  considered  a ^  capahlc  id'  ]^>.i>si  >sijiy  | 
sej';ir;il  r    i!v.    in(lo))endently    of    Iut    !im-I>;mii1;     ^ik 


Equitable 

separate 

estate. 


UJIL;'   |irn|:cl'l\"    1o   1 


ler 

t\    is 


md,  lin  r 


.r  It. 


a   pr.)], 
is  considered 


as  a  jemc  sole,  it  may  be  acquired  cither  by  contract  with  the 
^iisband  before  marriage,  or  by  gift  from  him,  or  from  any 
stranger,  wholly  independent  of  such  contract;  so  far  as  his  legal 
rights  as  husband  may  interfere,  the  Court  will  treat  him  as  a 
trustee  for  the  Avif e  {y) . 


(o)  See  Riddell  v.  Errington,  26  Ch. 
D.  220;  Be  Batt,  [1897]  2  Ch.  05. 

(p)  Co.  Litt.  300  a. 

{q)  Brucehrldge  v.  Cook,  Plowd. 
418. 

(r)  Re  Bellamy,  25  Ch.  D.  620; 
Surman  v.  Wharton,  [1891]  1  Q.  B. 
491. 

(s)  Re  Bellamy,  nbi  sup. 

(0  Buberley  v.  Day,  16  Bcav.  33. 

(^0    Post,   p.    428. 

(x)   Sanky   v.    Goldinrj,   Gary,    124. 


See  the  eai'ly  cases  cited  ia  Keniw  on 
Married  Women,  pp.  99  et  seq.,  and 
in  Haynes,  Outlines  of  Equity  (Lec- 
ture VII.).  As  to  separate  property 
generally,  see  Vaizey  on  Settlements, 
Cli.  X.,  pp.  747  et  seq. 

(y)  Per  Ld.  Langdale,  M.R.,  Tul- 
lett  V.  Armstrong,  1  Bcav.  1,  21;  49 
R.  R.  280.  As  to  the  husband  being 
a  trustee,  see  per  James,  L.J.,  Ash- 
xoorth  V.  Outram,  5  Ch.  D.  941;  Ex 
1).  Sibeth,  14  Q.  B.  D.  417;  Wassell  v. 
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The  legal  estate  in  the  Avife's  separate  propertj^  being  vested  in  Chap.  XXI. 
a  trustee  or  trustees,  she  cannot  convey  any  legal  interest. in  it; 
but  so  far  as  lier  equitable  beneficial  interest  is  concerned,  she 
has  the  same  po\\-er  of  disposition,  whether  inter  vivos  or  by  will, 
as  if  she  were  unmarried  (z) .  The  separate  use  operates  as  a 
protection  to  a  married  woman  against  the  legal  power  over  the 
wife's  property  which  is  vested  in  the  husband.  "  It  acts  in  con- 
travention and  control  of  the  legal  right  of  the  husband,  and  as 
against  his  legal  power  it  is  a  sufficient  protection;  but,  the  power 
of  alienation  remaining  in  the  wife,  the  separate  estate,  un- 
fettered, is  no  protection  against  the  moral  influence  of  the 
husband;  and  many  instances  have  occurred,  and  daily  occur, 
in  which  the  wife,  under  the  persuasion  or  influence  of  her 
husband,  has  been,  and  is,  induced  to  exercise  her  power  of  aliena- 
tion in  his  favour,  or  for  his  benefit,  and  thus  defeat  the  protection 
intended  for  her"  (a).  It  has,  therefore,  become  usual  to  intro-  Restraint  on 
duce  into  wills  and  settlements  a  clause  directing  that  the  separate  '"^*i"P^  ^°"- 
estate  shall  be  incapable  of  assignment  in  anticipation,  or  of 
alienation;  and  the  validity  of  this  restraint  on  anticipation 
has  long  been  allowed  (&).  But  a  restraint  on  anticipation  can 
only  be  imposed  in  respect  of  separate  estate  (c) ;  though  it  is 
sufficient  if  the  separate  use  arises  only  by  virtue  of  the  Act  (d) . 

Separate  estate,  as  its  name  implies,  has  its  existence  only 
during  a  coverture,  i.e.,  so  long  as  the  owner  of  it  is  a  married 
woman  (e);  but,  unless  the  trust  for  separate  use  is  limited  to  the 
duration  of  a  specified  marriage  (/),  the  separate  use  will  again 


Leggalt,    [1896]    1    Ch.    554.      As    to  tion,  M.  L.  R.  P.  72;  Elph.  N.  &  C. 

gifts  by  husband  to  wife,  sec  Vaizey  on  Interp.   301;    Theobald  on  Wills,  642 

Settlements,  760,  and  ante,  p.  94.  et  seq.;  Butler  v.  Butler,  16  Q.  B.  D. 

(z)  Fettiplace  v.  Gorges,  1  Ves.  jun.  377.      As     to     the     history     of     the 

46;   1  R.  R.  79.  ''restraint      on       anticipation,"       see 

(o)  Per  Ld.  Langdale,  M.R.,  Tul-  llayncs,  Outlines  of  Equity   (Lecture 

lett  V.  Armstrong,  1  Bcav.  1,  22;   49  VII.),    p.    227;     Kenny    on    Married 

R.   R.   280.     As  to  gifts  by  wife  to  Women,  104. 

husband,   .see    Vaizey  on   Settlements,  (c)  Stogdon  v.  Lee,  [1891]  1  Q.  B. 

783  et  seq.  661. 

{b)  lb.    See,  furtlicr,  as  to  separate  {d)  Re  Lumley,  [1891]  2  Cii.  690. 

estate,   per    Ld.    Selburne,   C,    Cahill  (e)    Tullett   v.    Armstrong,   sup. 

V.  Cahill,  8  App.  Cas.  426  (cited  M.  L.  (/)  lb.  p.  27;  Ilatokes  v.  Ilubback, 

R.  P.  67);   Taylor  v.  Meads,  4  Dc  G.  11     Eq.     5;     Hamilton    v.    Hamilton, 

J.  k.  S.  597,  603  (cited  M.  L.  R.  P.  [1892]  1  Cii.  396;  Stroud  v.  Edivards, 

69);   and  as  to  restraint  on  aiiticipa-  77  L.  T.  280. 
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Chap.  XXI.  iirise  on  a  subsequent  niariiag-e  {g)\  and  tlic>  restraint  on  anticipa- 
tion ,  being-  only  an  incident  of  the  separate  estate,  ceases  witlx 
the  dcterniination  of  the_coverture  but  attaches  again  on  a  subse- 
quent niarriag^^  (g).  Therefore,  after  the  death  of  the  husband 
oT  dissoiutioirof  the  marriage,  the  wife  (so  long  as  she  remains 
unmarried)  can  dispose  of  proi)erty  \vhieh  during  the  marriage  was 
her  equitable  separate  property  subject  to  a  restraint  on  anticipa- 
tion (/>). 

The  restraint  on  anticipation  does  not  appl}-  to  income  ^\■hich 
has  accrued  due  to  a  married  -woman,  though  such  income  has  not 
come  to  her  hands,  but  is  in  the  hands  of  her  trustees  (i);  but  Avhen 
a  judgment  has  been  obtained  against  her,  income  which  has 
accrued  due  after  the  date  of  the  judgment  cannot  be  attached 
to  satisfy  the  judgment  (fc). 

A  married  woman  cannot  by  any  estoppel  from  her  acts,  con- 
duct, or  admissions,  or  by  her  own  fraud,  be  deprived  of  the 
protection  afforded  by  a  restraint  on  anticipation  (?). 

The  Conveyanciii^j  A(l.  1!)11,  provides  that,  where  a  married 
woman  is  restramed  from  anticipation,  the  Tonrt  mav.  with  her 
consent,  by  judgment  or  order  liiiid  Ih'I'  iiiliTi  si  iu  aii}    property 

if     il     ;ip|.r;ir>     lo    the     Collli     to     \>r     \\>v    \\rv     l:i   lirtit    tO    doSO.JTyi) . 

The  ^Married  ^^'onR■l^s  rroj)orty  Acl,  I(S!j;),  enables  the  Court, 
before  which  any  action  or  [)ro(eedingy4nstituted  by  a  woman  is 
pending,  to  order  iTavment  of  ihv  costs  of  the  opposite  party  out 
of  property  wdiich  is  subject  to  a  restraint  on  anticipation,  and  to 
enforce  such  order  by  the  appointment  of  a  receiver  and  the  sale 
of  the  property  (n) . 

The  quality  of  separate  property  ceases  on  the  death  of  the 
married  woman,  and  thereupon,  in  the  absence  of  express  pro- 
vision to  the  contrary,  her  separate  property  (so  far  as  she  has  not 


Removal  of 
restraint  iu 
certain  cases: 


Devolution 
of  separate 
estate. 


(g)  Ttillett  \.  Armstrong/,  1  Bcav. 
1;  4  My.  &  Cr.  390;  49  R.  R.  280; 
Shafto  V.  Butler,  40  L.  J.  Ch.  308; 
Hamilton  v.  Hamilton,  sup.r  Stroud 
V.  Echvards,  sup.;  Re  Wheeler,  [1899J 
2  Cli.  717.  See  Woodmcston  v.  Walker, 
2  R.  &  My.  197. 

(/O  Wrifjhi  V.  Wriffht,  2  J.  k.  II. 
647. 

(0  Hood-Barm  v.  Heriot,  [1896] 
A.  C.  174. 

(A:)  Bolitho  V.  Gidley,  [1905]  A.  C. 
98. 


(I)  Batcman  v.  Faber,  [1898]  1  Ch. 
114. 

(m)  \  k  2  Geo.  5,  c.  37,  s.  7,  whieh 
enlarges  the  scope  of  and  repeals  s.  39 
oi;  the  Act  of  1881.  See  lie 
Pollard,  [1896]  2  Ch.  552;  lie 
Bhnidell,   [1901  |   ^    Ch.    221. 

in)  56  &  57  Vict.  c.  63,  s.  2.  Hood- 
Barrs  v.  Heriot,  [1897]  A.  C.  177; 
Hood-Barrs  v.  Catheurt  (No.  4), 
[1895]  1  Q.  B.  873;  Nunn  v.  Tyson, 
[1901]  2  K.  ii.  487;  Bresel  v.  Ellis, 
[1905]   1  K.  B.  574. 
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disposed  of  it  by  will  or  otlierwise)  devolves,  and  the  right  of  her  Chap.  XXI. 
husband   surviving  her  accrues,  just  as  if  the  separate  use  had 
never  existed  (o). 

No  particular  form  of  words  is  required  to  create  the  separate  Separate 
use.  Any  expression  from  which  an  intention  to  exclude  the  created, 
husband  can  be  clearly  inferred  will  be  sufficient  for  that  purpose; 
but  the  intention  to  give  a  separate  estate  must  be  clearly 
expressed  (p).  The  words  must  show  an  intention  to  secure  the 
property  against  the  control  of  the  husband  and  to  give  to  the 
Avife  the  sole  and  absolute  disposition  (q). 

The  usual  origin  of  separate  estate  is  an  unte-nuptiai  settle- 
ment, or  a  gift  or  limitation  to  her  separate  use  in  some  other 
written  instrument  inter  vivos,  or  a  bequest  by  will;  but  such 
separate  estate  may  arise  in  other  ways,  as,  for  example,  where 
her  husband  agrees  after  the  marriage  that  she  shall  carry  on  a 
trade  or  business  on  her  separate  account;  and  such  agreement  may 
be  express,  or  implied  from  conduct  on  the  part  of  the  husband 
showing  that  he  had  made  himself  a  trustee  for  the  wife  (r) . 
And  separate  property  might  arise  where  a  wife  was  deserted  by 
her  husband  (s),  or  judicially  separated  (t). 

Lord  Langdale,  M.E..  (?/),  expressed  the  result  of  the  authorities 
in  the  following  propositions:  — 

"'  ProjDerty  given  to  a  woman  for  her  separate  use,  iudepeudeut  of 
any  husband,  may  be  enjoyed  by  her  during-  her  coverture  as  her 
6e})arato  estate,  althoug-h  the  property  originally,  or  at  any  subse- 
quent i^eriod  or  periods  of  time,  became  vested  in  her  when  discovert. 
In  respect  of  such  separate  estate  she  is  considered  as  a  feme  sole, 
althoug'h  covert.     Her  faculties  as  such  and  the  nature  and  extent 

(o)   Per   Stirling,  J.,   Jie  Lambert,  ton.  4  C.  P.  D.  7;  and  i?e  Deariner,  5Z 

39    Ch.    D.    633,    citing     Proudley   v.  L.  T.  905. 

Fielder,   2   My.   &  K.   57;    39   R.    R.  (s)  Cecil  v.  J  axon,  1  Atk.  278. 

135;  J/o^owy  V. /iTeMMecZy,  10  Sim.  254;  {t)   Rudgc  v.    Weedon,  4  De  G.   &; 

51  R.  R.  236;    Cooper  v.  Macdonald,  J.  216.     See  as  to  a  protection  order 

7  Ch.  D.  296.     See  ante,  p.  401.  on  desertion,  20  &  21  Vict.  c.  85,  s.  21, 

(p)    See     Elph.    N.    &     C.    Interp.,  amended  by  21  &  22  Vict.  c.  108,  s.  8; 

Rule  117,  p.  296,  and  instances  there  Mahoney  v.  M'Carthij,  [1892]  P.  21; 

cited,  and   in  the  notes  to  Ilidme  v.  Hill  v.  Cooper,  [1893]  2  Q.  B.  85;  Re 

Tenant,  1  W.  &  T.  L.  C.  691;  Theo-  Ilur/he^,  [1898]  1  Ch.  529;  as  to  judi- 

bald  on  Wills,  640;   Vaizey  on  Settle-  cial  separation,  20  iV  21   Vict.   c.   85, 

ments,   754.  ss.  25,    26,    on    which    see    Waite    v. 

(q)  MuHsy  \.  Rowcn,L.  li.  4:11.1..  Morland,    38    Cli.    I).     135;     Jllll    v. 

288.    See  Hiirmun  \.  Wharton,   [1891]  Cooper,   n/ij/. 
1    Q.    15.    191.  (ii)    Tullelt    v.    Ain,x(,-ou<i ,    1    IJeav. 

(r)    See    the    eases    of    .hhworlh    v.  1,32;  49  R.  R.  280. 
Ontram,  5  Cii.  D.  923;  LovcU  v.  ^ew- 
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of  thoiu  avo  to  be  collected  from  the  terms  in  which  the  g-ift  is  made 
to  her  and  will  be  supported  by  the  Court  for  her  protection." 

"The  words  'independent  of  a  husband,'  whether  expressed  or 
implied  in  the  ternxs  of  the  gift,  mean  no  more  than  that  the  Court 
will  not  permit  the  marital  power  of  the  husband  to  be  used  in  contra- 
vention of  the  enjoyment  of  the  property  according  to  the  terms  of 
the  gift." 

"  If  the  gift  be  made  for  her  sole  and  separate  use,  without  more, 
she  has  during  the  coverture  an  alienable  estate  independent  of  her 
husband." 

"  If  the  g-ift  bo  made  for  her  sole  and  separate  use  without  power  to 
alienate,  she  has  during  the  coverture  the  present  enjoyment  of  an 
unalienable  estate,  independent  of  her  husband." 

"  In  either  of  these  cases  she  has,  when  discovert,  a  power  of  aliena- 
tion; the  restraint  is  annexed  to  the  separate  estate  only,  and  the 
separate  estate  has  its  existence  only  during  coverture;  while  the 
woman  is  discovert,  the  separate  cstat-c,  whether  modified  by  restraint 
or  not,  is  suspended  and  has  no  operation,  though  it  is  capable  of 

arising  on  the  happening  of  a  marriage The  separate  estate 

may  and  often  does  exist  without  the  restriction,  but  the  restriction 
has  no  independent  existence;  when  found,  it  is  as  a  modification 
of  the  sepai-ate  estate  and  inseparable  from  it." 

(3.)  Thirdly,  we  have  to  discuss  the  proprietary  rights  con- 
ferred on  married  women Qby  statute^ 

The  Married  Women's  Property  Act,  1870  (x),  as  amended  by 
the  Act  of  1874  {y),  gave  to  every  married  woman  (whenever 
married)  as  her  separate  property,  w'hen  acquired  after  the 
9th  August,  1870,  all  separate  earnings  (z),  deposits  in  savings 
banks  made  in  her  own  name,  and  all  government  annuities,  public 
stocks  or  funds,  shares,  debentures,  or  stock  of  any  company  or 
society  entered  in  her  own  name;  also  (in  cases  of  women  married 
after  1870)  all  personal  property  devolving  on  her  as  next  of  kin 
of  an  intestate,  and  any  sum  not  exceeding  200Z.  coming  to  her 
under  any  deed  or  will  (a),  and  the  rents  and  profits  of  real  estate 
descending  to  her  as  heiress.  The  Act  also  enabled  a  married 
woman  to  insure  her  own  or  her  husband's  life,  for  her  separate 
use  (6). 

The  Acts  of  1870  and  1874  were  repealed  by  the  Married 
Women's  Property  Act,  1882  (c),  Avhich  made  very  sweeping 
changes  in  the  proprietary  relations  of  husband  and  wife,  and  to  a 
v^ery  large  extent  abrogated  the  old  common  law  rules .    It  is  to  be 


(x)  33  &  34  Vict.  c.  93. 
(y)  37  &  38  Vict.  c.  50. 
(z)  See  Ashxvorth  v.  Outram,  5  Ch. 
D.   923. 


(a)  Re  Voss,  13  Ch.  D.  50-i;  Re 
IJavies,  [1897]  2  Ch.  204. 

(6)  Johnson  v.  Johnson,  35  Ch.  D. 
345. 

(c)  45  i:  46  Vict.  c.   75,  s.  22. 
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especially  observed  that  separate  property  to  which  a  mai-ried  Chap.  XXI. 
woman  is  entitled  under  this  Act  is  her  pvopei'ly  atlaw,  and  the 
legal  interest  is  vested  in  her  and  nut  in  trustees  in  trust  for  her, 
as  is  the  case  with  the  equitable  separate  estate  which  we  dis- 
cussed above.  The  provisions  of  the  Act,  it  has  been  said,  "seem 
to  be  intended  to  give  her  at  law  a  right  to  any  property  acquired 
after  the  commencement  of  the  Act,  equivalent  to  the  separate 
use,  which  was  a  creation  of  equity.  In  the  creation  of  that 
separate  use  a  trust  was  required;  and,  as  a  trust  never  fails 
for  want  of  a  trustee,  where  no  other  trustee  was  appointed, 
it  was  held  that  the  husband  should  be  considered  as  trustee  for 
the  wife.  This  new  interest  is  to  be  without  any  trust,  a  legal 
interest "  {d). 

It  will  be  seen  that  the  Act  gives  proprietary  rights,  not  only  to 
all  women  married  after  1882,  but  also  to  women  married  before 
1883,  so  far  as  regards  property  acquired  by  them  after  1882. 

By  the  Act  of  1882  (e),  as  amended  by  the  Acts  of  1893  (/)  and  Capacity  to 

inn'-/    \  ■     1  •       ■  n  -11  •    •  acquire,  hold, 

lyu/  {g),  a  married  woman  is,  in  accordance  with  the  provisions  and  dispose 
of  the  Act  (A),  capable  of  acquiring,  holding,  and  disposing  of,  °*  property, 
by  will  or  otherwise,  any  real  or  personal  property  as  her  separate 
property  in  the  same  manner  as  if  she  were  a  feme  sole,  without 
the  intervention  of  any  trustee  (i) . 

A  woman  married  after  the  commencement  of  the  Act  is  en-  Womeu 
titled  to  have,  hold,  and  dispose  of  as  her  separate  property,  all  issii. 
real  and  personal  property  belonging  to  her  at  the  time  of  mar- 
riage, or  acquired  by  or  devolving  on  her  after  marriage,  including 
all  earnings,  money,  and  property  gained  or  acquired  by  her  in  a 
separate  trade  or  occupation  (/{;) . 

A  woman  married  before  the  commencement  of  the  Act  is  en-  Women 
titled  to  have,  hold,  and  dispose  of  as  her  separate  property  all  ^'^"^^'^  ''"•^''"' 
real  and  personal  property  her  title  to  which,  whether  vested  or 
contingent,  and  whether  in  possession,  reversion,  or  remainder, 
accrues  after  the  commencement  of  the  Act,  including  all  earn- 
ings, money,  and  property  gained  or  acquired  by  her  separately 
from  her  husband  {I). 

It  was  held  that  s.  1  did  not  give  any  disposing  power  as  to 


(d)  Per  Kay,  J.,  lie  Jupp,  39  Ch.  D.  (/t)  See  Be  Cuno,  43  Ch.  D.  12. 

152.  li)  Act  of  1882,3.  1  (1). 

(_e)  45  i:  46  Vict.  c.  75.  {k)  lb.  a.  2. 

(/)  56  &  57  Vict.  c.  63.  (I)  lb.  s.  5. 
{(J)  7  Edw.  7,  c.  18. 
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Chap.  XXI.  propoity  not  i'alliug  within  ss.  2  and  5,  and  tliat,  therefore,  the 
will  of  a  married  woman  would  not  operate  on  property  acquired 
by  her  before  the  Act  or  after  oovcrtiu-c  unles?  re-published  (m;; 
but  this  has  been  altered  by  the  Act  of  1893  (w). 

If  a  woman  married  before  the  commencement  of  the  Act  has, 
before  that  time,  acquired  a  title,  whether  vested  or  contingent,  in 
reversion  or  remainder,  to  any  property,  that  property'  does  not 
become  her  separate  property  by  s.  5,  though  it  falls  into  posaes- 
sion  after  the  Act  (o) . 

The  provisions  of  ss.  2  and  5  of  the  Act  of  1882  must  be  read 
in  connection  with  those  of  s.  19,  which  provide  that  nothing  in 
the  Act  shall  interfere  with  or  affect  any  settlement,  w^hether  ante- 
nuptial or  post-nuptial,  respecting  the  property  of  a  married 
woman,  or  any  restraint  on  anticipation  (p) .  A  restraint  on 
anticipation  in  any  settlement  by  a  woman  of  lier  own  property 
is  not,  however,  valid  against  any  debts  contracted  by  her  before 
marriage,  and  a  settlement  has  no  greater  validity  against  the 
creditors  of  sucli  woman  than  a  like  settlement  by  a  man  would 
have(g). 

Therefore,  in  the  case  of  property  belonging  to  or  coming  to  a 
married  woman  which  would  be  bound  by  the  terms  of  a  settle- 
ment, she  is  not  by  the  Act  enabled  to  dispose  of  such  property 
without  regard  to  the  settlement  (r) . 
Investments.  All  deposits  in  savings  banks  or  other  banks,  annuities,  public 
stocks  or  funds,  stocks,  shares,  or  debentures  of  or  in  any  cor- 
poration, company,  or  society  standing  in  the  name  of  a  married 
woman  at  the  commencement  of  the  Act  (s),  or  afterwards  placed 
in  her  sole  name  (t),  are  deemed  to  be  her  separate  property  until 
the  contrary  is  shown.  As  to  such  property  afterwards  placed 
in  her  name,  her  separate  estate  is  alone  liable  in  respect  of  any 
liability  incident  to  such  property  (i). 


(w)  Jie  Citno,  sup.;  Re  Price,  28 
Ch.  D.  709. 

(«)  56  *c  57  Vich  c.  6.3,  s.  3.  Jute, 
p.  400. 

(o)  Reid  V.  Rcid,  31  Cli.  D.  402; 
Re  Parsons,  45  Ch.  D.  51;  Re  Bacon, 
[1907]   1  Ch.   475. 

(p)  45  &  46  Vict.  c.  75,  s.  19,  as 
amended  by  s.  2  of  the  Act  of  1907. 
See   Re   Wheeler,   [1899]    2   Ch.    717; 


Birmbifjham  Soc.  v.  Lane,  [1903]  1 
K.   B.    35. 

(q)  45  &i  46  Vict.  c.  75,  s.  19.  See 
Re  Wheeler,  [1899]  2  Ch.  717. 

(r)  Re  Whitaker,  34  Ch.  D.  227; 
Hancock  v.  Hancock,  38  Ch.  D.  78; 
Stevens  v.  Trevor-Garrick,  [1893 1  2 
Ch.  307;  Biickland  v.  Bucklund, 
[1900]    2   Ch.    534. 

(s)  45  &  46  Vict.  c.  75,  s.  6. 

it)  S.  7. 
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Where  any  of  the  above  property  is  iuxosted  in  the  name  of  a  Chap.  XXI. 
raarried  woman  jointly  with  a  person  other  than  her  iiusband,  the 
provisions  of  ss.  6  and  7  apply  thereto  so  far  as  relates  to  "the 
estate,  right,  title,  or  interest"  of  the  married  woman  (m). 

A  married  woman  can  deal  with  any  such  property  standing  in 
her  sole  name  or  in  her  name  jointly  with  a  person  other  than  her 
husband  without  the  concurrence  of  her  husband  (x) . 

If  a  married  woman  makes  any  such  investment  out  of 
moneys  of  her  husband  without  his  consent,  he  can  recover  such 
investment  (?/) . 

A  married  woman  may  effect  a  policy  of  insurance  upon  her  own 
■or  her  husband's  life  for  her  separate  use  {z) . 

Every  woman,  whether  married  before  or  after  the  Act,  is  to  Remedies 
have  in  her  own  name  against  all  persons,  including  her  husband,  ^o™'^"f^oj, 
the  same  civil  remedies,  and  also  (subject,  as  regards  her  husband,  protection 
to  certain  restrictions  where  they  are    living    together,  and    in  property. 
respect  of  ants  done  by  him  w^hile  they  were  living  together)  tbe 
same  remedies  and  redress  by  way  of  criminal  proceedings,  for 
the  protection,   security,   and  recovery  (a)    of   her   own  separate 
property,  as  if  such  property  belonged  to  her  as  a  feme  sole  (6) . 

The  Act  of  1882  does  not  affect  the  devolution  of  a  wife's 
•separate  estate  on  her  death  so  far  as  she  has  not  exercised  her 
power  of  disposing  of  it  by  will,  and  as  to  such  undisposed-of 
property  the  rights  of  her  husband  remain  (c). 

It  was  a  consequence  of  the  doctrine  that  husband  and  wife  are  Gift  to  Ims- 

/j.  ,  \  •      1  /  7^    j_i     j_     -J?  1  biind  and  wife 

(for  most  purposes;  one  person  m  law  [a)  that,  if  property  were  .j^,ji  ^^^^j.^ 
•conveyed  or  bequeathed  to  a  husband  and  his  wife  and  third  pe^'^on. 
persons,  the  husband  and  wife  took  only  one  share  between  them; 
for  instance,  where  a  legacy  was  given  to  A.,  his  wife  and  children, 
and  there  were  two  children,  each  child  took  one-third,  and  A  . 
and  his  wife  one-third  between  themfe).  But  any  indication. 
however  slight,  of  an  intention  that  the  husband  and  wife  should 
take  separately  has  been  held  to  defeat  the  application  of    th(^ 


(u)  S.  8.  (b)  S.   12. 

(x)  S.  9.  '                                        (c)  See  Jie  Lambert,  39  Cli.  D.  626, 

(y)  S.  10.  ante,  p.  426;  and  as  to  the  operation 

(z)  S.   11.  See  GrlffitJin  v.   Flem-       of  the  will  of  a  married  woman,  ante, 

Inci,   [1909]    1    K.   B.    80.5.      Sec   also       j)]).  ."OO,  420. 

ante,  p.    150.  id)   Ante,  p.  419. 

(a)  Lamer  v.  Lamer,  [1905]  2   K.  (e)    Gordon  v.    Whieldon,   11   Beav. 

B.  539.  170. 
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Chap.  XXI.  doctrine  (/).     The  iuberest  taken  by  a  husband  and  wife  is  called 
a  "tenancy  b}'  entireties"  (g). 

The  Act  of  1882  does  not  alter  any  rights  except  tliose  of  the 
husband  and  wife  inter  sc,  and  therefore  docs  not  alter  the  above 
rule  so  fur  as  regards  the  rights  of  the  third  persons;  tlie  husband 
and  wif (!  still  take  one  share  between  them,  but  the  wife  takes  one- 
half  of  that  share  as  her  separate  property  according  to  the 
AQt(h). 


Necessaries. 

Contract  of 
service. 


Bill  of 
exchaui 


Infants. 

Coke  says  (^;  that  an  infant  cannot  bind  himself  by  any  deed,  or 
alien  any  land,  goods,  or  oliattels.  The  true  doctrine  seems  to  be 
that  any  instrument  executed  or  net  done  by  an  infant  wln'eh  is 
necessarily  prcjudicmrto  lu'iii  is  \ui(\  as  a^^ainsl  liim;  Imt  thai,  if 
it  ni;iy  be  for  his  benelit,  it  is  voidahli'  cuIn',  and  stands  good 
unless  he  elects  within  a  reasonable  time  after  coming  of  age  to 
avoid  it  (Jc):  and  this  is  so,  although  the  infant  who  has  come  of 
age  is  a  married  woman  (l). 

There  are  some  exceptions  to  the  above  rule,  for  an  infant  is 
bound  to  pay  for  necessaries  supplied  to  him  (m),  and  is  bound  by 
the  terms  of  a  contract  of  apprenticeship  or  service  entered  into 
by  him  (w),  unless  it  is  an  unfair  contract  which  is  not  to  his 
advantage  (n) . 

An  infant  cannot  make  himself  liable  on  a  bill  of  exchange  or 
promissory  note  (o),  even  if  it  is  given  to  pay  for  necessaries- 
supplied  (o). 


(/)  Dias  V.  De  Livera,  5  App.  Cas. 
136.     See  Re  Dixon,  42  CIi.  D.  306. 

{g)  See  M.  L.  E.  P.  233;  AtcJieson 
V.  Atcheson,  11  Beav.  485,  490 ;  Ward 
V.   Ward,  14  Ch.  D.  506. 

(A)  Re  March,  27  Ch.  D.  166;  Re 
Jupp,  39  Ch.  D.  148. 

(0  Co.  Litt.  171  b. 

(Jc)  1  Koll.  Abr.  728;  Co.  Litt. 
2b;  Shep.  Touch.  232;  Zouch  v.  Par- 
sons, 3  Burr.  1807 ;  Overton  v. 
Banister,  3  Hare,  503;  Burnaby  v. 
Equitable  Reversionary  Soc,  28  Ch. 
D.  416;  Edwards  v.  Carter,  [1893]  A. 
C.  360;  Stephens  v.  Budbridge  Co., 
[1904]  2  K.  B.  225;  M.  L.  R.  P.  62. 

(0   Re  Ilodson,  [1894]   2  Ch.   421. 


(w)  See  Walter  v.  Everard,  [1891] 
2  Q.  B.  369;  Johnstone  v.  Marks,  19 
Q.  B.  D.  509;  Re  Clabbon,  [1904]  2 
Ch.  465.  Sale  of  Goods  Act,  1893, 
s.  2. 

(ji)  De  Francisco  v.  Barnum,  45  Ch. 
D.  430;  Corn  v.  Matthews,  [1893]  1 
Q.  B.  310;  Evans  v.  Ware,  [1892]  3 
Ch.  502;  Clements  v.  L.  ^  N.  W.  R. 
Co.,  [1894]  2  Q.  B.  482;  Green  v. 
Thompson,  [1899]  2  Q.  B.  1;  Leng  v. 
Andrews,  [1909]  1  Ch.  763;  Brom- 
ley V.  Smith,  [1909]  2  K.  B.  235; 
Gadd  V.  Thompson,  [1911]  1  K.  B. 
304. 

(o)  Re  SoltyhojJ,  [1891]  1  Q.  B. 
413. 


PERSONS  UNDER  DISABILITY.  433 

If,  at  the  time  of  repudiation,  the  infant  has  derived  no  benefit  Chap.  XXI. 

from  the  contract,  ho  can  recover  back  .anythino-  he  has  paid  or  r^  TT' 

i-,i.  -f.!,  ,.•,  Money  paid 

given  under  it,  but  not  if  he  has  derived  any  benefit  (p) .  by  infant. 

The  Infants'  Relief  Act,  1874,  provides  that  all  contracts,,  Infants' 
whether  by  specialty  or  simple  contract,  entered  into  by  infants  5et'^j8T4 
for  the  repayment  of  money  lent  or  to  be  lent,  or  for  goods 
supplied  or  to  be  supplied,  other  than  contracts  for  necessaries,  and 
all  accounts  stated  with  infants,  shall  be  absolutely  void;  but  this 
provision  does  not  invalidate  any  contract  into  which  an  infant 
may,  by  any  statute  or  by  the  rules  of  common  law  or  equity, 
enter,  except  such  as  are  by  law  avoidable  (g) . 

The  Act  further  provides  that  no  action  shall  be  brought  to 
charge  any  person  upon  a  promise  made  after  full  age  to  pay  a 
debt  contracted  during  infancy,  or  on  any  ratification  made  after 
full  ago  of  a  promise  or  contract  made  during  infancy,  whether 
there  is  or  is  not  any  consideration  for  such  promise  or  ratifica- 
tion (r) . 

By  the  Infante'  Settlemente  Act,  1855  (g),  a  male  infant  not  Infants' 
under  twenty  years  of  age,  and  a  female  infant  not  under  seven-  ^^jj^^lements 
teen  years  of  age,  may  with  the  approbation  of  the  Court  make  a 
binding  settlement  on  marriage  of  his  or  her  real  or  personal 
estate,  whether  in  possession,  reversion,  remainder,  or  expec- 
tancy (t) .  It  has  been  held  {u)  tliat  the  Act  removes  the  disability 
of  infancy  only,  leaving  unaffocbed  the  disability  of  coverture;  and 
therefore  a  settlement  by  an  infant  married  woman  made  after  the 
marriage  with  the  approval  of  the  Court  was  ineffectual  as  to  a 
reversionary  chose  in  action  (not  within  Malins'  Act)  (x). 

The  Act  gives  no  jurisdiction  to  the  Court  to  compel  an  infant 
to  make  a  settlement  (/y) . 


(p)    Hamilton   v.    J'auf/hanSherrin  Property    "in    expectancy"   inclnclos 

Co.,   [1894]    3  Ch.   589;    Valcntinl   v.  after-acquired     property;      Moore    v. 

Canali,  24  Q.  B.  D.  166.  Johnson,   [1891]    3  Ch.   48. 

iq)  37  &  38  Vict.  c.  62,  s.   1.    Seo  (?/)  Seaton  v.  Scaton,  13  Apj).  Cas. 

Valentini  V.  Canali,  sup. ;  Notthir/ham  61.     The    question  whether    tlie    Act 

Sac.  V.  Thurstan,  [1903]  A.  (".  6.  applies   to   a  post-nuptial    ecttk'nient 

(r)  lb.  8.  2.     See  Litchnm  v.  IVor-  was  not  decided;   lb.  p.  68.     Sec  7iV' 

rail,  5  C.  P.  D.  410;   Smith  v.  Kl)ig,  Sampson,  25  Ch.  D.  482. 

[1892]  2  Q.  B.  543.  (x)  Ante,  p.  423. 

(«)   18  &;  19  Vict.  c.  43.  (y)  Re  Leiyh,  40  Ch.  J).  290. 

(0  Sec  the  form  in  2  K.  &  E.  025. 


c.p.p.  28 
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Persons  of  unsound  mind. 


Voluntary  Acts  of  a  lunatic  or  person  of  unsound  mind  which  are  merely 

^f,  "  '^  '''  voluntary,  i.e.,  where  there  lias  been  a  dealing  by  the  lunatic  with 
his  own  property  without  any  consideration  passing  from  others, 
are  void  (z).  But  transactions  for  value  are  not.j'.oid,  but  voidable 
onl}-;  and  they  arc  not  even  voidable  where  the  lunatic's  state  of 
mind  was  unknown  Id  tlir  dilnr  juntv  ;iiul  no  iidvantage  was  taken 
of  the  lunatic  (rt).  "The  result  of  the  authorities,"  said  Lord 
Cranworth  (6),  "seems  to  bo  that  dealings  of  sale  and  purchase  by 
a  person  apparently  sane,  though  subsequently  found  to  be  insane, 
will  not  be  set  aside  against  those  who  have  dealt  with  him  on  the 
faith  of  his  being  a  person  of  competent  understanding." 

"  When  a  person  enters  into  a  contract,  and  afterwaixls  alleges  that 
he  Avas  so  insane  at  the  time  that  he  did  not  know  what  he  was  doing, 
and  proves  the  allegation,  the  contract  is  binding  on  him  in  every 
respect,  whether  it  is  executory  or  executed,  as  if  he  had  been  sane 
when  he  made  it,  unless  he  can  prove  further  that  the  person  witli 
whom  he  contracted  knew  him  to  be  so  insane  as  not  to  be  capable  of 
understanding  what  he  was  about"  (c). 

By  the  Lunacy  Acts,  1890,  1891  and  1908  (d),  replacing  former 
enactments,  provision  is  made  for  the  management  of  the  pro- 
perty of  persons  of  unsound  mind  by  means  of  "committees," 
and  under  the  superintendence  of  the  judge  in  lunacy  (e). 

Aliens  (f) . 

A  friendly  alien  is  under  no  incapacity  by  common  law  as  to 
contracting  or  as  to  chattels  personal  (g);  but  by  statute  {h)  he  is 
disqualified  from  being  the  owner  of  a  British  ship. 

(z)  Elliot  V.  Ince,  7  De  G.  M.  &  G.  (e)  S.  108  of  the  Act  of  1890;   ]\r. 

475,  487.  L.  R.  P.  63. 

(a)  Molton  v.  Camroux,  2  Ex.  487:  (/)   See    Foote    on    Private    Intor- 

4  Ex.  17;  Matthews  v.  Baxter,  L.  R.  national  Jurisprudence,  p.  11  et  seq. 

8  Ex.    132.  io')    Co.    Litt.    129  b;      Watford   v. 

(6)  Elliot  V.  Ince,  sup.,  at  p.  488.  Masham,  Moo.  431.     As  to  the  power 

(c)  Imperial  Loan  Co.  v.  Stone,  of  a  friendly  alien  to  acquire  chattels 
[1892]     1     Q.   B.   599,   601,  per   Ld.  ,  real,  see  M.  L.  R.  P.  53. 

Esher,  M.R.  (/;)    Merchant    Shipping   Act,    1894 

(d)  53  Vict.  c.  5;  54  &  55  Vict.  (57  &  58  Vict.  c.  60),  s.  1 ;  Naturaliza- 
c.  65;  8  Edw.  7,  c.  47.  See  Pope's  '  tion  Act,  1870  (33  Vict.  c.  14),  s.  14. 
Law  and  Practice  in  Lunacy.  Ante,  p.  114. 
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By  the  Naturalization  Act,  1870  (i),  "real  and  personal  pro-  Chap.  XXI. 
perty  of  every  description  may  be  taken,  acquired,  held,  and  dis- 
posed of  by  an  alien  in  the  same  manner  in  all  respects  as  by  a 
natural-born  British  subject." 

An  alien  enemy  (fc)  has  no  remedy  on  his  contracts  during  the 
continuance  of  the  war;  but  when  peace  is  restored  he  can  sue  in 
our  courts  (/).  If,  however,  he  has  licence  from  the  Crown  to 
trade,  he  can  sue  during  the  continuance  of  the  war  (m) .  A 
British  subject,  or  the  subject  of  a  neutral  state,  trading  in  (w), 
or  permanently  (o)  residing  in  an  enemy's  country,  is  under  the 
disability  of  an  alien  enemy,  and  the  Crown  cannot  enable  him  to 
sue  (p). 

"Natural-born  British  subjects"  include:  — 

(1)  At  common  Law.    A  child  born  within  the  legiance  of  the 

King  (g),  or,  in  other  words,  within  the  British 
dominions,  not  being  a  child  whose  father  is  an  alien 
enemy  and  who  is  born  in  a  place  in  hostile  occupa- 
tion; or  a  child  born  to  an  English  ambassador  in 
the  country  to  which  he  is  accredited  (r) ;  but  not  a 
child  born  in  foreign  parts  to  an  officer  in  the  military 
service  of  the  Crown  there  (s) . 

(2)  B}'  statute.     A  child  born  out  of  the  British  dominions 

whose  father  or  father's  father  was  born  within  tlie 
British  dominions  (t),  unless  the  father  was  at  the 
time  of  the  birth  in  the  actual  service  of  a  foreign 
enemy  (u) . 

A  married  woman  is  a  subiect  of  the  state  of  which  Ivor  luisband  Naturaliza- 
tion Act.  1 870. 


(i)  33  Vict.  c.  14,  s.  2.  (p)  M'Connell  v.  Hector,  3  Bos.  k 

(/c)    The    Court    will    take    judicial  P.  113;  6  R.  R.  724. 

notice    of    the    existence    of    a    war;  (q)    1    Co.    Litt.    129a.      Sec    ante, 

Alcinoiis  V.  ^igreu,  4  E.  &  B.  217.  p.   417. 

(I)      Alcinous     V.      'Sif/reu,     sup.;  (?•)    Aeneas     Macdonnld's     Case,   18 

Flindt  V.  Waters,  1.5  East,  260;  13  R.  State   Trials,   857;     Calvin's     Case,   7 

R.  457;   Brandon  v.  Xesfjitt,  6  T.  R.  Rep.  18  a;  Bacon  v.  Bacon,  Ci'O.  Car. 

23;  3  R.  R.  109.  601. 

{m)  Wells  X.Williams,  XlA.'Ra.ym.  («)    Be    (Ircr   v.    Htnnr,   22    Cli.    I). 

282 ;  Usparicha  v.  Noble,  13  East,  332  ;  243. 

12  R.  R.  360.  '      (0  Be  Gen-  v.  Stone,  sap. ;  Be  If'il- 

(w)  Albretcht  v.  Sussmann,  2  V.  &  loufjhby,  30  Ch.  I).  324. 

B.  322;  13  R.  R.  110.  •       00    7  Anne,  c.   5,  s.   3;    4  Coo.   2, 

(o)   Roberts  v.   llurdy,  3  M.   &   S.  c  21;  13  Geo.  3,  c.  21. 
533:  16  R.  R.  347. 

28  (2) 
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Chap.  XXI.  is  I'or  the  time  being  a  subject "  (.'r);  but  a  widow,  iC  slio  is  a 
natural-born  British  subjeet  and  lias  become  an  alien,  may  obtain 
a  certificate  of  re-admission  to  British  nationality  (?/).  Where  the 
father,  or  the  mother  (being  a  widow),  being  a  British  subject 
becomes  an  alien,  the  children  who  during  infancy  have  become 
resident  in  the  country  where  the  parent  is  naturalized  and  have 
become  naturalized  there  are  not  British  subjects  (2;).  If,  how- 
ever, the  father  or  mother  (being  a  widow)  under  such  circum- 
stances obtains  a  certificate  of  re-admission  to  British  nationality, 
the  children  who  during  infancy  have  become  resident  with  such 
father  or  mother  in  the  British  dominions  become  British  sub- 
jects (a) .  Where  the  father  or  mother  (being  a  widow)  have 
been  naturalized  in  the  United  Kingdom,  the  children  who  during 
infancy  have  become  resident  with  such  father  or  mother  in  the 
United  Kingdom,  or  wdth  such  father  in  the  service  of  the  Crown 
out  of  the  United  Kingdom,  become  naturalized  British  sub- 
jects (6). 
Denization.  Letters  of  denization  granted  by  the  Crown  to  an  alien  make 

Naturaliza-      j^^^^  ^  British  subiect  as  from  their  date.    Naturalization,  whereby 

tiou.  .....  .  ' 

an  alien  becomes  a  British  subject,  is  obtained  either  by  a  special 
Act  of  Parliament  or  by  a  certificate  under  the  Naturalization  Act, 
1870(c). 

(x)   Naturalization    Act,  1870    (33           (6)  S.  10  (5),  as  amended  by  s.  1 

Vict.  c.  14),  s.  10  (1).  of  the  Naturalization  Act,  1895  (58  & 

(y)  lb.  s.  10  (2),  59  Vict.  c.  43). 

(2)    Naturalization    Act,  1870    (33            (c)   33  Vict.  c.   14,  as  amended  by 

Vict.  c.  14),  s.  10  (3).  33  &  34  Vict.  c.  102;   35  &  36  Vict. 

(«)  S.  10  (4).  c.  39;  and  58  &  59  Vict.  c.  43. 


437 


ACTS  IN  APPENDIX. 


THE  WILLS  ACT,  1837. 

[7  Will.  4  &  1  Vict.  c.  2G.] 
THE  WILLS  ACT,  1852. 

[15  &  16  Vict.  c.  24.] 
THE  STATUTES  OF  DISTRIBUTION  (in  part), 

[22  &  23  Car.  2,  c.  10.] 

[1  Jac.  2,  c.  17.] 


FOEMS  IN  APPENDIX. 


BILL  OF  LADING. 

CHARTERPARTY. 

POLICY  OF  MARINE  ASSURANCE. 

LETTERS  PATENT. 

BILL  OF  SALE. 
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THE   WILLS   ACT,    1837  (a) .  7  Will.  4  & 

lVict.c.26. 

[7  Will.  4  &  1  Vict.  Cap.  26.]  ■ 

The  words  aud  expressions  hereinafter  mentioned,  which  in  their  Interpreta- 
ordinaiy  signification  have  a  more  confined  or  a  different  meaning,  *^°°- 
shall  in  this  Act,  except  W'here  the  nature  of  the  provision  or  the 
context  of  the  Act  shall  exclude  such  construction,  be  interpreted  as 
follows  (that  is  to  say):  the  word  "  will "  shall  extend  to  a  testament,   "  Will." 
and  to  a  codicil,  and  to  an  appointment  by  will  or  by  writing  in  the 
nature  of  a  will  in  exercise  of  a  power,  and  also  to  a  disposition  by 
will  and  testament  or  devise  of  the  custody  and  tuition  of  any  child, 
by  virtue  of  an  Act  passed  in  the  twelfth  year  of  the  reign  of  King   12  Car.  2, 
Charles  the  Second,  intituled  an  Act  for  taking  away  the  Court  of  '"•  ''^**- 
Avards  and  liveries,  and  tenures  in  capite  and  by  knight's  service,  and 
purvej-ance,  and  for  settling  a  revenue  upon  his  Majesty  in  lieu 
thereof,  or  by  virtue  of  an  Act  passed  in  the  Parliament  of  Ireland  in 
the  fourteenth  and  fifteenth  years  of  the  reign  of  King  Charles  the   n&  loCar.  2 
Second,  intituled  an  Act  for  taking  away  the  Court  of  wards  and   ^  ''' 
liveries,  and  tenures  in  capite  and  by  knight's  service,  and  to  any 
other  testamentary  disposition;   and  the  w^ords  "real  estate"  shall  "Real 
extend  to  manors,  advowsons,  messuag-es,  lands,  tithes,  rents  and  ^^^^' 
hereditaments,  whether  freehold,  customary  freehold,  tenant  right, 
customary  or  copyhold,  or  of  any  other  tenure,  and  "whether  corporeal, 
incorporeal,  or  personal,  and  to  any  undivided  share  thereof,  and  to 
any  estate,  right,  or  interest  (other  than  a  chattel  interest)  therein; 
aud  the  words  "personal  estate"  shall  extend  to  leasehold  estates   "  rersunal 
and  other  chattels  real,  aud  also  to  moneys,  shares  of  government  and  estate." 
other   funds,  securities  for  money   (not  being  real  estates),  debts, 
choses  in  action,  rights,  credits,  goods  and  all  other  property  what- 
soever which  by  law  devolves  upon  the  executor  or  administmtor, 
and  to  any  share  or  interest  therein;  and  every  word  importing  the  Number, 
singular  number  only  shall  extend  and  be  applied  to  several  persons 


(rt)  This  i.s  the  title  given  to  the  Act  by  the  Short  Title.s  Act,  189G  (.J9  &  60  Vict. 
14). 
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7  Win.  4  &  ^1'  tliing-s  as  well  as  one  person  or  tiling;  and  every  word  iniporLing 
1  Vict.  c.  26.  tlie  masculine  gender  only  shall  extend  and  be  applied  to  a  female  as 
well  as  a  male. 


Gender. 


All  property 
may  be  dis- 
posed of  by 
will. 


II.  [This  section  repealed  the  previous  statutes,  which  were:  — 

32  Hen.  8,  c.  1; 

34  &  35  Hen.  8,  c.  5; 

10  Car.  1,  sess.  2,  c.  2  (I.); 

29  Car.  2,  c.  3,  se.  5,  G,  12,  19-22; 

7  Will.  3,c.  12(1.); 

4  &  5  Anne,  c.  16,  s.  14; 

G  Anne,  c.  10  (I.); 

14G«o.  3,  c.  20,6.  9; 

25  Geo.  2,  c.  6  (except  as  to  colonies); 

25  Geo.  2,0.  11  (I.); 

55  Geo.  3,  c.  192. 

It  was  repealed  by  the  Statute  Law^  Revision  Act,  1874.] 

III.  It  shall  be  lawful  for  every  person  to  devise,  bequeath,  or 
dispose  of,  by  his  wall  executed  in  manner  hereinafter  required,  all 
real  estate  and  all  personal  estate  which  he  shall  be  entitled  to,  either 
at  law  or  in  equity,  at  the  time  of  his  death,  and  which,  if  noit  so 
deviseid,  bequeathed,  or  disposed  of  would  devolve  upon  the  heir  at 
law,  or  customary  heir  of  him,  or,  if  he  became  entitled  by  descent, 
of  his  ancestor,  or  upon  his  executor  or  administrator;  and  that  the 
power  hereby  given  shall  extend  to  all  real  estate  of  the  nature  of 
customary  freehold  or  tenant  right,  or  customary  or  copyhold,  not- 
withstanding- that  the  testator  may  not  have  surrendered  the  same 
to  the  use  of  his  will,  or  notwithstanding  that,  being  entitled  as  heir, 
devisee,  or  otherwise  to  be  admitted  thereto,  he  shall  not  have  been 
admitted  thereto,  or  notwithstanding-  that  the  same,  in  consequence  of 
the  want  of  a  custom  to  devise  or  surrender  to  the  use  of  a  will  or 
otherwise,  could  not  at  law  have  been  disposed  of  by  will  if  this  Act 
had  not  been  made,  or  notwithstanding-  that  the  same,  in  consequence 
of  there  being-  a  custom  that  a  Avill  or  a  surrender  to  the  use  of  a 
will  should  continue  in  force  for  a  limited  time  only,  or  any  other 
special  custom,  could  not  have  been  disposed  of  by  will  according  to 
the  power  contained  in  this  Act,  if  this  Act  had  not  been  made:  and 
also  to  estates  2)u>'  autre  vie,  Avhether  there  shall  or  shall  not  be 
any  special  occupant  thereof,  and  whether  the  same  shall  be  freehold, 
customary  freehold,  tenant  right,  customary  or  copyhold,  or  of  any 
other  tenure,  and  whether  the  same  shall  be  a  corporeal  or  an  incor- 
poreal heredit-ament;  and  also  to  all  conting-ent,  executory,  or  other 
future  interests  in  any  real  or  personal  estate,  whether  the  testator 
may  or  may  not  be  ascertained  as  the  person  or  one  of  the  persons  in 
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whom  the  same  respective!}'  may  become  vested,  and  whether  he  may  7  Will.  4  & 
be  entitled  thereto  under  the  instrument  by  which  the  same  respec-  1  Vict.  c.  26. 
tively  were  created,  or  under  any  disposition  thereof  by  deed  or  will; 
and  also  to  all  rights  of  entry  for  conditions  broken,  and  other  rights 
of  entry;  and  also  to  such  of  the  same  estates,  interests,  and  rights 
respectively,  and  other  real  and  personal  estate,  as  the  testator  may  be 
entitled  to  at  the  time  of  his  death,  notwithstanding-  that  he  may 
become  entitled  to  the  same  subsequently  to  the  execution  of  his  will. 

IV.  Where  an}'  real  estate  of  the  nature  of  customary  freehold  or  As  to  the 
tenant  right,  or  customary  or  copyhold,  might,  by  the  custom  of  the  payable  by 
manor  of  which  the  same  is  holden,  have  been  surrendered  to  the  devisees  of 
use  of  a  will,  and  the  testator  shall  not  have  surrendered  the  same  to  and  copyhold 
the  u.se  of  his  Avill,  no  person  entitled  or  claiming  to  be  entitled  estates, 
thereto  by  virtue  of  such  will  shall  be  entitled  to  be  admitted,  except 

upon  payment  of  all  such  stamp  duties,  fees,  and  sums  of  money  as 
would  have  been  lawfully  due  and  payable  in  respect  of  the  sur- 
rendering- of  such  real  estate  to  the  use  of  the  will,  or  in  respect  of 
presenting-,  registering-,  or  enrolling  such  surrender,  if  the  same  real 
estate  had  been  surrendered  to  the  use  of  the  will  of  such  testator: 
Provided  also,  that  Avhere  the  testator  was  entitled  to  have  been 
admitted  to  such  real  estate,  and  might,  if  he  had  been  admitted 
thereto,  have  surrendered  the  same  to  the  use  of  his  will,  and  shall  not 
have  been  admitted  thereto,  no  person  entitled  or  claiming  to  be 
entitled  to  such  real  estate  in  consequence  of  such  will  shall  be 
entitled  to  be  admitted  to  the  same  real  estate  by  virtue  thereof, 
except  on  payment  of  all  such  stamp  duties,  fees,  fine,  and  sums  of 
money  as  would  have  been  lawfully  due  and  payable  in  respect  of  the 
admittance  of  such  testator  to  such  real  estate,  and  also  of  all  such 
stamp  duties,  fees,  and  sums  of  money  as  would  have  been  lawfully 
due  and  payable  in  respect  of  surrendering  sucli  real  estate  to  the  use 
of  the  will,  or  of  presenting,  registering,  or  enrolling  such  surrender, 
had  the  testator  been  duly  admitted  to  such  real  estate,  and  after- 
wards surrendered  the  same  to  the  use  of  his  will;  all  which  stamp 
duties,  fees,  fine,  or  sums  of  money  due  as  aforesaid  shall  be  paid 
in  addition  to  the  stamp  duties,  fees,  fine,  or  suuxs  of  money  due  or 
payable  on  the  admittance  of  sucli  person  so  entitled  or  claiming  to  be 
entitled  to  the  same  real  estate  as  aforesaid. 

V.  When  an}-  real  estate  of  the  nature  of  customary  freehold  or  Wills  of 
tenant  right,  or  customary  or  copyhold,  shall  bo  dis])osed  of  by  will,  frlTi.boj.'i's'^iiii 
tlie  lord  of  tlie  manor  or  reputed  manor  of  wliich  sucli  real  estate  is  copyhuld.s  to 
holden,  or  his  steward,  or  the  deputy  of  such  steward,  shall  cause  the  tj^^fcoui-t  *^'" 
will  by  whicli  such  disposition  sluill  be  made  or  so  nuicli  thereof  as  HoIIh  ;  and 
shall  contain  the  disposition  of  such  real  estate,  to  be  entered  on  tlie    .j"t;t]!d  t'tho 
Court  Rolls  of  such  manor  or  reputed  maii(ji';   uud   when  any  trusts  same  fiue,  &v. 
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1  Vict.  c.  26. 

when  such 
estates  are 
uow  devisable 
as  ho  would 
liave  been 
from  the  heir. 


Estates  pi<r 
autre  fir. 


No  will  of  a 
minor  valid  ; 

nor  of  a,  feme 
covert. 


Every  will  to 
be  in  writinuf, 
and  signed  in 
the  presence 
of  two 
witnesses. 


Appointments 
by  will  to  be 
executed  like 
other  "^vills. 
&c. 


are  declared  by  the  will  of  such  real  estate,  it  shall  uot  be  necessary 
to  enter  the  declaration  of  such  trusts,  but  it  shall  be  sufHcient  to  state 
in  the  entr}'  on  the  Court  Rolls  that  such  real  estate  is  subject  to  the 
trusts  declared  by  such  will ;  and  when  any  such  real  estate  could  not 
have  been  disposed  of  by  will  if  this  Act  had  not  been  made,  the  same 
fine,  lieriot,  dues,  duties,  and  services  shall  be  paid  and  rendered  by 
the  devisee  as  would  have  been  due  from  the  customary  heir  in  case 
of  the  descent  of  the  same  real  estate,  and  the  lord  shall  as  against  the 
devisee  of  such  estate  have  the  same  remedy  for  recovering  and 
enforcing  such  fine,  heriot,  dues,  duties,  and  services  as  he  is  now- 
entitled  to  for  recovering  and  enforcing  the  same  from  or  against  the 
customar}-  heir  in  case  of  a  descent. 

VI.  If  no  disposition  by  will  shall  be  made  of  any  estate  2>ur  autre 
vie  of  a  freehold  nature,  the  same  shall  be  chargeable  in  the  hands 
of  the  heir,  if  it  shall  come  to  him  by  i-eason  of  special  occupancy, 
as  assets  by  descent,  as  in  the  case  of  freehold  land  in  fee  simple; 
and  in  case  there  shall  be  no  special  occupant  of  any  estate  2)^ 
autre  vie,  whether  freehold  or  customary  freehold,  tenant  right, 
customary  or  copyhold,  or  of  any  other  tenure,  and  w'hether  a  cor- 
poreal or  incorporeal  hereditament,  it  shall  go  to  the  executor  or 
administrator  of  the  party  that  had  the  estate  thereof  by  virtue  of 
the  grant;  and  if  the  same  shall  come  to  the  executor  or  administrator 
either  by  reason  of  a  special  occupancy  or  by  virtue  of  this  Act,  it 
shall  be  assets  in  his  hands,  and  shall  go  and  be  applied  and  dis- 
tributed in  the  same  manner  as  the  personal  estate  of  the  testator  or 
intestate. 

VII.  No  will  made  by  any  person  under  the  age  of  twenty-one 
years  shall  be  valid. 

VIII.  No  will  made  b}^  any  married  woman  shall  be  valid,  except 
such  a  will  as  might  have  been  made  by  a  married  woman  before 
the  passing  of  this  Act. 

IX.  No  will  shall  be  valid  unless  it  shall  be  in  writing  and  exe- 
cuted in  manner  hereinafter  mentioned;  (that  is  to  sayj,  it  shall  be 
signed  at  the  foot  or  end  thereof  by  the  testator,  or  by  some  other 
person  in  his  presence  and  b}-  his  direction;  and  such  signature 
shall  be  made  or  acknowledged  by  the  testator  in  the  presence  of 
tAvo  or  more  witnesses  present  at  the  same  time,  and  such  witnesses 
shall  attest  and  shall  subscribe  the  will  in  the  presence  of  the 
testator,  but  no  form  of  attestation  shall  be  necessary  (&). 

X.  No  appointment  made  by  will,  in  exercise  of  any  power,  shall 
be  valid,  unless  the  same  be  executed  in  manner  hereinbefore  re- 
quired;  and  every  will  executed  in  manner  hereinbefore  required 


(6)  Amended  by  the  Wills  Act,  1852  (15  .t  16  Vict.  c.  24).     Post,  p.  447. 
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shall,  60  far  as  respects  the  execution  and  attestation  thereof,  be  a  7  Will.  4  & 
valid  execution  of  a  power  of  appointment  by  will,  notwithstanding  1  Vict.  c.  26. 
it  shall  have  been  expressly  required  that  a  will  made  in  exercise 
of  such  power  should  be  executed  with  some  additional  or  other 
form  of  execution  or  solemnity. 

XI.  Any  soldier  being  in  actual  military  service,  or  any  mariner  Soldiers'  and 
or  seaman  being  at  sea,  may  dispose  of  his  personal  estate  as  he  ^j^^  g^'_ 
might  have  done  before  the  making  of  this  Act.  cepted. 

XII.  [Repealed  by  28  &  29  Vict.  c.  112,  s.  1.] 

XIII.  Every  will  executed  in  manner  hereinbefore  required,  shall  I'ubhcation 
.,.  iT-1  o,  ^ot  to  be 

be  valid  without  any  other  publication  thereof.  requisite. 

XIV.  If  an}'  person  who  shall  attest  the  execution  of  a  will  shall  Will  not  void 
at  the  time  of  the  execution  thereof  or  at  any  time  afterwards  be  petgncy"of 
incompetent  to  be  admitted  a  witness  to  prove  the  execution  thereof,  witness, 
such  will  shall  not  on  that  account  be  invalid. 

XV.  If  any  person  shall  attest  the  execution  of  any  will  to  whom  Gifts  to  an 
or  to  whose  wife  or  husband  any  beneficial  devise,  legacy,  estate,  .^^itness^to 
interest,  gift,  or  appointment  of  or  affecting  any  real  or  personal  estate  be  void, 
(other  than  and  except  charges  and  directions  for  the  payment  of  any 

debt  or  debts),  shall  be  thereby  given  or  made,  such  devise,  legacy, 
estate,  interest,  gift,  or  appointment  shall,  so  far  only  as  concerns  such 
person  attesting  the  execution  of  such  will,  or  the  wife  or  husband 
of  such  person,  or  any  person  claiming  under  such  person  or  wife 
or  husband,  be  utterly  null  and  void;  and  such  person  so  attesting 
shall  be  admitted  as  a  witness  to  prove  the  execution  of  such  will, 
or  to  prove  the  validity  or  invalidity  thereof,  notwithstanding  such 
devise,  legacy,  estate,  interest,  gift,  or  appointment  mentioned  in 
such  will. 

XVI.  In  case  by  any  will  any  real  or  personal  estate  shall  be  Creditor 
charged  with  any  debt  or  debts,  and  any  creditor,  or  the  wife  or  Jg*^^^*^jfj*J 
husband  of  any  creditor,  Avhose  debt  is  so  charged,  shall  attest  the  a  Avitness. 
execution  of  such  will,  such  creditor  notwithstanding  such  charge 

shall  be  admitted  a  witness  to  prove  the  execution  of  such  will, 
or  to  prove  the  validity  or  invalidity  thereof. 

XVII.  No  person  shall,  on  account  of  his  being  an  executor  of  a  Executor  to 
will,  be  incompetent  to  be  admitted  a  witness  to  prove  the  execution  ^®.^^^^™g"^ 
of  such  will,  or  a  witness  to  prove  the  validity  or  invalidity  thereof. 

XVIII.  Every   will   made  by  a  man  or  woman  shall  be  revoked  Will  to  be 

by  his  or  her  marriage  (except  a  will  made  in  exercise  of  a  power  levoked  by 

•'  o       .  1  '■  marriage, 

of  appointment,  when  tlie  real  or  personal  estate  tliereby  appointed 

would  not  in  default  of  such  appointment  pass  to  liis  or  lier  lieir, 

customary   heir,  executor,   or  administrator,  or  the   person   ontitlod 

as  his  or  her  next  of  kin  under  the  Statute  of  Distributions). 

XIX.  No  will  shall  be  revokofl  by  any  presumption  of  an  inten-  ,.J^',JJ^|,,i  ,'y  " 
tion  on  the  ground  of  an  alteration  in  circumstances.  presumption. 
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Ill  what  cases 
wills  may  be 
revoked. 


No  alteratiuu 
in  a  will  shall 
have  any 
eli'ect  unless 
executed  as 
a  will. 


How  revoked 
will  shall  be 
revived. 


When  a  de- 
vise not  to  be 
rendered  in- 
operative, ice. 


A  will  to 
speak  from 
the  death  of 
the  testator. 


What  a  resi- 
duary devise 
shall  include. 


XX.  No  Avill  or  codicil,  or  any  part  thereof,  shall  be  revoked 
otherwise  than  as  aforesaid,  or  by  another  will  or  codicil  executed 
in  manner  hereinbofore  required,  or  by  some  writing-  declaring-  an 
intention  to  revoke  the  same,  and  executed  in  the  manner  in  which 
a  will  is  hereinbefore  required  to  be  executed,  or  by  the  burning, 
tearing-,  or  otherwise  destroying-  the  same  by  the  testator,  or  by 
some  person  in  his  presence  and  by  his  direction,  with  the  intention 
of  revoking  the  same. 

XXI.  No  obliteration,  interlineation,  or  other  alteration  made  in 
any  will  after  the  execution  thereol'  shall  be  valid  or  have  any  eli'ect, 
except  so  far  as  the  words  or  eli'ect  of  the  Avill  before  such  alteration 
shall  not  be  apparent,  unless  such  alteration  shall  be  executed  in 
like  manner  as  hereinbefore  is  re(piiiod  for  the  execution  of  the 
will;  but  the  will,  with  such  alteration  as  part  thereof,  shall  be 
deemed  to  bo  duly  executed  if  the  signature  of  the  testator  and  the 
subscription  of  the  witnesses  be  made  in  the  margin  or  in  some  part 
of  the  will  opposite  or  near  to  such  alteration,  or  at  the  foot  or  end 
of  or  opposite  to  a  memorandum  referring-  to  such  alteration,  and 
written  at  the  end  or  some  other  part  of  the  will. 

XXII.  No  will  or  codicil,  or  any  part  thereof,  which  shall  be  in  any 
manner  revoked,  shall  be  revived  otherwise  than  by  the  re-execution 
thereof,  or  by  a  codicil  executed  in  manner  hereinbefore  recjuired, 
and  showing-  an  intention  to  revive  the  same;  and  when  any  will  or 
codicil  which  shall  be  partly  revoked,  and  afterwards  wholly  revoked, 
shall  be  revived,  such  revival  shall  not  extend  to  so  much  thereof  as 
shall  have  been  revoked  before  the  revocation  of  the  whole  thereof, 
unless  an  intention  to  the  contrary  shall  be  shown. 

XXIII.  No  conveyance  or  other  act  made  or  done  subsequently  to 
the  execution  of  a  will  of  or  relating  to  any  real  or  personal  estate 
therein  comprised,  except  an  act  by  which  such  will  shall  be  revoked 
as  aforesaid,  shall  prevent  the  operation  of  the  will  with  respect  to 
such  estate  or  interest  in  such  real  or  personal  estate  as  the  testator 
shall  have  power  to  dispose  of  by  will  at  the  time  of  his  death. 

XXIV.  Every  will  shall  be  construed,  with  reference  to  the  real 
estate  and  personal  estate  comprised  in  it,  to  speak  and  take  effect 
as  if  it  had  been  executed  immediately  before  the  death  of  tlie 
testator,  unless  a  contrary  intention  shall  appear  by  the  Avill. 

XXV.  Unle.ss  a  contrary  intention  shall  appear  by  the  will,  such 
real  estate  or  interest  therein  as  shall  be  comprised  or  intended  to 
be  comprised  in  any  devise  in  such  will  contained,  which  shall  fail 
or  be  void  by  reason  of  the  death  of  the  devisee  in  the  lifetime  of 
the  testator,  or  by  reason  of  such  devise  being  contrary  to  law,  or 
otherwise  incapable  of  taking  effect,  shall  be  included  in  the  resi- 
duary devise  (if  any)  contained  in  such  will. 
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XXVI.  A  devise  of  the  land  of  a  testator,  or  of  the  land  of  y  "^m  4  a. 
the  testator  in  any  place  or  in  the  occupation  of  any  person  men-  1  Vict.  c.  26. 
tioned  in  his  will,  or  otherwise  described  in  a  general  manner,  and  ZZ 

any  other  general  devise  which  would  describe  a  customary,  copy-  general  devise 
hold,  or  leasehold  estate  if  the  testator  had  no  freehold  estate  which  ^^'"^^^  include, 
could  be  described  by  it,  shall  be  construed  to  include  the  customarj^ 
copyhold,  and  leasehold  estates  of  the  testator,  or  his  customary, 
copyhold,  and  leasehold  estates,  or  any  of  them,  to  which  such 
description  shall  extend,  as  the  ease  may  be,  as  well  as  freehold 
estates,  unless  a  contrary  intention  shall  appear  by  the  will. 

XXVII.  A  general  devise  of  the  real  estate  of  the  testator,  or  of  What  a 

the  real  estate  of  the  testator  in  any  place  or  in  the  occupation  of  any  ^^^^^^l^^  ^^^^ 

''  ^  .  .  .  -^    shall  include, 

person  mentioned  in  his  will,  or  otherwise  described  in  a  general 

manner,  shall  be  construed  to  include  any  real  estate,  or  any  real 
estate  to  which  such  description  shall  extend  (as  the  case  may  be), 
which  he  may^  have  power  to  appoint  in  any  manner  he  may  think 
proper,  and  shall  operate  as  an  execution  of  such  power,  unless  a 
contrary  intention  shall  appear  by  the  will;  and  in  like  manner  a 
bequest  of  the  personal  estate  of  the  testator,  or  any  bequest  of  per- 
sonal property  described  in  a  general  manner,  shall  be  construed  to 
include  any  personal  estate,  or  any  personal  estate  to  which  such 
description  shall  extend  (as  the  case  may  be),  which  he  may  have 
power  to  appoint  in  any  manner  he  may  think  proper,  and  shall 
operate  as  an  execution  of  such  power,  unless  a  contrary  intention 
shall  appear  by  the  will. 

XXVIII.  "Where  any  real  estate  shall  be  devised  to  any  person  How  a  devise 
without  any  words  of  limitation,  such  devise  shall  be  construed  to  without  words 

ii       p  -1  ii  ,1  11  •  I'll        of  liiiiitatiou 

pass  tlie  tee  simple,  or  other  the  Avhole  estate  or  interest  which  the  shall  be  con- 
testator  had  power  to  dispose  of  by  will  in  such  real  estate,  unless  strued. 
a  contrary  intention  shall  appear  by  the  will. 

XXrX.  In  any  devise  or  bequest  of  real  or  personal  estate  the  How  the 

words  "die  without  issue,"  or  'die  without  leaving  issue,"  or  "have  ""^pr^^s  "dio 

•  )  11-1  •  ,      •  1  without 

no  issue,     or  any  other  words  which  may  import  either  a  want  or  issue  "or 

a  failure  of  issue  of  any  person  in  his  lifetime  or  at  the  time  of  his  "^'?  without^ 

death,  or  an  indefinite  failure  of  his  issue,  shall  be  construed  to  mean  sihuU  be  con- 

a  want  of  failure  of  issue  in  the  lifetime,  or  at  the  time  of  the  strued. 

death  of  such  person,  and  not  an  indefinite  failure  of  his  issue,  unless 

a  contrary  intention  shall  appear  by  the  will,  by  reason  of  such  person 

having  a  prior  estate  tail,  or  of  a  preceding  gift  being  (without  any 

implication  arising  from  such  words)  a  limitation  of  an  estate  tail  to 

such  person  or  issue,  or  otherwise:  Provided,  thai  tliis  Act  shall  not 

extend  to  cases  where  such  words  as  aforesaid  import,  if  no  issue 

described  in  a  preceding  gift  shall  be  born,  or  if  there  shall  be  no 

issue  who  .shall  live  io  attain  fhe  age  or  ollHM\\is(>  answer  jli<>  (h'sciin- 
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7  Will.  4  &  tion  required  for  obtaining"  a  vested  estate  hy  a  preceding  gift  to  such 
1  Vict. c. 26.  i.ssue. 

No  devise  to  XXX.  Wlicro  any  real  estate  (other  than  or  not  being-  a  preson- 
trustees  or  tation  to  a  church)  shall  be  devised  to  any  trustee  or  executor, 
except°'I'c  '"^"^^^  devise  sliall  be  construed  to  pass  the  fee  simple  or  other  the 
shall  pass  wliolo  estate  or  interest  which  the  testator  had  power  to  dispose  of  by 
intoiv^'^^  will  in  .such  real  estate,  unless  a  definite  term  of  years,  absolute  or 

determinable,  or  an  estate  of  freehold,  shall  thereby  be  given  to  him 

expressly  or  by  implication. 
Trustees  .\XXI.   Where    any  real    estate    sliall    be    devised    to    a    trustee, 

under  ail  without  any  express  limitation  of  the  estate  to  be  taken  by  such 

unlimited  i     i       i  ,.    •    i  •  •  i  t       i    ,  •     ±^  ^ 

devise,  &c.  to  trustee,  and  the  bonehcial  interest  in  such  real  estate,  or  m  the  surplus 
take  the  fee.  rents  and  profits  thereof,  shall  not  be  given  to  any  person  for  life,  or 
such  beneficial  interest  shall  be  given  to  any  person  for  life,  but  the 
purposes  of  the  trust  may  continue  beyond  the  life  of  such  person, 
such  devise  shall  be  construed  to  vest  in  such  trustee  the  fee  simple, 
or  other  the  whole  legal  estate  which  the  testator  had  power  to 
dispose  of  by  will  in  such  real  estate,  and  not  an  estate  determin- 
able when  the  purposes  of  the  trust  shall  be  satisfied. 
Devises  of  es-       XXXII.  Where   any   person    to   whom  any  real   estate   shall   be 

tate  tail  shall  (|gyi_<^Q(j  f^j,  ^n  estate  tail  or  an  estate  in  (luasi  entail  shall  die  in  the 
not  lapse.  ,        ,  ^ 

lifetime  of  the  testator  leaving  issue  who  Avould  be  inheritable  under 

such  entail,  and  any  such  issue  shall  be  living  at  the  time  of  the 

death  of  the  testator,  such  devise  shall  not  lapse,  but  shall  take  effect 

as  if  the  death  of  such  person  had  happened  immediately  after  the 

death  of  the  testator,  unless  a  contrary  intention  shall  appear  by  the 

will. 

Gifts  to  chil-        XXXIII.  Where  any  person  being  a  child  or  other  issue  of  the 

dren  or  other    testator  to  whom  any  real  or  personal  estate  shall  be  devised  or 

leave  issue        bequeathed  for  any  estate  or  interest  not  determinable  at  or  before 

living  at  the     ^y^Q  death  of  such  person  shall  die  in  the  lifetime  of  the  testator 

tGstcitor  s 

death  shall       leaving  issue,  and  any  such  issue  of  such  pei-son  shall  be  living  at  the 
not  lapse.         ^jj^^  ^f  i\^q  (Jeath  of  the  testator,  such  devise  or  bequest  shall  not 
lapse,  but  shall  take  effect  as  if  the  death  of  such  person  had  hap- 
pened immediately  after  the  death  of  the  testator,  unless  a  contrary 
intention  shall  appear  by  the  will. 
To  what  wills       XXXIV.   This  Act  shall   not  extend  to  any  will  made  before  the 
T*^  ^A^.^^^Vi       ^'^^'^^'  ^^y  ^^  January  one  thousand  eight  hundrcfl  and  thirty-eight, 
not  extend.       and    every    Avill    re-executed    or    republished,    or    revived    by    any 
codicil,  shall  for  the  purposes  of  this  Act  be  deemed  to  have  been 
made  at  the   time  at  which    the    same    shall    be    so  re -executed, 
republished,  or  revived;  and  this  Act  shall  not  extend  to  any  estate 
pur  autre  vie  of  any  person  who  shall  die  before  the  first  day  of 
January,  1838. 
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THE  WILLS  ACT  AMENDMENT  ACT,  1852.  ^^  &  16 

Vict.  c.  24. 


[15  &  16  Vict.  c.  24.] 

I.  Where  bv  an  Act  pa.ssed  in  the  first  year  of  the  reign  of  her  l  Vict.  c.  26. 
Majesty  Queen  Victoria,  intituled  An  Act  for  the  Amendment  of  the 
Laws  with  respect  to  Wills,  it  is  enacted,  that  no  will  shall  be  valid  When  sig- 
unless  it  shall  be  signed  at  the  foot  or  end  thereof  by  the  testator,  or  ^^ii"gi|all  be 
by  some  other  person  in  his  presence,  and  by  his  direction:  every  will  deemed  valid, 
shall,  60  far  only  as  regards  the  position  of  the  signature  of  the 
testator,  or  of  the  person  signing  for  him  as  aforesaid,  be  deemed  to 
be  valid  within  the  said  enactment,  as  explained  by  this  Act,  if  the 
signature  shall  be  so  placed  at  or  after,  or  following,  or  under,  or 
beside,  or  opposite  to  the  end  of  the  will,  that  it  sliall  be  apparent  on 
the  face  of  the  will  that  the  testator  intended  to  give  effect  by  such 
his  sig-nature  to  the  writing  signed  as  his  will,  and  that  no  such  will 
shall  be  affected  by  the  circumstance  that  the  signature  shall  not 
follow  or  be  immediately  after  the  foot  or  end  of  the  will,  or  by  the 
circumstance  that  a  blank  space  shall  intervene  between  the  conclud- 
ing word  of  the  will  and  the  signature,  or  by  the  circumstance  that 
the  signature  shall  be  placed  among  the  words  of  the  testimonium 
clause  or  of  the  clause  of  attestation,  or  shall  follow  or  be  after  or 
under  the  clause  of  attestation,  either  with  or  without  a  blank  space 
intervening,  or  shall  follow  or  be  after,  or  under,  or  beside  the  names 
or  one  of  the  names  of  the  subscribing  witnesses,  or  by  the  circum- 
stance that  the  signature  shall  be  on  a  side  or  page  or  other  portion  of 
the  paper  or  papers  containing  the  will  whereon  no  clause  or  para- 
graph or  disposing  part  of  the  will  shall  be  Anitten  above  the 
signature,  or  by  the  circumstance  that  there  shall  appear  to  be  suffi- 
cient space  on  or  at  the  bottom  of  the  preceding  side  or  page  or  other 
portion  of  the  same  paper  on  which  the  will  is  written  to  contain  tlio 
signature;  and  the  enumeration  of  the  above  circumstances  shall 
not  restrict  the  generality  of  the  above  enactment;  but  no  signature 
under  the  .said  Act  or  this  Act  shall  be  operative  to  give  effect  to  any 
disposition  or  direction  which  is  underneath  or  which  follows  it, 
nor  shall  it  give  effect  to  any  disposition  or  direction  inserted  after 
the  signature  shall  Ije  made. 

II.   The  provisions  of  this  Act  shall  extend  and  be  applied  to  every  Act  to  extend 
will  already  made,  where  administration  or  probate  lias  not  already  *«  '"^'''f"'" 

•^  ■"■  _      _  '     wilts  alroaily 

been  granted  or  ordered  by  a  Court  of  competent  jurisdiction  in  con-  madf. 

sequence  of  the  (lefectivc  execution  of  such  will,  or  whore  the  ])ri)- 

perty,  not  being  williin  (1m'  juiisdiction  of  tlio  Ecclesiastical  Courtis, 

has  not  been  possessed  or  enjoyed  by  som<>  person  or  p<'rsf)ns  claiming 
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15  &  16      ^0  be  entitlod  ihoreio,  in  consequence  of  the  defective  execution  of 

Vict.  c.  24.    sucli  -will,  or  the  rig-lit  thereto  sliall  not  liave  been  decided  to  be  in 

.some  other  ])orson  or  ])orsons  than  tlie  persons  ckiiming-  under  the 

will,   by   a    t'ourl   of  coni])etcnt  jiirisdiiticui,   in  conscMjUonco  of   jhe 

defective  execution  of  such  will. 

luterprt'ta-  HI.   The  word   "will"  .shall,  in  tlie  construction  of  this  Act,  be 

^Mvilf"  int<>rpretod  in  like  manner  as  the  same  is  directed  to  he  interpreted 

under  the  provisions  in  this  belialf  contained  in  the  said  Act  of  the 

first  year  of  the  reign  of  her  Majesty  Queen  Victoria. 


22  &  23  STATUTES  OF  DISTRIBUTION. 

^"^•^'^•^Q-  [22  &  23  Oak.  2,  c.  10.] 

Section  3.  Which  bonds  are  hereby  declared  and  enacted  to  be  good 
to  all  intents  and  purposes  and  pleadable  in  any  Oourts  of  Justice; 

(2)  and  also  that  the  said  ordinaries  and  judg'es  respectively,  shall 
and  may,  and  are  enabled  to  proceed  and  call  such  administrators  to 
account,  for  and  touching-  the  goods  of  any  persons  dying  intestate; 

(3)  and  upon  hearing  and  due  consideration  thereof,  to  order  and 
make  just  and  equal  distribution  of  what  remaineth  clear  (after  all 
debts,  funerals  and  just  expenses  of  every  sort  first  allowed  and 
deducted)  amongst  the  wdfe  and  children,  or  children's  children,  if 
any  such  be,  or  otherwise  to  the  next  of  kindred  to  the  dead  person 
in  equal  degree,  or  legally  representing  their  stocks  pro  siio  cuique 
jure,  according  to  the  laws  in  such  cases,  and  the  rules  and  limita- 
tion hereafter  set  down;  and  the  same  distributions  to  decree  and 
settle,  and  to  compel  such  administrators  to  observe  and  pay  the  same, 
by  the  due  course  of  his  Majesty's  Ecclesiastical  Laws;  (4)  saving  to 
every  one,"  supposing  him  or  themselves  aggrieved,  their  right  of 
appeal  as  was  always  in  such  cases  used. 

Section  5.  All  ordinaries  and  every  other  person  who  by  this  Act 
is  enabled  to  make  distribution  of  the  surplusage  of  the  estate  of  any 
person  dying  intestate,  shall  distribute  the  whole  surplusage  of  such 
estate  or  estates  in  manner  and  form  following,  that  is  to  say,  one 
third  j)art  of  the  said  surplusage  to  the  Avife  of  the  intestate,  and  all 
the  residue  by  equal  portions  to  and  amongst  the  children  of  such 
persons  dying  intestate,  and  such  persons  as  legally  represent  such 
children,  in  case  any  of  the  said  children  be  then  dead,  other  than 
such  child  or  children  (not  being  heir  at  law)  who  shall  have  any 
estate  by  the  settlement  of  the  intestate  or  shall  be  advanced  by  the 
intestate  in  his  lifetime,  by  portion  or  portions  cqiial  to  the  share 
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which  shall  by  such  distribution  be  allotted  to  the  other  children      22  &  23 

to  whom  such  distribution  is  to  be  made;  and  in  case  any  child,  other  Car.  2,  c.  10. 

than  the  heir  at  law,  who  shall  have  any  estate  by  settlement  from 

the  said  intestate,  or  shall  be  advanced  by  the  said  intestate  in  his 

lifetime  by  portion  not  equal  to  the  share  which  will  be  due  to  the 

other  children  by  such  distribution  as  aforesaid;  then  so  much  of  the 

surplusage  of  the  estate  of  such  intestate  to  be  distributed  to  such 

child  or  children  as  shall  have  any  land  by  settlement  from  the 

intestate,  or  were  advanced  in  the  lifetime  of  the  intestate,  as  shall 

make  the  estate  of  all  the  said  children  to  be  equal  as  near  as  can 

be  estimated;  but  the  heir  at  law,  notwithstanding  any  land  that  he 

shall  have  by  descent  or  otherwise  from  the  intestate,  is  to  have 

an  equal  part  in  the  distribution  with  the  rest  of  the  children,  without 

any  consideration  of  the  value  of  the  land  which  he  hath  by  descent 

or  otherwise  from  the  intestate. 

Section  6.  And  in  ca.se  there  be  no  children,  nor  any  legal  repre- 
sentatives of  them,  then  one  moiety  of  the  said  estate  to  be  allotted 
to  the  wife  of  the  intestate,  the  residue  of  the  said  estate  to  be 
distributed  equally  to  every  of  the  next  of  kindred  of  the  intestate 
who  are  in  equal  degree,  and  those  who  legally  represent  them. 

Section  7.  Provided  that  there  be  no  representations  admitted 
among  collaterals  after  brothers'  and  sisters'  children;  and  in  case 
there  be  no  wife,  then  all  the  said  estate  to  be  distributed  equally  to 
and  amongst  the  children;  and  in  case  there  be  no  child,  then  to  the 
next  of  kindred  in  equal  degree  of  or  unto  the  intestate  and  their 
legal  representatives  as  aforesaid  and  in  no  other  manner  whatsoever. 


[Uac.  2,Cap.  17.]  IJac.  2, 

Section  7.  If  after  the  death  of  a  father  any  of  his  children  shall        ^' 
die  intestate  without  wife  or  children,  in  the  lifetime  of  the  mother, 
every  brother  and  sister  and  the  representatives  of  them  shall  have 
an  equal  share  with  her,  anything  in  the  last  mentioned  Acts  (e)  to 
the  contrary  notwithstanding. 


(c)  I.e.,  the  Statute  of  Distribution,  22  &  23  Car.   2,  c.  10,  and  the  Statute  of 
Frauds,  29  Car.  2,  c.  3,'  h.  25. 


G.p.p.  29 
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BILL  OF  LADING  (a). 

Forms.       Shipped  in  good  order  and  condition  (b)  by  in  and  upon 

the  good  ship  called  the  whereof  is  master  for 

this  present  voyage  and  now  riding  at  anchor  in  and 

bound  for  fifty  casks  (c)  of  being  marked  and 

numbered  as  in  the  margin  (d)  weight  (e)  and  contents  unknown  (/) 
and  are  to  be  delivered  (g)  in  the  like  good  order  and  condition,  the 
act  of  God  (^i),  the  Queen's  enemies  (i),  pirates  (fc),  robbers  (Z)  by 
land  or  sea  but  not  pilferage  (m),  restraint  (n)  of  princes,  rulers. 


(a)  Ante,  p.  71. 

(6)  These  words  apply  to  the  exter- 
nal condition  only:  Moore  v.  Harris, 
1  App.  Gas.  328;  as  to  their  effect,  see 
Compania  Naviera,  ^-c.  v.  ChitrchiU, 
[1906]  1  K.  B.  237. 

(c)  The  statement  in  a  bill  of  lading 
as  to  the  quantity  of  goods  shipped  is, 
unless  there  is  a  special  provision  to 
the  contrary  {Mediterranean  Co.  v. 
Machay,  [1903]  1  K.  B.  297),  only 
'prima  facie,  and  not  conclusive,  evi- 
dence against  the  shipowner  as  to  the 
amount  shipped,  and  he  may  prove 
that  in  fact  a  smaller  amount  was 
shipped:  Lishman  v.  Christie,  19  Q. 
B.  D.  333;  Smith  v.  Bedouin  Co., 
[1896]  A.  C.  70.  By  the  Bills  of 
Lading  Act,  1855  (18  &  19  Vict, 
c.  Ill),  s.  3,  every  bill  of  lading  in  the 
hands  of  a  consignee  or  endorsee  for 
value  which  represents  goods  to  have 
been  shipped  on  board  a  vessel  is  con- 
clusive evidence  against  the  m,aster  or 
other  person  signing  it,  unless  the 
holder  of  the  bill  ot  lading  knew  that 
the  goods  had  not  in  fact  been  shipped, 
or  unless  the  misstatement  was  caused 
without  any  default  on  the  part  of 
the  person  -signing  and  wholly  by  the 
fraud  of  the  shipper,  or  of  the  holder, 
or    some    person     under     whom      the 


holder  claims. 

{d)  Parsons  v.  New  Zealand  Co., 
[1901]  1  K.  B.  648. 

(e)  Blanchet  v.  Powell's  Co.,  L.  R. 
9  Ex.  74. 

(/)  See  Lebau  v.  General  Steam 
Nav.  Co.,  L.  R.  8  C.  P.  88;  Ttdly 
V.  Terry,  ib.  679. 

{g)  I.e.,  according  to  the  usage  at 
the  port  of  delivery;  Cargo  ex  Argos, 
L.  R.  5  P.  C.  160;  Petrocochino  v. 
Bott,  L.  R.  9  C.  P.  360. 

(h)  Ante,  p.  30,  n,  (i). 

(i)  I.e.,  any  sovereign  who  makes 
war  with,  or  against  whom  war  is 
made  by,  the  sovereign  ot  the  ship- 
owner: The  Heinrich,  L.  R.  3  A.  & 
E.  424;  Russell  v.  A'ienmnn,  17  C.  B. 
N.  S.  163. 

{k)  See  Bolivia  {Jiepuhlic  of)  v. 
Indemnity  .  .  .  Co.,  [1909]  1  K.  B. 
785. 

{I)  See  Taylor  v.  Liverpool  Co., 
L.  R.  9  Q.  B.  546;  Be  Rothschild  v. 
Royal  Mail  Co.,  7  Ex.  734. 

(m)  Where  goods  are  stolen  by  per- 
sons in  the  service  of  the  ship,  the  case 
is  not  within  an  exception  of  loss  from 
"pirates,  robbers,  or  thieves";  Stein- 
mun  V.  Angier  Line,  [1891]  1  Q.  B. 
(il9.     Post,  p.  457. 

(w)   I.e.,    an     actual     (^Atkinson   v. 
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or  people,  fire,  jettison,  barratry  (o),  the  neglect  and  default  of  pilot, 
master,  or  crew  in  the  navigation  of  the  ship  (p),  and  all  and  every 
the  dangers  and  accidents  (q)  of  the  seas,  rivers,  and  navigation  of 
whatever  nature  or  kind  (r)  excepted  (s),  unto  or  to  his 

assigns,  they  paying  (t)  freight  for  the  said  goods,  and  all  other 
conditions  (u)  as  per  charterparty,  with  primage  and  average  ac- 


Forms. 


Ritchie,  10  East,  530;  10  R.  R.  372) 
as  distinguished  from  an  expected 
(JRodocanachi  v.  Elliott,  L.  R.  8 
C.  P.  665,  670)  restraint.  See  Smith 
V.  Rosario  Co.,  [1894]  1  Q.  B.  174; 
Nobel's  Co.  V.  Jenkins,  [1896]  2  Q. 
B.  326;  Miller  v.  Law  Accident  Co., 
[1903]  1  K.  B.  712. 

(o)  Earle  v.  Rotvcroft,  8  East,  126 ; 
9  R.  R.  385;  Cory  v.  Burr,  8  App. 
Cas.  399,  405.     Ante,  p.  151. 

{p)  These  words  do  not  apply  to  a 
loss  occasioned  by  the  personal  negli- 
gence or  default  ot  the  shipowner;  as 
where  he  knowingly  appoints  an  in- 
competent master,  and  the  loss  arises 
from  the  incompetency:  Chartered 
Mercantile  Banh  of  India  v.  Nether- 
lands Co.,  10  Q.  B.  D.  532;  but  they 
apply  though  the  master  is  part 
owner:  Westport  Co.  v.  McPhail, 
[1898]  2  Q.  B.  130.  Sometimes  the 
words  "  or  otherwise  "  are  here  added, 
in  which  case  damage  caused  b}'  negli- 
gent stowing  by  a  stevedore  will  be 
within  the  exception:  Norman  v.  Bin- 
nington,  25  Q.  B.D.  475;  Baerselman 
V.  Bailey,  [1895]  2  Q.  B.  301. 

(y)  A  collision  arising  from  negli- 
gence is  within  this  exception:  Wilson 
V.  Owners  of  Cargo  per  Xantho,  12 
App.  Cas.  503,  overruling  WoodJey  v. 
Michell,  11  Q.  B.  D.  47.  See,  fur- 
ther. The  Thrun^co,',  [1897  |  P.  301: 
The  Torhryon,  [1903]  P.  35,  194.  As 
to  what  are  "  perils  of  the  sea,"  see 
per  Lord  Iler.schcU,  12  App.  Cas.  509; 
Blackburn  v.  Liverpool,  ^-c.  Co., 
[1902]  1  K.  B.  290;  po.ft,  p.  457. 
Theft  (Be  Rothnchild  v.  Royal  Mail 
Co.,  7  Ex.  734)  is  not  within  this 
exception. 

(r)  This  includes  loss  by  pirates 
(^Pickering      v.     Barkley,    Sty.     132; 

29 


Barton  v.  Wolliford,  Comb.  56) ;  by 
collision  not  occasioned  by  negligence 
{Chartered  Mercantile  Bank  of  India 
V.  Netherlands  Co.,  10  Q.  B.  D.  530): 
by  sea-water  passing  through  a  hole 
made  by  rats,  without  negligence  on 
the  part  of  the  master  or  crew 
{Hamilton  v.  Pandorf,  12  App.  Cas. 
518) ;  by  rats  damaging  the  goods 
{Kay  v.  Wheeler,  L.  R.  2  C.  P.  302); 
but,  having  regard  to  the  implied 
warranty  by  the  shipowner  of  sea- 
worthiness, that  is,  that  the  ship  shall 
be  fit  for  the  purpose  of  carrying  the 
goods,  at  the  commencement  of  the 
voyage  {Lyon  v.  Mells,  5  East,  428; 
7  R.  R.  726;  Kopitof  v.  Wilson,  1 
Q.  B.  D.  377),  the  exceptions  have  no 
application  to  a  ship  which  was  unsea- 
worthy  at  the  time  of  sailing,  and 
whose  unseaworthiness  was  the  effi- 
cient cause  of  the  loss  or  damage:  The 
Glenfruin,  10  P.  D.  103;  Steel  v.  State 
Line  Co.,  3  App.  Cas.  72;  Gilroy  v. 
Price,  [1893]  A.  C.  56;  Maori  King 
V.  Hughes,  [1895]  2  Q.  B.  550; 
Queensland  Bank  v.  P.  ^  0.  Co., 
[1898]  1  Q.  B.  567;  Rathhone  v.  Mac- 
Ivcr,  [1903]  2  K.  B.  378;  MoFadden 
v.  Blue  Star  Line,  [1905]  1  K.  B.  697. 
See  ante,  p.  157. 

(s)  The  shipowner  cannot  claim  the 
benefit  of  these  exceptions  if  the  ship 
lias  deviated  from  th"  agreed  voyage: 
Thorley  v.  Orchis  Co.,  [1907]  1  K.  B. 
243,  660;  Internutionale,  ^-c.  Co.  v. 
Macandrew,  [1909]  2  K.  B.  360. 

(<)  I.e.,  to  the  shipowner:  Shepard 
V.  De  Bernalrs,  13  East,  565;  12  R.  R. 
442. 

(m)  "  Conditions  "  moans  those  to 
be  performed  by  tiio  consignees,  not 
the  conditions  for  the  benefit  of  tlic 
shipowner  in  the  charterparty:    Rua- 
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customed  (v).  The  ship  is  not  liable  for  leakage  (x)  or  breakage  (y), 
loss  or  damag-e  by  heat,  sweat,  rust,  or  decay,  unless  occasioned  by 
improper  stowage  or  for  any  damage  (z)  to  any  goods  which  is 
capable  of  being  covered  by  insurance  (a). 

In  witness  whereof  the  master  or  purser  of  the  said  ship  hath 
affirmed  to  bills  of  lading  all  of  this  tenor  and  date,  tlie  one  of 

which  bills  being  accomplished,  the  other  [  ]  to  stand  void. 

Dated 


A  CHARTERPAETY(?)). 

It  is  this  day  mutually  agreed  between  A.  B.,  owner  of  the  good 
ship  or  vessel,  called  the  A  1  of  the  measurement  of 

tons  or  thereabouts  (c),  now  (d)  in  the  port  of  [or  now  at 

sea  having  sailed  weeks  ago],  and  C.  D.  on  behalf  of  E.  F.,  mer- 
chants; that  the  said  ship  being  tight,  staunch  and  strong,  and  every 
way  fitted  for  the  voyage  shall  with  all  convenient  speed  sail  and 
proceed  in  the  usual  and  customary  manner  with  usual  dispatch 
according  to  the  custom  of  the  port  Tor  in  regular  turn]  [or  shall  sail 
from  on  or  before  the  ]  except  in  the  case  of 


sell  V.  Niemann,  17  C.  B.  NT.  S.  163; 
see  Gtdlischen  v.  Stewart,  11  Q.  B.  D. 
186;  13  id.  317;  Serraino  v.  Camp- 
bell, 25  id.  501;  [1891]  1  Q.  B.  283; 
Diederichscn  v.  Farqitharson,  [1898] 
1  Q.  B.  150. 

(w)  Primage  is  a  duty  at  the  water- 
side due  to  the  master  and  mariners 
of  a  ship :  to  the  master  for  the  use  of 
liis  cables  and  ropes  to  discharge  the 
goods;  and  to  the  mariners  for  lading 
and  unlading:  Tomline,  Diet.  s.  v. 
Primage.  Average  is  a  small  sum 
paid  to  the  master  above  the  freight: 
Kidston  v.  Empire  Insurance  Co.,  L. 
R.  1  C.  P.  546. 

(x)  Whatever  be  the  quantity  lost: 
Ohrlof  V.  Briscall,  L.  R.  1  P.  C.  231. 

(y)  Unless  the  leakage  or  breakage 
arises  from  the  default  of  the  ship- 
owner or  master,  servants  or  crew: 
Phillips  V.  Clark,  2  C.  B.  N.  S.  156; 
Czech  V.  General  Steam  Nav.  Co.,  L. 
R.  3  C.  P.  14.  Damage  done  to  goods 
bv  leakage  or  breakage  of  other  goods 


is  not  within  the  exception:  Thrift  v. 
Yotde,  2  C.  P.  D.  432. 

(z)  This  does  not  include  theft: 
Taylor  v.  Liverpool  Co.,  L.  R.  9  Q.  B. 
546. 

(a)  This  provision  does  not  apply 
if  the  damage  is  due  to  negligence  or 
to  the  unseaworthiness  of  the  ship; 
Price  V.  Union  Co.,  [1903]  1  K.  B. 
750;  [1904]  1  K.  B.  412;  Nelson  \. 
Nelson  Line,  [1907]  1  K.  B.  769. 

(h)  Ante,  p.   119. 

(c)  The  statement  that  the  ship  is 
of  a  particular  class  is  a  condition 
which  is  fulfilled  if  the  ship  is  of  that 
class  at  the  time  when  the  charterparty 
is  made:  French  v.  Newgass,  3  C.  P. 
D.  163;  Hurst  v.  Usborne,  18  C.  B. 
144;  Bouth  v.  Macmillan,  2  H.  &  C. 
750.  See,  as  to  conditions  precedent 
and  warranties,  ante,  pp.  68,  69. 

{d)  The  statements  as  to  the  place 
where  the  ship  is  lying  (Behn  v.  Bur- 
ness,  3  B.  &  S.  751),  as  to  the  time 
when  it  sailed  {Ollive  v.  Booker,  1  Ex. 
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accidents  beyond  the  charterer's  control  (e)  to  ,  or  so  near 

thereunto  as  she  may  safely  get  (/),  and  there  shall  load  {g)  from 
the  factors  of  the  said  a  full  and  complete  cargo  (h),  say 

about  tons  (i)  not  exceeding  what  she  can  reasonably  stow 

away  and  carry,  over  and  above  her  tackle,  apparel,  provisions,  and 
furniture  (the  charterer's  stevedore  to  be  employed  by  the  ship), 
and  being  so  loaded  shall  therewith  proceed  to  ,  or  so  near 

thereunto  as  she  may  safely  get  (k)  and  deliver  the  same  in  the 
usual  and  customary  manner  (Z)  on  being  paid  freight  as  follows: 


Forms. 


416),  that  it  shall  sail  at  a  certain 
date  {Glaholm  v.  Hays,  2  M.  &  Gr. 
257;  58  R.  R.  399;  Groockeivit  v. 
Fletcher,  1  H.  &  N.  893),  that  it  has 
"  now  sailed  or  is  about  to  sail" 
{Bentsen  v.  Taylor,  [1893]  2  Q.  B. 
274),  and  (unless  the  charterparty 
operates  as  a  demise  of  the  ship)  a 
statement  that  the  ship  is  tight,  &c. 
{Steel  V.  State  Line  Co.,  3  App.  Cas. 
77;  Stanton  v.  Richardson,  L.  R.  7 
C.  P.  421),  are  conditions  precedent. 
But  a  statement  that  the  ship  shall 
sail  at  some  uncertain  time,  as  "  with 
all  convenient  speed,"  "  within  a 
reasonable  time,"  "  with  the  first 
favourable  wind,"  is  a  warranty  only: 
MacAndrew  v.  Chappie,  L.  R.  1  C.  P. 
643;  Behn  v.  Burness,  3  B.  &  S.  754. 

(e)  An  ordinary  event  of  nature, 
such  as  a  snowstorm,  ia  not  an  acci- 
dent: Fenwick  v.  Schrnalz,  L.  R.  3 
C.  P.  313. 

(/)  I.e.,  the  ship  must  go  to  the 
place  named,  unless  there  is  some 
ob.stacle,  physical  or  other  {Nelson  v. 
Bahl,  12  Ch.  D.  568;  6  App.  Cas. 
38),  whifh  prevents  her  from  going 
there  for  what  would  be  an  unreason- 
able time,  having  regard  to  the  inten- 
tions of  charterer  and  shipowner.  See 
Thar  sis  Co.  v.  Morel,  [1891]  2  Q.  B. 
647;  Leonis  Co.  v.  Rank,  [1907]  1 
K.  B.  344;   [1908]  1  K.  B.  499. 

(g)  In  the  absence  of  special  agree- 
ment the  shipowner  has  to  load  the 
cargo  properly  (lilaikie  v.  Stcmbridye, 
6  C.  B.  N.  S.  894;  Sandeman  v. 
Scurr,  L.  R.  2  Q.  B.  86)  and  to  supply 
the    necessary    ballast     (Suulhampton 


Colliery  Co.  v.  Clarke,  L.  R.  6  Ex. 
57;  Weir  v.  Vnion  Co.,  [1900]  A.  C. 
525),  and  there  is  no  objection  to  his 
taking  merchandise  which  occupies  the 
same  space  as  common  ballast  and 
receiving  freight  for  it  (Towse  v. 
Henderson,  4  Ex.  890).  The  words 
"  usual  and  customary  manner  "  have 
reference  to  mode  of,  but  not  to  time 
occupied  in,  loading:  Tapscott  v.  Bal- 
four, L.  R.  8  C.  P.  46;  Kay  v.  Field, 
10  Q.  B.  D.  241. 

(Ji)  It  is  the  duty  of  the  charterer 
to  furnish  a  cargo  when  the  ship  is 
ready  to  receive  it,  and  if  he  does  not 
do  so  he  will  be  liable  in  damages: 
Ardan  Co.  v.  Weir,  [1905]  A.  C.  501. 

(*)  See  Morris  v.  Levison,  1  C.  P.  D. 
155;  Miller  v.  Borner,  [1900]  1  Q.  B. 
691. 

(k)  Capper  v.  Wallace,  5  Q.  B.  D. 
163;  The  Alhambra,  6  P.  D.  68. 

(I)  The  shipowner  and  charterer 
must  each  perform  such  parts  of  the 
duty  of  delivering  as  according  to  the 
custom  of  the  port  fall  on  them 
respectively:  Ford  v.  Cotesworth, 
L.  R.  4  Q.  B.  127;  5  id.  544;  Peter- 
sen V.  Freebody,  [1895]  2  Q.  B.  294; 
Aktieselkab  Helios  v.  Ekman,  [1897] 
2  Q.  B.  83.  As  to  how  a  reasonable 
time  for  discharge  of  cargo  is  to  be 
determined,  see  Postlethwnite  v.  Free- 
land,  5  App.  Cas.  599;  Hick  v.  Rodo- 
canachi,  [1891]  2  Q.  B.  626;  [1893] 
A.  C.  22;  Castlegate  Steamship  Co.  v. 
Dempsey,  [1892]  1  Q.  B.  854;  Good 
v.  Isaacs,  [1892|  2  Q.  B.  655.  See,  aa 
to  tlio  place  or  the  port  where  delivery 
is  to  bo  made,  Nielsen  v.   ll'ait,  16  Q. 
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forms.       viz.,  shillings  per  ton  delivered  (the  act  of  God(/?i),  the 

King's  enemies,  lire  (n),  and  all  and  every  other  dangers  and  acci- 
dents of  the  seas,  rivers,  and  navigation,  of  whatever  nature  and  kind 
soever  during  the  said  voyage  {o),  always  excepted  (,/?))■  The  treight 
to  be  paid  on  unloading  and  right  delivery  of  the  cargo  (q),  running 
days  (/•)  are  to  be  allowed  the  said  merchant  (if  the  ship  is  not  sooner 
dispatched),  for  loading  the  said  ship  at  ,  and  days 

on  demurrage  (s)  over  and  above  the  said  lying-days  at  £  per 

day,  days  of  detention  by  ice  not  to  be  reckoned  as  lying-days  (if). 
It  is  further  agreed  that  the  liability  of  the  cliarterers  shall  cease 
as  soon  as  the  cargo  is  on  board,  but  the  owners  of  the  ship  to  have 
an  absolute  lion  on  the  cargo  for  all  freight,  dead  freiglit(M),  and 
denmrrage  (a;).  Penalty  for  non-performance  of  this  agreement, 
£ 


POLICY  OF  MARINE  INSURANCE  (j/). 

I>loyd's  S.-G.  Be  it  known  that  as  well  in  own  name  as  for 

policy.  .^^^^^  ^j^  ^]-^g  name  and  names  of  all  and  every  person  or   persons 

to  whom  the  same  doth,  may,  or  shall  appertain,  in  part  or  in  all 


B.  D.  67.  As  to  custom,  see  Eopner 
V.  Stoate,  92  L.  T.  328. 

(m)  Ante,  p.   30,  n.  (i). 

(«)  Neivman  Co.  v.  British,  S;c. 
SS.  Co.,  [1903]  1  K.  B.  262. 

(o)  See  The  Carron  Park,  15  P.  D. 
203. 

{p)  Ante,  p.  450,  as  to  these  excep- 
tions. 

(<7)  I.e.,  payment  and  delivery  are 
to  be  concurrent:  Micdbrodt  v.  Fitz- 
Simon,  L.  R.  6  P.  C.  314. 

(r)  "Running  days"  mean  calen- 
dar days,  and  not  periods  of  24  hours 
(The  Katy,  [1895]  P.  56),  and  prima 
facie  mean  consecutive  days;  but  the 
custom  of  the  port  may  be  proved  to 
show  that  Sundays,  Saints'  Days,  or 
other  holidays  are  not  to  be  counted: 
Nielsen  v.  Wait,  sup.  See  Rhymney 
Co.  V.  Iberian  Co.,  79  L.  T.  240. 

(s)  Demurrage  is  payable  if  the 
cargo  is  not  unloaded  within  a  reason- 
able time,  if  no  time  is  fixed:  Budget t 
V.  Binnington,  [1891]  1  Q.  B.  35;  IIul- 
then  V.  Stewart,  [1903]  A.  C.  389; 
or,  when  the  time  is  fixed,  if  it  is  not 


unloaded  within  the  time  fixed,  unless 
the  delay  is  the  fault  of  the  ship- 
owner: Randall  v.  Lynch,  12  East, 
179;  11  R.  R.  340;  Thiis  v.  Byers,  1 
Q.  B.  D.  244;  Porteus  v.  Watney,  3 
id.  223.  As  to  the  meaning  of  de- 
murrage, see  G.  TV.  R.  Co.  v.  Phillips, 
[1908]  A.  C.  101,  105,  107. 

(0  See  Nielsen  v.  Wait,  16  Q.  B. 
D.  71. 

(m)  As  to  the  meaning  of  "  freight '" 
and  "dead  freight,"  see  ante,  p.  119. 

(a;)  This  clause,  which  is  called  the 
"  cesser  "  clause,  only  relieves  the  char- 
terers from  so  much  ot  their  liability 
under  the  charterparty  as  is  co- 
extensive with,  or  equivalent  to,  the 
lien  given  to  the  shipowner,  and  leaves 
them  liable  for  that  which  is  not 
covered  by  the  lien,  e.g.,  damages  for 
detention  at  the  port  of  loading :  Clink 
V.  Radford,  [1891]  1  Q.  E.  625; 
Bunlop  V.  Balfour,  [1892]  1  Q.  B. 
507;  Hansrn  v.  Tlarrold,  [1894]  I 
Q.  B. 612. 

(y)  See  ante,  p.  150.  This  is  the 
form  given  in  the  First  Schedule  to 
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doth  make  assurance  and  cause  and  them,  and  every  of       Forms. 

them,  to  be  insured,  lost  or  not  lost,  at  and  from  .     Upon  

any  kind  of  goods  and  merchandises,  and  also  upon  the  body,  tackle, 
apparel,  ordnance,  munition,  artillery,  boat,  and  other  furniture, 
of  and  in  the  good  ship  or  vessel  called  the  (z)  whereof  is 

master  under  God,  for  this  present  voyage,  or  whosoever 

else  shall  go  for  master  in  the  said  ship,  or  by  whatsoever  other 
name  or  names  the  said  ship,  or  the  master  thereof,  is  or  shall  be 
named  or  called;  beginning  the  adventure  upon  the  said  goods  and 
merchandises  from  the  loading  thereof  aboard  the  said  ship, 
upon  the  said  ship,  &c.  ,  and  so  shall  continue  and  endure, 

during  her  abode  there,  upon  the  said  ship,  &c.  And  further,  until 
the  said  ship,  with  all  her  ordnance,  tackle,  apparel,  &c.,  and  goods 
and  merchandises  whatsoever,  shall  be  arrived  at  upon  the 

said  ship,  &c.,  until  she  hath  moored  at  anchor  twenty-four  hours 
in  good  safety;  and  upon  the  goods  and  merchandises,  until  the 
same  be  there  discharged  and  safely  landed.  And  it  shall  be  lawful 
for  the  said  ship,  &c.,  in  this  voyage,  to  proceed  and  sail  to  and  touch 
and  stay  at  any  ports  or  places  whatsoever,  without  preju- 

dice to  this  insurance.  The  said  ship,  &c.,  goods  and  merchandises, 
&c.,  for  so  much  as  concerns  the  assured  by  agreement  between  the 
assured  and  assurers  in  this  policy,  are  and  shall  be  valued 
at  (a). 

Touching  the  adventures  and  perils  which  we  the  assurers  are 
contented  to  bear  and  do  take  upon  us  in  this  voyage:  they  are 
of  the  seas,  men  of  war,  fire,  enemies,  pirates,  rovers,  thieves,  jetti- 
sons, letters  of  mart  and  countermart,  surprisals,  takings  at  sea, 
arrests,  restraints,  and  detainments  of  all  kings,  princes,  and 
people  (b),  of  what  nation,  condition,  or  quality  soever,  barratry 
of  the  master  and  mariners  (c),  and  of  all  other  perils,  losses,  and 
misfortunes,  that  have  or  shall  come  to  the  hurt,  detriment,  or  damage 
of  the  said  goods  and  merchandises,  and  ship,  &c.  or  any  part 
thereof. 

And  in  case  of  any  loss  or  misfortune  it  shall  be  lawful  to  tlie  Sue  and 
assured,  their  factors,  servants  and  assigns,  to  sue  (d),  labour,  and  l*ibour  clauso. 
travel  for,  in  and  about  the  defence,  safeguards,  and  recovery  of 
the  said  goods  and  merchandises,  and  ship,  &c.,  or  any  part  i hereof, 
without  prejudice  to  this  insurance,  to  the  charges  whereof  wo,  the 

the  Marine  Insurance  Act,  1906  (6  Paci/io  Ins.  Co.,  L.  R.  6  Q.  B.  674; 
Edw.  7,  c.  41).  7  id.  517. 

(z)    Tf    the    thinf^    aHHiired    is    suffi-  (rr)   Anlr,  p.    I5;5. 

ciently  described,  an  error  in  the  name  (b)  Ante,  p.  450. 

of  the  ship  is  not  material:  lonides  v.  (c)  Ante,  p.   161. 

(rf)  Ante,  p.  169. 
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assurers,  will  contribute  each  one  according  to  the  rate  and  quantity 
of  his  sum  herein  assured.  And  it  is  especially  declared  and  agreed 
that  no  acts  of  the  insurer  or  insured,  in  recovering,  saving,  or  pre- 
serving the  property  insured  shall  be  considered  as  a  Avaiver,  or 
acceptance  of  abandonment.  And  it  is  agreed  by  us,  the  insurers, 
that  this  -writing  or  policy  df  assurance  shall  be  as  of  much  force 
and  effect  as  the  surest  writing  or  policy  of  assurance  heretofore 
made  in  Lombard  Street,  or  in  the  Royal  Exchange,  or  elsewhere 
in  London.  And  so  we,  the  assurers,  are  content  and  do  hereby 
promise  and  bind  ourselves,  each  one  for  his  own  part(e),  our  heirs, 
executors,  and  goods  to  the  assured,  their  executors,  administrators, 
and  assigns  for  the  true  performance  of  the  premises,  confessing 
ourselves  paid  the  consideration  due  to  us  for  this  assurance  by  the 
assured  at  and  after  the  rate  of 

In  witness  whereof  we,  the  assurers,  have  subscribed  our  names 
and  sums  assured  in  London. 

N.B. — Corn,  fish,  salt,  fruit,  iiour,  and  seed  are  warranted  free 
from  average,  unless  general,  or  the  ship  stranded — sugar,  tobacco, 
hemp,  flax,  hides  and  skins,  are  warranted  free  from  average,  under 
five  pounds  per  cent.,  and  all  other  goods,  also  the  ship  and  freight, 
are  warranted  free  from  average,  under  three  pounds  per  cent.,  unless 
general,  or  the  ship  be  stranded  (/) . 


"  Lost  or 
not  lost." 


From."' 


' '  At  aud 
from." 

Ship. 


RULES  FOE,  CONSTRUCTION  OF  POLICY  (.r/). 

The  following  are  the  rules  for  the  construction  of  a  policy  in  the 
above  or  other  like  form,  where  the  context  does  not  otherwise 
require:  — 

1.  Where  the  subject-matter  is  insured  "lost  or  not  lost,"  and 

the  loss  has  occurred  before  the  contract  is  concluded,  the 
risk  attaches,  unless  at  such  time  the  assured  was  aware  of 
the  loss,  and  the  insurer  was  not. 

2.  Where  the  subject-matter  is  insured  "  from  "  a  particular  place, 

the  risk  does  not  attach  until  the  ship  starts  on  the  voyage 
insured. 
3. — (a)  Where  a  ship  is  insured  "  at  and  from  "  a  particular  place, 
and  she  is  at  that  place  in  good  safety  when  the  contract 
is  concluded,  the  risk  attaches  immediately. 


(e)  Marine  Insurance  Act,  1906, 
s.  67.     Ante,  p.  159. 

(/)  As  to  this  clause,  see  ante, 
p.  159. 


(ff)  These  are  referred  to  in  b.  30  of 
the  Act  of  1906,  and  are  set  out  in  the 
First  Schedule  to  the  Act. 
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(b)  If  she  be  not  at  that  place  when  the  contract  is  con-       Forms. 

eluded,  the  risk  attaches  as  soon  as  she  arrives  there  in  good  

safety,  and,  unless  the  policy  otherwise  provides,  it  is 
immaterial  that  she  is  covered  by  another  policy  for  a 
specified  time  after  arrival. 

(c)  Where  chartered  freight  is  insured  "  at  and  from  "  Freight. 
a  particular  place,  and  the  ship  is  at  that  place  in  good 
safety  when  the  contract  is  concluded,  the  risk  attaches 
immediately.     If  she  be  not  there  when  the  contract  is 
concluded,  the  risk  attaches  as  soon  as  she  arrives  there 

in  good  safety. 

(d)  Where  freight,  other  than  chartered  freight,  is 
payable  without  special  conditions  and  is  insured  "  at  and 
from  "  a  particular  place,  the  risk  attaches  pro  rata  as  the 
goods  and  merchandise  are  shipped;  provided  that  if  there 
be  cargo  in  readiness  which  belongs  to  the  shipowner,  or 
which  some  other  person  has  contracted  with  him  to  ship, 
the  risk  attaches  as  soon  as  the  ship  is  ready  to  receive 
such  cargo. 

4.  Where  goods  or  other  moveables  are  insured  "  from  the  load-   "  From  the 

ing  thereof,"  the  risk  does  not  attach  until  such  goods  or  '?^'^'"?,, 
1  11  1  T  1     1        •  •  thereof." 

moveables  are  actually  on  board,  and  the  insurer  is  not 

liable  for  them  while  in  transit  from  the  shore  to  the  ship. 

5.  Where  the  risk  on  goods  or  other  moveables  continues  until  "Safely 

they  are  "  safely  landed,"  they  must  be  landed  in  the  cus- 
tomary manner  and  within  a  reasonable  time  after  arrival 
at  the  port  of  discharge,  and  if  they  are  not  so  landed  the 
risk  ceases. 

6.  In  the  absence  of  any  further  license  or  usage,  the  liberty  Touch  and 

to  touch  and  stay  "  at  any  port  or  place  whatsoever  "  does  ^^'^y  "  '^\^^y 

■^  -^    '-  V-  port  or  place 

not  authorise  the  ship  to  depart  from  the  course  of  her  whatsoever." 

voyage  from  the  port  of  departure  to  the  port  of  destination. 

7.  The  term  "perils  of  the  seas"  refers  only  to  fortuitous  acci-  "Perils of 

dents  or  casualties  of  the  seas.    It  does  not  include  the  ordi-  *^'^  seas." 
nary  action  of  the  winds  and  waves. 

8.  The    term    "pirates"    includes    passengers    who    mutiny  and  "Pirates." 

rioters  who  attack  the  ship  from  the  shore. 

9.  The  term  "thieves"  does  not  cover  clandestine    theft,  or    a  "Thieves." 

theft  committed  by  any  one  of  the  ship's  company,  wliether 
crew  or  passengers. 

10.  The  term  "arrests,  &c.  of  kings,  princes,  and  people"  refers  Restraint  of 

to  political  or  executive  acts,  and  does  not  include  a  loss  P"»t'OH- 
caused  by  riot  or  by  ordinary  judicial  process. 

11.  The  term    "  bairatry  "   includes  every   wrongful   act   willully    Bumitry. 
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perils." 
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i>-eneral." 


Strauded. 


"Ship." 


"Freight." 


Goods." 
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committed  by  the  master  or  the  crew  to  the  prejudice  of 
the  owner,  or,  as  the  case  may  be,  the  charterer. 

12.  The  term  "all  other  perils"  includes  only  perils  similar  in 
kind  to  the  perils  specifically  mentioned  in  the  polic3^ 

lo.  The  term  "average  unless  general"  means  a  partial  loss  of 
the  subject-matter  insured  other  than  a  general  average 
loss,  and  does  not  include  "particular  charges." 

14.  ^^'here  the  ship  has  stranded,  the  insurer  is  liable  for  tlie 
excepted  losses,  although  the  loss  is  not  attributable  to  the 
stranding,  provided  that  when  the  stranding  takes  place 
the  risk  has  attached,  and,  if  the  policy  bo  on  goods,  tliat 
the  damaged  goods  are  on  board. 

lo.  The  term  "ship"  includes  the  hull,  materials,  and  outfit, 
stores  and  provisions  for  the  ofiicers  and  crew,  and,  in  the 
case  of  vessels  engaged  in  a  special  trade,  the  ordinary 
fittings  requisite  for  the  trade,  and  also,  in  the  case  of  a 
steamship,  the  machinery,  boilers,  and  coals  and  engine 
stores,  if  owned  by  the  assured. 

IG.  The  term  "freight"  includes  the  profit  derivable  l)y  a  ship- 
owner from  the  employment  of  his  ship  to  carry  his  own 
goods  or  moveables,  as  well  as  freight  payable  l^y  a  third 
party,  but  does  not  include  passage  money. 

17.  The  term  "  goods  "  means  goods  in  the  nature  of  merchandise, 
and  does  not  include  personal  effects  or  provisions  and  stores 
for  use  on  board.  In  the  absence  of  any  usage  to  the  con- 
trary, deck  cargo  and  living  animals  must  be  insured 
specifically,  and  not  under  the  general  denomination  of 
goods  (h) . 


FORM  OF  LETTERS  PATENT  (^). 

Georgk  v.,  by  the  grace  of  God,  of  the  United  Kingdom  of  Great 
Britain  and  Ireland  and  of  the  British  Dominions  beyond  the  Seas, 
King,  Defender  of  the  Faith,  Emperor  of  India:  To  all  to  whom 
these  presents  shall  come  greeting: 


(/*)  See  Blackett  v.  Royal  Exeh. 
Ins.  Co.,  2  Cr.  &  J.  250;  37  R.  R. 
695;  Milward  v.  Hibbert,  3  Q.  B. 
120;  Apollinaris  Co.  v.  Nord  Deutsche 
Co.,  [1904]  1  K.  B.  252. 


(t)  Anle,  p.  240.  This  is  the  form 
given  in  the  Third  Schedule  to  the 
Patents  Eules,  1908,  made  under  the 
Patents  and  Designs  Act,  1907  (7 
Edw.  7,  c.  29). 


FORM  OF  LETTERS  PATENT. 
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Whereas  hath  declared  that  he  is  in  possession  of  an       Forms. 

invention  for  ,  that  he  claims  to  be  the  true  and  lirst 

inventor  (k)  thereof,  and  that  the  same  is  not  in  use  by  any  other 
person  to  the  best  of  his  knowledge  and  belief: 

And  whereas  the  said  inventor  hath  humbly  prayed  that  a  patent 
might  bo  granted  unto  him  for  the  sole  use  and  advantage  of  his 
said  invention: 

And  whereas  the  said  inventor  (hereinafter,  together  with  his 
executors,  administrators  and  assigns,  or  any  of  them,  refer  red  to 
as  the  said  patentee)  hath  by  and  in  his  complete  specification  (I) 
particularly  described  the  nature  of  his  invention: 

And  whereas  We,  being  willing  to  encourage  all  inventions  which 
may  be  for  the  public  good,  are  graciously  pleased  to  condescend  to 
his  request: 

Know  ye,  therefore,  that  We,  of  our  especial  grace,  certain  know- 
ledge, and  mere  motion,  do  by  these  presents,  for  us,  our  heirs,  and 
successors,  give  and  grant  unto  the  said  patentee  our  especial  licence, 
full  power,  sole  privilege,  and  authority,  that  the  said  patentee  by 
himself,  his  agents,  or  licensees,  and  no  others,  may  at  all  times 
hereafter  during  the  term  of  years  herein  mentioned,  make,  use, 
exercise,  and  vend  the  said  invention  within  our  United  Kingdom 
of  Great  Britain  and  Ireland,  and  Isle  of  Man,  in  such  manner  as 
to  him  or  them  may  seem  meet,  and  that  the  said  patentee  shall  have 
and  enjoy  the  whole  profit  and  advantage  from  time  to  time  accruing 
by  reason  of  the  said  invention,  during  the  terra  of  fourteen  years 
from  the  date  hereunder  written  of  these  presents:  And  to  the  end 
that  the  said  patentee  may  have  and  enjoy  the  sole  use  and  exercise 
and  the  full  benefit  of  the  said  invention,  We  do  by  these  presents, 
for  us,  our  heirs  and  successors,  strictly  command  all  our  subjects 
whatsoever  within  our  United  Kingdom  of  Great  Britain  and  Ireland, 
and  the  Isle  of  Man,  that  they  do  not  at  any  time  during  the  con- 
tinuance of  the  said  term  of  fourteen  years  either  directly  or  in- 
directly make  use  of  or  put  in  practice  the  said  invention,  or  any 
part  of  the  same,  nor  in  anywise  imitate  the  same,  nor  make  or 
cause  to  be  made  any  addition  thereto  or  subtraction  therefrom, 
whereby  to  pretend  themselves  the  inventors  thereof,  without  the  con- 
sent, license,  or  agreement  of  the  said  patentee  in  writing  under  his 
hand  and  seal,  on  pain  of  incurring  such  penalties  as  may  be  justly 
inflicted  on  such  offendere  for  their  contempt  of  this  our  Royal 
command,  and  of  being  answerable  to  the  patentee  according  to 
law  for  his  damages  thereby  occasioned:  Provided  always  tliat  those 
letters  patent  shall  be  revocable  on  any  of  the  grounds  from  time 


(k)   Ante,   p.   243.  (0    ^«<«'    I'-    218. 
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Forms.  to  time  by  law  prescribed  as  grounds  for  revoking  letters  patent 
granted  by  Us,  and  the  same  may  be  revoked  and  made  void  accord- 
ingly: Provided  also,  that  if  the  said  patentee  shall  not  pay  all 
fees  by  law  required  to  be  paid  in  respect  of  the  grant  of  these  letters 
patent,  or  in  respect  of  any  matter  relating  thereto  at  the  time  or  times, 
and  in  manner  for  the  time  being  by  law  provided;  and  also  if 
the  said  patentee  shall  not  supply,  or  cause  to  be  supplied,  for  our 
service  all  such  articles  of  the  said  invention  as  may  bo  required 
by  the  officers  or  commissioners  administering  any  departnicut  of 
our  service  (m),  in  such  manner,  at  such  times,  and  at  and  upon 
such  reasonable  prices  and  terms  as  shall  be  settled  in  juanner  for 
the  time  being  by  law  provided,  then,  and  in  any  of  the  said  cases, 
these  our  letters  patent,  and  all  privileges  and  advantages  yrhatever 
hereby  granted,  shall  determine  and  become  void  notwithstanding 
anything  hereinbefore  contained:  Provided  also,  that  nothing  herein 
contained  shall  prevent  the  granting  of  licenses  in  such  manner 
and  for  such  considerations  as  they  may  by  law  be  granted:  And 
lastly.  We  do  by  these  presents  for  us,  our  heirs  and  successors, 
grant  unto  the  said  patentee  that  these  our  letters  patent  shall  be 
construed  in  the  most  beneficial  sense  for  the  advantage  of  the 
said  patentee.  In  witness  whereof  We  have  caused  these  our  letters 
to  be  made  patent  and  to  be  sealed  as  of  the  one  thousand 
nine  hundred  and 

(Seal  of  Patent  Office.) 


BILL  OF  SALE(w). 
Form  in  Schedule  to  Bills  of  Sale  Act,  1882. 

This  Indenture  made  the  day  of  ,  between 

A.   B..  of  of  the  one  part,  and  C.   D.,  of  of 

the  other  part,  witnosseth  that  in  consideration  of  the  sum  of  £ 
now  paid  to  A.  B.  by  C.  D.,  the  receipt  of  which  the  said  A.  B. 
hereby  acknowledges  [or  whatever  else  the  consideration  may  6e], 
he  the  said  A.  B.  doth  hereby  assign  unto  C.  D.,  his  execfutors, 
administrators,  and  assigns,  all  and  singular  the  several  chattels 
and  things  specifically  described  in  the  schedule  hereto  annexed 
by  way  of  security  for  the  payment  of  the  sum  of  £  ,  and 

interest  thereon  at  the  rate  of  £  per  cent,   per  annum  [or 


(m)  Ante,  p.  109. 

(n)  Bills  of  Sale  Act,  1882  (45  &  -46  Vict.  c.  13),  Schedule.     See  ante,  p.  109. 
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whatever  else  may  he  the  rate].     And  the  said  A.  B.  doth  further       Forms, 
agree  and  declare  that  he  will  duly  pay  to  the  said  C.    D.   the 
principal  sum  aforesaid,  together  with  the  interest  theu  due,  by 
equal  payments  of  £  on  the  day  of 

[or  ivhatever  else  tnay  he  the  stipulated  times  or  time  of 
payment].  And  the  said  A.  B.  doth  also  agree  with  the  said  CD. 
that  he  will  [here  insert  terms  as  to  insurance,  payment  of  rent,  or 
otherwise,  ivhich  the  jyarties  mmj  agree  to  for  the  maintenance  or 
defeasance  of  the  security]. 

Provided  always,  that  the  chattels  hereby  assigned  shall  not  bo 
liable  to  seizure  or  to  be  taken  possession  of  by  the  said  CD.,  for 
any  cause  other  than  those  specified  in  section  seven  of  the  Bills 
of  Sale  Act  (1878)  Amendment  Act,  1882. 

In  witness,  &c. 

Signed  and  sealed  by  the  said  A.  B.  in  the  presence  of  me  E.  F. 
[add  witness's  name,  address,  and  descriptioii~\. 
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ABSTEACT 

of  title,  right  to,  of  vendor  or  purchaser,  23 

ACCEPTANCE 
of  goods,  55 

of  gift,  85,  86,  87,  88,  89 
of  bill  of  exchange,  188,  189,  200,  201,  204.    See  Bills  of  Exchange. 

ACCEPTANCE  AND  RECEIPT  OF  GOODS, 
under  Statute  of  Frauds,  52,  53,  55,  56 

ACCOED  AND  SATISFACTION,  91,  172 

ACCOUNT, 

action  for,  when  barred,  366,  367,  384 

ACKNOWLEDGMENT.    See  Limitation,  Statutes  of;  Tenterden's  Act. 
to  take  debt  out  of  the  Statutes  of  Limitation,  must  be  in  writing,  375 
may  be  made  by  an  agent  duly  authorized,  376 

"  ACT  OF  GOD,"  30 

ACTIONS.     See  Contracts. 

of  trespass,  trover,  and  detinue,  18,  19,  20 

of  deceit,  67 

for  administration,  effect  of,  as  to  Statutes  of  Limitation,  368,  388. 

cause  of,  when  arises,  368 — 373 

ADEMPTION,  407.    See  Legacies. 

ADMINISTRATION,  397—415.     See  Executors  and  AnMTNisTHATORs. 
what  are  assets,  402 

appointed  property,  403 
power  of  executor  or  administrator  to  sell  or  mortgage,  403 
assets  lost,  404 

letters  of,  to  whom  granted,  401 
devastavit,  or  waste  of  assets,  404 
order  of,  404 

effect  of  proceed ing.-i  in.  nn  rights  of  executor,  368,  388 
costs  of,  404 
debts,  priority  of,  404 
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ADMINISTRATION— co»<(«»<'rf. 

insolvent  estate,  rules  of  bankruptc}'^  applied,  405 

administration  of,  in  bankruptcy  Court,  364 
legacies.     See  Legaciks. 
residue,  what  is,  409 
of  intestate's  estate,  409  e(  seq. 
duties  payable  in,  414,  415 

ADMINISTRATION  ACTION, 

effect  of,  on  operation  of  Statutes  of  Limitation,  368,  388 

ADMINISTRATOR,  400.     See  Executors  and  Admintstkators. 

ADMIRALTY,  COURT  OF,  116,  121,  122,  123,  125 

ADVANCEMENTS 

to  children,  to  be  accounted  for  on  father's  intestacy,  411 

AFTER- ACQUIRED  PROPERTY, 
assignment  of,  109,  135 

AGENT.     See  Principal  and  Agent;  Lien;  Bailment. 

ALIEN,  434 

may  acquire,  hold,  and  dispose  of  real  and  personal  property,  114,  435 
cannot  be  the  owner  of  a  British  ship,  114,  434 
alien  author,  274 
enemy,  435 

re-admission  of,  436 
denization  and  naturalization  of,  436 

ALLEGIANCE,  114,  417 

ALTERATION 

of  bill  of  exchange,  206 

AMBASSADOR 

cannot  be  sued  in  this  country,  375 
domicile  of,  417 

ot  children  of,  435 

ANIMALS,  * 

property  in,  3 

ANNUITY, 

assignable,  134 
attachment  of,  332 
charging  order  on,  333 
limitation  of  action  for,  382 

ANTICIPATION,  RESTRAINT  ON,  425 

«  APPARENT  POSSESSION,"  99 

APPROPRIATION  OF  GOODS  ON  SALE,  50,  51 

APPROPRIATION  OF  PAYMENTS,  378 
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AEEAXGEMEXT  OR  COMPOSITIOX.     See  E.iXKRurTCY. 
with  creditors,  86,  87,  171,  172 

AETICLES  OF  ASSOCIATIOX.     See  CoiiPAxiES. 

ASSENT 

of  executor  to  legacy,  406 
to  gift,  88 

ASSETS.     See  Adjiixistkatiox. 

ASSIGNMENT 

of  movables,  governed  by  lex  situs,  6 

of  choses  in  action.    See  CnosES  ix  AcTiox. 

ASSOCIATION, 

or  company,  unincorporated,  281,  282,  308 

ASSURANCE.  -S^^-eFiEE  Assueaxce;  Life  Asscraxce;  Marixe  Assurance. 

ATTACHMENT  OF  DEBTS,  332 

ATTORNMENT  CLAUSES, 

operation  of  Bills  of  Sale  Acts  as  to,  104 

AUCTION, 

sale  hj,  76,  77 

reserved  price  and  puffer,  77 

AUCTIONEER,  33,  n.  (e),  41,  76,  77.     ,S>eLiEx;   Prixcipal  axd  Agext. 
AVERAGE, 

general,  particular,  128,  129 

in  bill  of  lading,  452,  n.  (v) 

in  policy  of  marine  insurance,  159,  458 


BAILMENT,  15,  21—32 
defined,  15,  21 
different  sorts  of,  21,  26,  27 
by  attornment,  22,  24 
of  coins,  23 
hiring  of  goods,  23 

redelivery  to  bailor  for  special  purpose,  24 
where  several  bailors,  24 
determined  by  act  of  bailee,  24 
bailee  may  not  dispute  title  of  bailor,  25 

has  "  special  property,"  17,  130 
bailee,  when  he  can  set  up  jus  tertii,  19,  25 
duty  Of,  26 

liability  of,  for  negligence,  26,  27 
rigJit  of,  to  sue  for  injury  to  thing  bailed,  22 
auctioneer  is,  23 
bailor,  duty  of,  as  to  dangerous  things,  31 

sale  by,  130 
action  by  i)ailor  for  conversion  or  detention,  130 
Statutes  of  Limitation  as  to,  366,  372 
G.P.r.  OQ 
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BANK  NOTES,  179,  215 

BANKERS, 

liability  of,  on  bill  of  exchange,  191 
as  to  cheques,  208—211 
lien  of,  41 
when  they  must  register,  293 

BANKRUPTCY,  Ch.  XVIII.,  340  et  seq. 

origin  and  objects  of  Bankruptcy  Acts,  340 
historj-  of  statutes  as  to,  341 — 343 
of  non-traders,  342 
Act  of  1869... 343 

Acts  of  1883  and  1890... 343  ct  seq. 
jurisdiction  in,  343 
acts  of,  349 

how  proceedings  arc  commenced,  344 
in  what  Court,  344 
petition,  344 
official  receiver,  344,  346,  347 
receiving  order  and  its  effect,  344 
first  meeting  of  creditors,  345 
composition  or  arrangement,  345,  347 

annulment  of,  345,  347 
composition  distinguished  from,  345 
adjudication,  346 
appointment  of  trustee,  346 

of  committee  of  inspection,  347 
discharge  of  bankrupt,  348 
debts  provable  in,  348 
mutual  debts  or  credits,  349 
priority  of  debts,  349 
power  of  landlord  to  distrain,  349 
secured  creditors,  349 
when  bankruptcy  commences,  354 

relation  back,  354 
property  divisible  among  creditors,  354 
wliat  powers  of  bankrupt  may  be  exercised  by  trustee,  355 
meaning  of  reputed  ownership,  355 — 360 

"  possession  order  or  disposition,"  354,  355,  357 

in  trade  or  business,  355,  356 

consent,  358 

true  owner,  358 
executions,  when  effectual  against  trustee  in,  360 
avoidance  of  settlements  and  covenants  to  settle,  361 
fraudulent  gifts  or  transfers  by  debtor,  350 
fraudulent  preference,  351 
protection  of  bond  fide  transactions,  362 
disclaimer  in,  363 

administration  in  bankruptcy  of  estate  of  deceased  insolvent,  364,  405 
company  cannot  be  made  bankrupt,  307,  364 

BARGAIN  AND  SALE,  42  et  seq.,  47.    See  Contract  of  Sale. 
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BAEEATEY,  151,  n.  (b),  451,  457 

BEAEEE, 

instruments  payable  to,  184 

BILLS  OF  EXCHANGE,  183  et  seq. 
are  negotiable,  183 

effect  of  assignment  of,  by  separate  instrument,  183 
form  of,  183 
liability  of  acceptor,  drawer,  indorser,  184 

of  drawee  not  accepting,  184 

of  transferor  without  indorsement,  184 
relation  of  parties  to,  184 
definitions  of,  185 
inland,  186 
foreign,  186 
when  payable,  186 
usance,  187 
days  of  grace,  187 
date,  187 

must  be  unconditional,  185,  204,  208 
payee,  who  may  be,  187 

fictitious,  187 
referee  in  case  of  need,  187 
consideration,  presumed,  188 

valuable,  what  is,  188 
acceptance,  definition  and  requisites  of,  188 

may  be  general  or  qualified,  188 
delivery,  189 

skeleton  bill,  inchoate  instruments,  189 
parties  to,  who  can  be,  189 

infants,  432 

corporations,  or  companies,  190 

liability  of  directors,  191 
signature  is  essential  to  liability,  191 

"  per  pro.,"  192 

by  an  agent,  192 

sans  recours,  192 

estoppel  as  to,  191 

forged  or  unauthorized,  inoperative,  191 

ratification  of  unauthorized,  191 

liability  of  bankers  as  to  forged  indorsement,  191 

protection  of  banker  as  drawee,  191 
presentment,  192  et  seq. 

for  acceptance,  193,  194 
when  excused,  194 

for  payment,  194  et  seq. 

when  duly  made,  195 

delay  in,  196 
effect  of  dishonour  by  non-payment,  196 

30  (2) 
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BILLS  OF  EXCHA-i^GE— continued. 
dishonour  and  protest,  193 
notice  of  dishonour,  196 
when  excused,  196 
when  and  how  given,  197,  198 
protest  and  noting,  198 
damages  for  dishonour,  199 
re-exehange,  199 
course  of  cxcliange,  200,  n.   (y) 
interest,  200 

acceptance  for  honour,  200 
payment  for  honour,  201 
accommodation  bills,  definition  of,  201 
"  holder  "  and  "  holder  in  due  course,"  202 

rights  and  powers  of,  205 
good  faith,  203 

negotiation,  what  amounts  to,  203 
indorsement,  203 

on  '•  allonge,"  203 
form  of,  204 

presumption  as  to  order  of,  204 
conditional,  204 
in  blank,  204 
special,  204 
forged,  191,  212 
restrictive,  204 
negotiation  of  overdue  or  dishonoured,  205 
forged  or  stolen,  205 
discharge  of,  205 
alteration,  206 
drawn  in  a  set,  206 

liability  of  indorscr  or  acceptor,  207 
rights  of  holders,  207 
lost,  207 

conflict  of  laws  respecting,  207 
securities  for,  212 
gift  of,  89 

mortis  causa  donntio  of,  97 
Statutes  of  Limitation  as  to,  370 
infant  cannot  be  liable  on,  432 

BILLS  OF  LADING.     8ee  Ships. 
what  they  are,  71 

indorsement  and  delivery  of,  man  P^ss  property  in  goods,  72 
drawn  in  sets,  72 

right  of  action  on,  transferable  by  statute,  72,  180 
indorsement  of,  defeats  right  of  stoppage  in  transitu,  66,  72 
are  excluded  from  the  operation  of  the  Bills  of  Sale  Acts,  103,  104 
form  of.  Appendix,  450 
risks  excepted  in,  Appendix,  450,  451 
evidence  of,  as  to  goods  shipped,  450,  n.  (c) 


INDEX.  469 

BILL  OF  SALE, 
meaning  of,  99 

may  be  absolute  transfer,  or  by  way  of  mortgage,  99 
by  way  of  mortgage,  distinguished  from  pledge.  99 
secret  transfer  of  property  by,  100 
remedy  under  Bankruptcy  Acts,  101 
Bills  of  Sale  Acts,  causes  and  objects  of,  101 
of  1878  and  1882... 102 
distinguished,  103 — 111 
apply  only  to  documents  of  title,  104 
are  to  be  construed  as  one,  108 
under  Acts  of  1878  and  1882,  "  personal  chattels,"  what  arc,  102,  103 

documents  included  under,  103 

exempted    from,    103,    104 
attornment  clauses,  when  bills  of  .«ale,  104 
what  constitutes  a  bill  of  sale,  104 
hire-purchase  agreements,  105 
attestation,   105 
registration,  106,  107.  113 
transfer  or  assignment  of  bill  of  sale  need 

not  be  registered,  lOfi,  113 
consideration  must  bo  truly  stated,  107 
defeasance,  107 
by  way  of  mortgage  under  Act  of  1882,  form  of,  109,  110.    Appendix. 

accordance  with  form,  109 
schedule,   108 
specific  description  of  chattels, 

108 
grantor  must  be  true  owner,  108 
exceptions     as    to    description, 

schedule  and  ownership,  109 
of  after-acquired  chattels.  109 
for  less  than  301.  void,  108,  111 
causes  of  seizure.  111 
must  contain  certain  statoaients, 

109,  110 
power  of  sale  under.  111,  112 
must  show  whole  contract,  110 
extent  of  avoidance  under  various  sections,  110 
priority  of  successive,  113 
entry  of  satisfaction,  113 
debenture  is  not,  112,  323 

BONDS, 

title  to,  182 

of  company,  320 

BOTTOMRY, 

definition  of,  124 

BOUGHT  NOTE,  79 
BOVILL'S  ACT,  11 
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BRITISH  SUBJECTS, 
who  are,  435 

BROKER, 

for  sale,  authority  of,  to  sign  note,  77 

extent  of  his  authority,  78 

signed  entry  in  broker's  book,  79 

"  sold  "  and  "  bought  "  notes  by,  79 

when  personally  liable,  80 

liability  when  effecting  policy  of  insurance,  157 


CALLS,  287,  303,  311.    See  Companies. 
when  interest  payable  on,  167 
liability  for,  in  winding-up,  311 
mortgage  of,  317 
specialty  debts  within  Statutes  of  Limitation,  379 

CARRIER, 

common,  25,  29 — 31 

Carriers  Act,  30 

shipowners,  31 

lien  of,  35 

duty  of,  25,  29,  30 

liability  of,  30,  31 

delivery  to,  on  sale,  56 

stoppage  in  transitu  of  goods  delivered  to,  64 — 66 

CERTIFICATE 

of  incorporation  of  company,  efEect  of,  295 
share,  effect  of,  301,  302 

CESSER  CLAUSE,  Appendix,  454,  n.  {x) 

CHAMPERTY, 

definition  of,  145 

CHARGING  ORDER 

on  funds  or  shares,  or  cash  in  Court,  334 

CHARTER-PARTY, 
definition  of,  119 
form  of.  Appendix,  452 

CHARTERED  COMPANY,  283,  284,  289 

CHATTELS.     See  CnosES  in  Action;  Choses  in  Possession;  Personal 
Property. 
corporeal  and  incorporeal,  1 
meaning  of  word,  2 
property  in,  how  transferred,  42,  47 
personal,  under  Bills  of  Sale  Acts,  102 

CHATTELS  REAL, 

devolution  of,  on  death,  6,  7 
of  married  woman,  424 
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CHEQUES,  208  ct  scq. 

Bills  of  Exchange  Act,  1882,  applies  to,  208 

definition  of,  208 

presentment  of,  209 

effect  of  discharge  of  drawer,  209 

banker's  authority  to  pay,  209 

when  banker  liable  for  dishonour,  209 

as  vouchers,  210 

crossing  of,  210 

"  not  negotiable,"  210 

liability  of  bankers  as  to,  209,  211 

gift  of,  89,  97 

CHOSES  IN  ACTION, 

examples  of,  2,  130,  131,  132,  133 

joint,  12 

whether  "  goods,"  &c.,  2,  n.  (/) 

not  chattels  within  Bills  of  Sale  xVcts,  102 

not  goods  within  Bankruptcy  Acts,  356 

nature  of,  130 

legal  and  equitable,  132 

reversionary,  133,  134,  422 

were  not  generally  assignable  at  law,  133 

exception,  134 
assignable  in  equity,  134 
assignments  against  public  policy,  144 
officers'  full  and  half  pay  not  assignable,  144 

pensions,  144 
assignment  is  subject  to  equities,  138 
assignment  may  by  contract  be  free  from  equities,  138 
exceptional  contracts  not  assignable,  143 
notice  of  assignment  necessary  to  complete  title,  143 
notice  not  necessary  as  to  equitable  interest  in  land,  136 
notice  to  trustees,  137 
gift  of,  89—93 
assignable  at  law  under  Judicature  Act,  91,  142 

must  be  absolute  assignment,  142 

chose  in  action  must  be  legal,  143 
priorities  between  assignees,  determined  by  notice,  136 
assignee  takes  subject  to  prior  assignment  of  which  he  has  notice,  137 

of  fund  in  Court,  should  obtain  stop  order,  137 
assignable  by  statute,  140 
shares  in  companies,  assignment  of,  139 

assignee  should  issue  distrhir/as,  140 
vesting  of,  in  new  trustee,  141 
locality  of,  for  purposes  of  probate,  396,  n.  («) 

debts,  171 
of  married  woman,  420 
action  ijy  cestui  que  trust  to  recover,  when  barred,  386 

CLASS, 

bequest  to,  392 
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CO-DEBTORS.    Sec  Limitation,  Statutes  of. 

COINS, 

bailment  of,  23 
property  in,  4'2,  178 

COLLISION.     See  Siiii'S,  and  Appkxdix,  451 

COMMON  CAERIER.    See  Carrier. 

COMPANIES,  Ch.  XVI.,  281  ct  seq. 
"  company,"  -what  is,  281 

how  it  differs  from  ordinary  partnor.sliip,  281,  25 
unincorporated,  282,  288,  308 

liabilitj'  of  members  of,  282 
whether  illegal,  282 
incorporated,  283 
at  common  law,  283 
under  letters  patent,  283,  288,  289 
Chartered  Companies  Act,  1837... 288,  289 
incorporated  under  special  Act,  284 
parly  Companies  Acts,  284,  307 
Winding-up  Acts,  1848  and  1849... 284 
"  capital,"  nature  and  descriptions  of,  285 

alteration,  increase,  or  reduction  of,  303,  305 
shares,  286,  287,  301  et  seq. 
allotment  of,  299 
underwriting,  286 
contract  to  take  from  company,  286 

to  purchase  from  holder,  286 
calls  on,  167,  287,  303,  311,  317,  379 
distinguished  from  stock,  287 
qualification,  291,  311 
scrip,  287 

management  of,  287 
directors,  287,  292,  299,  300,  301,  312 
cost  book,  288 

Stannaries  Court,  289 
transfer  of  shares  in,  289 
calls,  289 
under  special  Acts  and  Companies  Clauses  Acts,  290  rt  seq. 
register  of  shareholders,  291 
transfer  of  shax-es,  292 
trusts,  292 

may  issue  shares  at  discount,  292 
remedy  of  creditors  of,  292 
winding-up  of,  306  et  seq. 
under  Companies  Act,  1908... 293 
registration,  293 
members  of  company,  311 
companies  to  which  it  applies,  294 
memorandum  of  association,  294,  297 
modification  of,  303 
subscriber  of,  311 
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COMPANIES— co;<<;;i  «£■(/. 

under  Companies  Act,  1908— continued. 
articles  of  association,  297 

relation  of,  to  memorandum,  297 
alteration  of,  29S 
registration,  295 

one  man  company,  295 
of  trusts,  301 
liability  of  members,  295 
limited  and  unlimited  companies,  295 
companies  not  formed  for  gain,  296 
minimum  number  of  members,  296 

resolutions,  ordinary,  special,  extraordinary,  298,  303,  305 
directors,  powers  and  liabilities  of,  300 

ultra  vires  acts  of,  300 
shareholders'  actions  against  directors,  300 
shares,  301 

transfer  of,  301 
forged,  302 
calls  on,  167,  287,  303,  311,  317,  379 
contract  to  issue  as  paid  up,  30i 

relief  for  not  filing,  304 
issue  of  at  discount,  305 
warrants,  305 
qualification,  291,  311 
charging  order  on,  334,  335 
Leeman's  Act,  302 
private  companies,  285,  296,  299,  306 
winding-up  of,  306  et  seq. 

former  practice,  306,  307 
present  practice,  307 
priorities  in,  308 

company  unable  to  pay  its  debts,  309 
of  unregistered  company,  308,  315 
of  railway  company,  308 

compulsory,  309;  differs  from  voluntary,  312,  313 
when  permitted,  309 
who  may  petition,  309 
commencement  of,  310 
contributories,  310 
rectification  of  register,  311 
voluntary,  313 
subject  to  supervision,  314 
liquidators,  310,  314 
in  County  Court,  315 
dissolution  of,  314 
defunct  companies,  315 
compromise  by,  315 
debentures  and  debenture   stock,   316.     Bee   Di:bi:ntuiii:s;    Dkbknture 

Stock. 
borrowing  powers  of,  316 
receiving  order  not  made  against,  307,  364 
bonds  and  mortgages,  register  of,  321 
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COMPANIES   CLAUSES   CONSOLIDATION   ACT,   1815, 
objects  and  provisions  of,  285,  291 

COMPOSITION  OE  ARRANGEMENT,  345,  346.     See  Baxkruptcy. 

CONDITION  PRECEDENT 
in  contract  for  sale,  68 
in  charter-party,  452,  n.  (c) 

CONFLICT  OF  LAWS 

respecting  bills  of  exchange,  207 
as  to  assignment  of  movables,  6,  7 

CONSIDERATION 

presumed  in  a  deed,  187 

and  in  a  bill  of  exchange,  187 
for  guaranty  need  not  appear,  174 
for  bill  of  sale  must  be  truly  set  forth,  107 

CONTEMPT, 

writ  of  sequestration  for,  338 
by  a  corporation,  339 

CONTRACT, 

Statutes  of  Limitation  as  to,  365,  370,  371 
executed  or  executory,  48,  370 

CONTRACT  OF  SALE  OF  GOODS, 
definition,  47 

when  it  passes  property  in  goods,  48  et  seq. 
Avho  can  transfer  property  in  goods,  42,  43 
executory  or  executed,  48  et  seq.,  370 
for  sale  or  return,  50 
appropriation,  50 
risk,  51 

hire  and  purchase,  51 
distinguished  from  contract  to  do  work,  54  ' 

from  exchange,  54 
goods,  what  are,  53 

for  10^.  or  upwards  must  be  in  writing,  52,  53 
within  Statute  of  Frauds  and  Sale  of  Goods  Act,  s.  4. ..55 

acceptance  and  actual  receipt,  55 — 57 

earnest  or  part  payment,  57 
note  or  memorandum  in  writing,  58 

what  it  must  contain,  58 

may  be  in  several  documents,  59 
contract  and  note  in  writing  distinguished,  58 
variation  of  contract,  59 
signature,  59 

delivery  by  seller,  what  is,  62  et  seq. 
reservation  of  right  of  disposal,  50 
on  credit,  64,  370 
insolvency  of  buyer,  64 
efEect  of  drawing  bills  for  price,  65 
by  sample,  55,  69 
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CONTEACT  OF  SALE  OF  GOODS— continued. 
for  special  purpose,  68 
not  to  be  performed  within  a  year,  61 
rescission  of,  for  misrepresentation,  67 
condition  precedent  in,  68,  69 
goods  must  answer  description,  68,  70 
wliere  performance  of  condition  becomes  impossible,  69 
stoppage  in  transitu,  how  effected,  64:,  65 
warranty  collateral,  69 

when  implied  of  quality  of  goods,  68,  69 

of  title  to  goods,  70 
on  sale  by  sheriff  or  pawnbroker,  71 
eft'ect  of  transfer  of  document  of  title,  66 
of  bill  of  lading,  72 

of  delivery  orders  and  dock  warrants,  72 
when  time  begins  to  run,  368 

CONTEIBUTION.     See  Principal  and  Surety. 
between  co-sureties,  173 

CONTEIBUTORY,  290.     See  CoiiPAXiKS. 

CONVEESIOX, 

action  of  trover  for,  19 
auctioneer  liable  for,  77 
sheriff  when  liable  for,  328 
Statutes  of  Limitation  as  to,  366,  372 

CO-OWXEESHIP 

distinguished  from  partnership,  9,  10 

COPYEIGHT,  Chap.  XV.,  262 
what  is,  262,  266 
is  "  property,"  262 
at  common  law,  263,  266 
letters,  263 
origin,  263 
"  books,"  264 
earlier  statutes,  264,  265 
Copyright  Act,  1911... 266  et  seq. 

registration  not  required,  266 

abrogation  of  common  law  rights,  266,  275 

breach  of  trust  or  confidence  in  relation  to  copyright,  266 

definition  of  copyright,  266 

"  publication,"  267 

literary  work,  267 

dramatic  work,  267 

artistic  work,  267 

sculpture,  267 

architecture,  267,  271 

engraving,  267,  269,  272 

photograph,  267,  269,  272,  274 

cinematograpli,  268 

collective  work,  268 
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COTYHlGUT—coidiniied. 

Copyright  Act,  1911 — contimicd. 
infringement,  268,  269,  270,  271 
plate,  268 
lecture,  268,  274 

duration  of  copyright,  269,  273,  27-4 
compulsory  licences,  269 
ownership  of,  270,  273 
contributions  to  newspaper,  &c.,  270 
author,  270,  273,  274 
assignment,  270,  275 
remedies  for  infringement,  270,  271,  280 
limitation  of  actions,  271 
summary  remedies,  271,  272 
musical  works,  special  remedies,  271 
delivery  of  copies  to  British  Museum   and  other  institutions,  272, 

273 
joint  authors,  273 
posthumous  works,  273 
Government  publications,  274 
mechanical  instruments,  274 
musical  records,  kc,  274 
political  addresses,  274 
alien  authors,  274 
works  existing  before  Act,  274 
rights  under  Act,  275 
extent  of  Act,  275 
designs,  275—279 
international  copyright,  279 
of  universities  and  schools,  265 

COKPOEATIONS,  281,  283.     See  Companies. 
nature  of,  281 
remedy  of  creditors  of,  283 
loans  to,  316,  325 
executions  against,  328,  339 

when  capable  of  being  parties  to  bills  of  exchange,  190 
receiving  order  in  bankruptcy  not  to  be  made  against,  307,  364 
how  dissolved,  306 

COEPOKEAL  CHATTELS,  1 

COST-BOOK  COMPANIES,  288 

CO-SURETIES.     See  Principal  and  Sdeety. 
contribution  between,  173 

COUNTY  COUET, 

pleading  Statute  of  Frauds  in,  61 
winding-up,  315 

jurisdiction  as  to  patents,  240,  n.  (c) 
supplants  Stannaries  Court,  289 
issue  of  fi.  fa.  by,  327,  n.  (0 
bankruptcy  jurisdiction,  343 
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COURSE  OF  EXCHANGE,  200,  n.  (y) 

COURT  OF  RECORD, 
what  is,  167,  n.  («) 

CREDIT, 

sale  on,  63,  64 

CREDITORS'  DEED,  86 

CROWN, 

rights  of  offieers  of,  with  respect  to  patents,  255 
priority  of  debts  due  to,  168,  308 
copyright,  274 

DAMAGES, 

when  interest  may  be  recovered  as,  164 — 167 
unliquidated,  not  provable  in  bankruptcy,  348 

DEBENTURES,  316  et  seq. 
what  are,  316 
different  kinds  of,  316 
issued  improperly,  316,  317 
power  of  companies  to  issue,  316 
floating  charges,  318 
when  they  cease  to  float,  319 

incumbrances  and  debts  having  priority  over,  318,  319 
remedies  of  debenture  holder,  320 

in  public  undertakings,  320 
under  Companies  Clauses  Act,  320 

remedies  of  bond-holder  and  mortgagee,  321 
may  be  issued  at  discount,  323 
not  bills  of  sale,  323 
under  Local  Loans  Act,  325 
registration  of,  324 
interest  on,  specialty  debt,  379 

DEBENTURE  STOCK, 

under  Companies  Clauses  Acts,  322 
Companies  Act,  1908... 323 

DEBTS,  162  ct  seq.     Hce  Executioxs. 

])roperty  in,  18 

must  be  ascertained  sums,  and  due,  162 

deferred  and  contingent,  162 

equitable,  wliat  are,  162 

trustee  when  debtor,  162 

married  women  not  ordinary  debtors,  163 

interest  on,  when  allowed  at  common  law,  165 
in   i'(iuity,   165 

against  trustees,  Kio,  ]6() 
money  charged  on  hind,  165,  166 
mortgage?  debts,  166 
l»y  statute,  as  damages,  166 
calls  on  sliarf's,  J 67 
C()rn])Oiin(l,  when   p.-iy^iblc.   167 
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DEBTS— CO  Htinued. 
of  record,  167 
Crown  debts,  168 
recognizances,  168 
judgment,  168 

interest  on,  168 

priority  of,  169,  333,  335 

final,  what  is,  168,  352 

when  barred  by  statute,  382 
warrant  of  attorney,  169 
specialty  and  simple  contract,  170 
place  of  payment,  171 
locality  of,  171 
payment  of,  what  is,  171 
release  or  satisfaction  of,  91,  171,  172 
accord  and  satisfaction,  91,  172 
guarantees  for.     See  Guaeantees. 
attachment  of,  332 
forgiveness  of,  91 
infants,  of,  432 
Statutes  of  Limitation  as  to,  370 

joint,  374 

specialty,  379 

DECEIT, 

action  of,  67 

DEED.    See  Seal. 

gift  of,  by  equitable  mortgagee,  90 
consideration  implied  in,  187 

DEL  CREBERE  AGENT,  82 

DELIVERY,  15,  16 

of  goods,  15,  16,  42,  87 
of  bill  of  exchange,  203 
symbolic  or  constructive,  16 
on  sale,  what  is,  42,  62 
of  gift,  87 
of  cargo,  453,  n.  Q) 

DELIVERY  ORDERS,  72 

DENIZATION,  436 

DESIGNS, 

copyright  in,  276  et  seq. 

DETINUE, 

action  of,  18,  20 

Statutes  of  Limitation  as  to,  372 

DEVASTAVIT,  368,  404.     See  Executoes  axd  Adhixisteatoes. 
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DEVOLUTION   OF   PEOPEETY   ON   DEATH,   Ch.    XX.,   p.    389.      See 

Distribution,  Statutes  of;  Executoes  and  Adjiinisteatoes ;  Will. 
under  will,  389 
in  case  of  intestacy,  400,  409,  410 

DIEECTOES 

of  company,  liability  of,  on  bills  of  exchange,  191 
duties  and  powers  of,  287,  300 
tdtra  vires,  acts  of,  300 
delinquent,  312 
breach  of  trust  by,  300 
contributories,  311 
actions  against,  by  members,  300 

DISABILITY.  *S'(?e  Aliens ;  Infants;  Lijiitation^  Statutes  of;  Lunatics; 
Maeeied  Women. 
persons  under,  Ch.  XXI.,  p.  419 

DISTEIBUTION,    STATUTES    OF    (printed    in    Appendix),    448.      See 
Executoes  and  Administeatoes ;  Intestacy;  Kin;  Kindeed. 
in  cases  of  intestacy,  409,  410 
as  to  husband's  right  to  wife's  estate,  401 
hotchpot  and  advancements  under,  411 

DISTEINGAS,  140 

DIVIDEND  WAEEANTS,  216 
limitation  of  action  for,  366 

DOCK  WAEEANTS,  72 

efPect  of,  as  to  stoppage  in  transitu  and  vendor's  lien,  66 

DOMICILE,  6,  398,  415 

of  owner,  regulates  succession  to  personal  proi>erty,  6 
and  form  and  validity  of  will,  398 

DONATIO  MORTIS  CAUSA, 
definition  of,  95 
cannot  be  by  writing,  96 
delivery  is  necessary,  96 
what  may  be  subject  of,  97,  98 
evidence  as  to,  98 

DRAMATIC  PIECES.     See  Copykigut. 

DRAWINGS.    See  Copyright. 

"  DUE," 

meaning  of,  162 

DUTIES, 

probate,  estate,  legacy,  414,  415 
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EAENEST  OR  PART  PAYMENT 

on  sale  of  goods,  52,  63,  57  ■ 

EJECTMENT,  19  •      [ 

ELEGIT,  writ  of,  331 

ELIZABETH,  STATUTE  OF  (13  Eliz.  c.  5), 
alienations  in  fraud  of  creditors  under,  99 

EMBLEMENTS,  328  '■ 

ENGRAVINGS.     See  Copyright. 

EQUITY  TO  SETTLEMENT,  422 

ESTATE, 

no  estate  in  eliattcls  personal,  7 

ESTOPPEL, 
title  by,  42 
negotiability  by,  182 
by  share  certificate,  302 

EXCHANGE, 

"  adverse  "  and  "  course  of,"  200,  n.  (y) 

EXCHEQUER  BILLS,  216 

EXECUTED  AND  EXECUTORY  CONTRACTS,  48.     See  Contracts. 

EXECUTION,  Ch.  XVII.,  p.  326 
what  it  is,  326,  n.  (i) 
judgment  creditor,  326 
leave  to  issue,  326 
by  writ  of  fi.  /«.,  327 
against  partners,  331 

by  attachment  of  debts,  garnishee  orders,  332 
charging  order  on  stock  or  shares,  334 
sequestration,  337 
equitable,  by  receiver,  335 

County  Court  judgments,  how  enforceable,   327,   n.  (/),   336,  n.    (w) 
against  companies,  322 
against  partners,  331 
after  winding  up,  327 
after  bankruptcy  of  debtor,  327,  360 

EXECUTORS  AND  ADMINISTRATORS.     See  Assets;   Legacies, 
retainer  by,  368,  405 

may  pay  or  retain  debts  though  barred,  368 
may  be  witness  to  will,  391 
power  of  executor  is  derived  from  the  will  itself,  397 

of  administrator  from  the  Court,  402 
where  no  executor,  administration  granted  with  will  annexed,  393,  402 
married  woman  may  be  executrix,  394 
appointment  of  executors,  393 
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EXECUTOES  AND  ADMmiSTRATOIlS—contm/ccd. 
one  may  act  for  all,  393 
devolution  of  ofBce  of,  391 
executor  may  act  before  probate,  397 

de  son  tort,  39i 

according  to  tenor,  393 

limited,  394 

may  renounce  probate,  395 

but  not  if  he  has  proved  the  will  or  acted,  395 
what  are  assets  in  hands  of  executor,  402 
powers  and  liabilities  of,  397,  402 — 406 
funeral  expenses  and  costs  of  proving  will,  404 
debts,  404 

priority  of  debts,  404,  405 
executor's  j'car,  406 
may  prefer  creditor,  405 
legacies,  406 

are  liable  for  a  devastavit,  404 
who  entitled  to  administration,  400,  401 
special  and  limited  administration,  401,  402 
administrator  of  executor  does  not  represent  testator,  394 
limitation  of  actions,  369,  375,  385,  404 

EXECUTOEY  BEQUESTS,  8 


EACTOE 

defined,  37,  80 

lien  of,  38 

pledges  and  sales  by,  28,  48,  81 

authority  of,  80 

FACTOES  ACTS,  28,  81 

FUli^  NATVRJE, 

animals,  property  in,  4 

FIERI  FACIAS.    Sec  Execution. 
writ  of,  327 

what  may  be  seized  under,  327 
seizure  gives  sheriff  possession,  328 
goods  seized,  when  bound,  329 

under  Sale  of  Goods  Act,  1893... 330 
debtor  is  owner  until  sheriff  sells,  329 
subject  to  rent,  329 
sale  l)y  siieriff,  329 
return  (o  and  of  writ,  330 
bound  bailiff,  330 
against  i)artner.ship  property,  331 

FINAL  JUDGMENT  OE  ORDER, 
what  is,  353 

FINDER  OF  GOODS, 
riglits  of,  1  1 
G.I'. I'. 
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FIRE  ASSUEANCE 

is  a  contract  of  indemnity,  160 

policies  of,  arc  not  assjrrnablo,  IfiO 

assurer  entitled   to  benefit  of  everytiiinp-   wiiicli    protects  assured   from 

loss,  160 
re-instatcmcnt,  14  Geo.  3,  c.  78... 161 
material  facts  must  be  disclosed,  160 

FIRM,  11 

FIXTURES, 

when  they  can  be  taken  in  execution,  328 

"FLOATING  CHARGE."     Sec  Debknture. 

FOREKJN  INSTIUJMENTS, 

how  far  negotiable  in  this  country,  181 

FOREIGN  LAWS.    See  Conflict  or  Laws. 

FRANCHISE, 

patent  is  a,  240,  n.  (c) 
of  warren,  4,  n.  (a;) 

FRAUD, 

Statutes  of  Limitation  as  to,  384,  386 
fraudulent  misrepresentation,  67 
bill  of  exchange  obtained  by,  202,  203 

FRAUDS,  STATUTE  OF, 

s.  17  as  to  the  sale  of  goods  of  the  value  of  10/.,  52 — 60 

now  s.  4  of  the  Sale  of  Goods  Act,  1893... 52 
"  value,"  and  "  price,"  53 
acceptance,  55 
actual  receipt,  56 
earnest  or  part  payment,  57 

s.  4  as  to  contracts  not  to  be  performed  within  one  year,  61 
signature,  59 

signature  by  agent,  53,  60,  76 
memorandum  or  note  of  contract  under,  58 

by  auctioneer,  76 
broker,  77 
must  be  pleaded,  61 
s.  4,  special  promise  to  pay  debt,  &C.,  170 

interest  in  land — debentures,  318 
s.  7,  trusts,  creation  of,  93 
ss.  8  and  9,  trusts,  assignment  of,  93 
husband's  right  to  administer  wife's  estate,  401 
s.  19,  wills  of  personalty,  389 

FRAUDULENT  CONVEYANCE.     See  B-xxkruptcy. 
under  the  Statute  of  Elizabeth,  83,  99 
by  debtor,  350 

FRAUDULENT  MISREPRESENTATION,  67 
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FRAUDULENT  PEEFEEENCE.     See  BANKRurTCY. 

FEEE  WAEEEN,  4,  n.  (re) 

FEEIGHT,  119,  451,  453,  457,  458 
lien  for,  36,  120 

FUNEEAL  EXPENSES,  404 


GAME, 

property  in,  4 

GAENISHEE  OEDEE,  332 

what  can  be  attached  under,  332 
effect  of,  as  to  creditor's  title,  333 

GENEEAL  SHIP,  29,  121 

GIFT,  83  et  seq. 
defined,  83 

imperfect,  not  enforced,  83,  92 

obtained  by  misrepresentation  can  be  recovered,  84 
effected  by  complete  transfer,  or  by  declaration  of  trust,  84,  92 
intention  to  give,  84 
promise  to  give  is  nuduin  pactum^  85 
acceptance,  85 

when  presumed,  85,  86 
to  infant,  85 

to  Iiusband,  wife  and  another,  431 
on  condition,  85 
for  particular  purpose,  85 
by  deed  without  delivery,  86 

where  deed  concealed  or  destroyed  by  donor,  87 
l)y  parol,  delivery  necessary,  47,  87 
of  chattel  in  possession  of  bailee  or  trespasser,  88 
of  negotiable  instrument,  89 
of  instrument  creating  chose  in  action,  90 
of  deeds  held  by  equitable  mortgagee,  90 
to  debtor,  of  instrument  creating  debt,  90 
to  debtor,  release  by,  91 
by  assignment,  91 

of  chose  in  action  transferable  in  statutory  mode,  91 
of  equital)le  interest,  by  trust,  92 
Statute  of  Frauds,  93 
by  purchase  in  name  of  stranger,  95 
of  child,  94 
of  wife,  95 
liy  liUHharid  to  wife,  94,  420 
liy  lunatic,  434 

;n  (2) 
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"  GOODS,"  2,  53 
and  chattels,  2 

wares  and  merchandizes,  2,  n.  (/),  458 
specific,  and  future,  49 

GUAEANTEE,  172  et  seq.    See  Principal  axd  Surety. 
consideration  for,  need  not  appear,  174 


IIIEE 

by  bailee,  27 

HIRE-PURCHASE  AGREEMENTS,  23,  51,  105 

HOLDER.     See  Bills  of  Exchange. 

HORSES, 

sale  of,  46 

HOTCHPOT 

in  cases  of  intestacy,  411 

HUSBAND.     See  Married  Women. 

has  insurable  interest  in  life  of  wife,  149 

interest  of,  in  wife's  property  at  her  death,  401,  410,  419 — 432 

right  to  take  out  letters  of  administration  to  wife,  401 

gift  by,  to  wife,  94,  420 

not  included  in  "  next  of  kin,"  414 

rights  of,  in  wife's  personalty,  419 — 432 

liability  for  wife's  ante-nuptial  debts,  371 


"  IN  REM," 

proceedings,  121 

INCORPOREAL  CHATTELS,  1 

INDEMNITY, 

marine  and  fire  policies  are  contracts  of,  150,  160 

surety's  right  to,  177 

Statutes  of  Limitation  as  to,  371 

INDORSEMENT 

of  bills  of  lading,  effect  of,  72 

of  bills  of  exchange,  184,  203.     See  Bills  of  Exchange. 

INFANT, 

gift  to,  85 

Statutes  of  Limitation  as  to,  373 

acts  of,  when  void  or  voidable,  432 

marriage  settlements  with  the  sanction  of  Court,  433 

domicile  of,  416 

cannot  make  will,  391 

Relief  Act,  433 
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INNKEEPEE, 
lien  of,  M 

INNKEEPEES  ACT,  1878... 35 

INSUEANCE.  6'eeFiEE  Assurance;  Life  Assurance;  Marine  xVssurance. 

INTEEEST.     See  Debts. 
on  debts,  165 
as  damages,  167 

on  dishonour  of  bill  of  exchange,  200 
on  calls  due  from  contributory  of  joint-stock  company,  167 
when  compound  can  be  claimed,  167 
on  judgment  debts,  168 

when  payment  of,  takes  debt  out  of  Statutes  of  Limitation,  377 
when  payable  on  legacies,  408 

INTESTACY.     See  Distribution,  Statute  of;  Executors  and  Adminis- 
trators . 
distribution  of  personal  property  on,  409  et  seq. 
letters  of  administration,  who  entitled  to,  401 
of  wife,  husband's  rights,  401,  410,  419,  422,  426,  431 
hotchpot  on,  411 

rules  as  to  persons  to  take  on,  413 
claims  under,  when  barred,  382 
Intestates'  Estates  Act,  1890... 410 

INTESTATES'  ESTATES  ACT,  1890... 410 

INVENTOE, 

"  true  and  first,"  243.     See  Patents. 

I  O  U 

is  an  acknowledgment  of  debt  only,  214 
when  to  be  stamped,  214 


JOINT    DEBTOES.      See    Limitation,    Statutes    of;   Mercantile    Law 
Amendment  Act,  1856. 

JOINT  OWNEESHIP 

in  personal  proj)erty,  9 

JOINT-STOCK  COMPANIES.    See  Companies. 

judgment; 

enforcement  of.     See  Execution. 

priority  of,  168,  169 

"  final  "  judgment,  353 

debt,  when  barred  by  Statutes  of  Limitation,  366,  382 

JUDICATUEE  ACT, 

as  to  insolvent  cstjitcs,  170,  171,  405 
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JUDICIAL  SEPAEATION, 

effect  of,  on  wife's  property,  427 

.UKTSDICTION, 

Statutes  of  Limitation  as  to  persons  out  of,  374 
as  to  assets  abroad,  398 

JVS  TERTII,  19,  25 


KEY, 

effect  of  delivery  of,  on  possession,  15 

KIX,  NEXT  OF, 

right  of,  to  administration,  401 
distribution  of  intestate's  estate  among,  409 
"  according  to  the  statutes,"  414 

KINDKED, 

mode  of  reckoning  degrees  of,  411 

KINGSDOWX'S  (LORD)  ACT,  399 


LACHES,  387 

LANDLORD, 

power  to  distrain  in  case  of  bankruptcy,  349 

right  to  rent  when  execution  on  goods  of  tenant,  329 

LANDS  CLAUSES  ACT,  1845... 367 

LARCENY  ACT,  1861, 

re-vesting  of  stolen  property  under,  45 

LEASEHOLDS, 

rights  to,  on  death,  not  determined  by  domicile,  6 
of  married  woman,  424 

LECTURES, 

copyright  in,  268 

of  a  "  political  nature,"  274 

LEEMAN'S  ACT,  302 

LEGACY, 

equitable  chose  in  action,  132 

lapse  of,  391 

to  a  class,  joint  tenancy,  392 

to  be  paid  after  debts,  406 

ademption,  407 

assent  of  executor  to,  406 

appropriation  of  assets  to,  407 
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'LEGACY— continued. 
specific,  407 

ademption  of,  407 
general,  407 
demonstrative,  408 
when  to  be  paid,  406 
wlien  interest  is  payable  on,  408,  409 
Statutes  of  Limitation  as  to,  382 

LEGACY  DUTY,  415 

LETTEES  PATENT.     See  Companies;  Patents. 

LIEN, 

of  transferee  of  bills  of  lading,   >S:c.,  who  has  made  advances  on   the 

goods,  66 
possessory,  32 
equitable,  32 

particular  and  general,  33,  36,  40,  41 
by  express  contract,  36 
implied,  36 

how  it  arises  and  is  lost,  32 
in  respect  of  work  or  expense,  34 
of  auctioneer,  41 
innkeeper,  34 
common  carriers,  35 
shipowners,  35,  120 

broker  effecting  marine  policy,  33,  41,  158 
factors,  37 
solicitors,  38 

not  affected  by  Statutes  of  Limitation,  368 
priority  of,  to  debentures,  318 
other  persons,  41 
unj^aid  seller,  63  et  seq. 

distinguished  from  stoppage  in  transitu,  64 
on  purciiase-moneys,  40 
effect  of  delivery  on,  63 
maritime,  122 — 128 

for  damage  by  collision,  122,  127 

for  repairs  and  necessaries,  128 

for  salvage,  124 

of  seaman  and  master,  for  wages,  126,  127 

for  towage  and  pilotage,  126,  127 

priorities,  126,  127 

LIFE  ASSURANCE, 

nature  of  contract,  146,  147 

policies  of,  are  now  assignable  by  statute,  140,  140 

must  be  on  life  wlierein  assured  has  interest,  148 

by  husband  on  life  of  wife,  149 

indisputable,  149 

by  a  married  woman  on  her  own  or  her  husband's  life,  150 

by  husl)aiKl  or  wife  for  benefit  of  otlier  and  of  cliildren,  150 
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LIMITATION,  STATUTES  OF,  Cli.  XJX..  pp.  3)55  ct  seq. 
policy  and  objects  of,  365 

bar  rcnicily  but  do  not  extinguish  right,  Sfili,  3()7 
must  be  expressly  pleaded,  366,  368,  n.  (/<) 
21  Jac.  1,  detinue,  trover,  account,  debt,  rent,  3()() 
rent,  366 

merchants'  accounts,  367 

jVIercantile  Law  Amendment  Act.  1856... 367 
executor's  rights  under,  367,  375,  376 
when  time  begins  to  run,  368—373,  380,  385,  386 
apply  to  debts  of  married  woman,  371,  373 
wife's  ante-nuptial  debts,  371 
cause  of  action,  what  constitutes,  368 — -373,  380 
run,  notwithstanding  death  of  creditor  or  debtor,  368 

or  non-existence  of  executor  or  administrator,  369 
where  cause  of  action  arises  after  death  of  creditor  or  debtor,  369 
when  time  begins  to  run  against  personal  representative,  369 
right  of  personal  representative  to  commence  new  action,  369 
cause  of  action  arises  on  breacli  of  contract,  370 
where  goods  sold  on  credit,  370 
bill  or  note  payable  at  fixed  time,  370 
on  demand,  371 
as  to  contract  of  indemnity,  371 
where  promisor  disables  himself  or  refuses,  371 
as  to  trover,  conversion,  detinue,  372 

torts,  372 
disabilities,  373 

arising  after  cause  of  action,  373 
existing  when  cause  of  action  arises,  373 
of  plaintiffs,  being  infants  or  lunatics,  373 
married  woman,  373 
defendants,  374 
ambassadors,  375 
joint  debtors,  374 
successive,  375 
right  of  executor  of  person  dying  under  disability.  375 
acknowledgment  or  part  payment,  375  et  seq. 
by  one  joint  debtor  or  co-executor,  376 
by  or  to  agent,  376,  378 
to  stranger,  377 
by  tenant  for  life,  378,  n.  (/) 
payment  in  goods,  &c.,  378 
appropriation  of  payments,  378 
as  to  specialty  debts,  379 

statutory  liability  to  pay  money  as  calls,  interest  on  debentures,  379 
when  cause  of  action  arises,  380 

on  breaches  of  covenant,  380 
acknowledgment  or  part  payment,  380 
mortgage  debts,  judgments,  charges  on  land,  381 
surety  joining  in  covenant,  381 
collateral  bonds,  381 
payments  of  interest,  by  whom,  keep  statute  from  running,  382 
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LIMITATION,  STATUTES  OF— continued. 
judgments,  382 
legacies,  382 
intestate's  estate,  382 
actions,  &c.  in  equity,  383 
trusts,  383—385 

actions  against  separate  estate  of  married  woman,  384 
agent  in  fiduciary  capacity,  384 
Trustee  Act,  1888... 384 

where  cestui  que  trtist  may  sue  though  trustee  is  barred,  386 
effect  of  fraud  or  undue  influence,  386 
laches  or  staleness  of  demand,  387 
trust  moneys  lent  to  tenant  for  life,  387 
trust  for  payment  of  debts,  388 
effect  of  administration  action,  388 

LONDOX, 

custom  of,  as  to  wills,  389  . 

LOED  TENTERDEN'S  ACT.     Sec  Texterdex's  (Lord)  Act. 

LOSS  AND  FINDING,  14,  15 

LUNATICS, 

dealings  by,  with  property,  when  valid,  434 

Lunacy  Acts,  434 

limitation  of  actions  by,  373 

effect  of  lunacy  on  authority  of  agent  or  banker,  210 


MAINTENANCE,  145 

MALINS'  ACT,  423 

MARINE  INSURANCE, 

duty  to  disclose  material  facts,  146,  154 

material  misstatement,  147 

on  property  of  alien  enemy,  147 

underwriters,  150 

nature  of  the  contract,  150 

premiums,  150 

subject-matter  of  insurance,  151 

maritime  adventure  and  perils,  151,  457 

gaming  or  wagering  policies,  151,  152 

insurable  interest,  151,  152 

"  lost  or  not  lost,"  151 

on  foreign  ships,  152 

"  honour  "•  policies,  152 

assignment  of  insured  property,  152 

of  policy,  153 
value  insured;  "valued,"  "open,"  and  "floating"  policy,  153 
form  of  policy,  153,  155,  454 
rules  for  construction  of  policy,  153,  456 
risk,  attaching  of,  456,  457 
is  a  contract  of  indemnity,  154 
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MARINE  UiSJJ'RA'NCE— continued. 
double  insurance,  154 
representations  on  etl'ccting,  155 
conclusion  of  contract,  155 
the  "  slip,"  155 

■•  voyage  "  and  "  time  "  policies,  156 
deviation  and  delay,  156 
voyage,  156,  157 
warranty,  157 

seaworthiness,  157,  451,  n.  (r) 
broker,  157 
losses,  158 
abandonment,  158 
adjustment,  159 

"■  suing  and  labouring  "  clause,  159 
"  memorandum,"  159 
subrogation  of  insurer,  159 
ratification  of  insurance  made  by  another,  159 
barratry,  151,  n.  (i),  457 

MAEITIME  LIEN,  122.     See  Lien. 
priorities  in,  127 

MARKET  OVERT,  43.     See  Contract  of  Sale  of  Goods. 

MARKETS,  43 

MARRIAGE  SETTLEMENTS 

may  be  made  by  infants  with  sanction  of  Court,  433 
effect  of  bankruptcy,  361 

MARRIED  WOMEN.    See  Husband;  Wife. 
when  agent  of  husband,  74,  75 
gifts  by,  94 

to,  95,  420,  431 
life  insurance  by,  149,  150,  428,  431 
proprietary  rights  of,  419  et  seq. 
at  common  law,  chattels  personal  in  possession,  419 
paraphernalia,  420 
choscs  in  action,  420 — 422 

nature  of  husband's  rights  to,  420 — 422 
reduction  into  possession,  421 
reversionary,  422,  433 

Malins'  Act,  as  to  assignment  of,  423 
equity  to  a  settlement  out  of,  422 
chattels  real,  424 
equitable  separate  estate,  424  et  seq. 
how  acquired,  424,  427 

wife  can  dispose  of  equitable  interest  only,  425 
restraint  on  anticipation,  425 
removal  of,  by  Court,  426 
exists  only  during  marriage,  425 
death  of  wife,  husband  entitled  to  undisposed  of,  426,  431 
where  wife  deserted  or  judicially  separated,  427 
devolution,   426 
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MARRIED  WOMEN— co«!;i«  ued. 

statutory  separate  estate,  428  et  seq. 

M.  W.  P.  Acts,  1882  to  1907... 428— 432 

capacity  to  acquire  and  hold,  429 

accrual  of  title,  430 

provisions  as  to  settlements,  430 

remedies  for  protection  of  separate  estate,  431 

investments,  430 
rights  of,  where  gift  to  wife  and  husband  and  third  person,  431,  432 
liability  of,  on  debts,  163 
indorsement  of  bills  of  exchange  by,  204 
operation  of  Statutes  of  Limitation  as  to,  371,  373,  384 
will  of,  399,  420,  429,  431 
probate  of  will  of,  399 
may  be  exec-utrix,  394 
infant,  432 

MAXIMS,  PHRASES,  &c., 

mobilia  sequuntur  personam,  6 

)us  accrescendi  inter  mercatores  locum  non  liabct,  9 

nemo  dat  quod  non  habet,  42,  178 

expressio  rorum  qtcce  tacite  insttnt  nihil  opcratur,  388 

MEMORANDUM  IN  WRITING.      See  Contract;   Frauds,  Statute  of; 
Principal  and  Surety;   Signature. 

MEMORANDUM  OF  ASSOCIATION.     See  Company. 

MERCANTILE  LAW  AMENDMENT  ACT,   1856, 

consideration  for  guaranty,  need  not  be  in  writing,  174 
change  in  firm  of  partners  revokes  guaranty,  175 
rights  of  surety  on  paying  debt,  176 
as  to  Statutes  of  Limitation  in  case  of  accounts,  367 

in  case  of  two  or  more  joint  debtors,  374, 

376,  381 
disabilities  under,  373,  379 
acknowledgment  signed  by  agent,  376 

MERCHANDISE  MARKS  ACT,  1887  (50  &  51  Vict.  c.  28), 

warranty  under,  on  sale,  as  to  trade  mark  or  description,  70 
forgery,  &c.  of  trade  mark,  penalty  for,  236 

MERCHANT  SHIPPING  ACTS,  31,   114.     See  Ships. 

MISST AT  I<]M  1<:NT,  INNOCENT, 
on  sale,  67 
in  contract  for  policy,  146,  155 

MONEY, 

[)ropcrty  in,  passes  l)y  delivery,  42,   178 

MONOPOLIES, 

as  to  patents,  240 
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MOETGAGE.     See  Bills  of  Sale;   Di-inixTuitES. 
distinguished  from  pledge,  99 
of  registered  ship  or  share  therein,  118 
priority  of,  136,  318 
of  debt  may  be  absolute  assignment,  14'2 
deed,  donatio  mortis  causa  of,  97 
mortgage-company's  debentures,  323 
by  eompanies  under  Companies  Clauses  Act,  320 
on  company's  property,  must  be  registered,  321,  324 
debt,  interest  on,  166 
when  barred,  381 

MORTGxVGEE, 

equitable,  gift  of  deeds  by,  90 

"  true  owner  "  under  reputed  ownersliip  clause,  100,  358 

MOVABLES.    See  Peesox.4L  Property. 
what  they  are,  6 

contrasted  with  real  or  immovable  property,  6 
succession  to,  on  death,  6 
"  mobilia  sequuntur  personam"  6 

MUSICAL  COMPOSITION.     See  Copyright. 


NATURALIZATION,  114,  435,  436 

NEGLIGENCE 

of  bailee,  26 

bailor,  31 

NEGOTIABLE    INSTRUMENTS,  178  et  seq.     See  Bills  of  Exchange. 
may  satisfy  debt,  172 
are  treated  as  money,  178 
defined,  179 

test  of  negotiability,  179 
bond  fide  holder,  who  is,  180 
negotiability  by  custom,  181 

by  estoppel,  182 

how  created,  179 

of  foreign  instruments,  181 
instruments  on  their  face  not  negotiable,  182 

NEWSPAPER, 
copyright,  270 

NEXT  OF  KIN.    See  Km;  KiJfDRED. 

NOTICE 

of  assignments,  136 

of  charging  order,  335 

to  carrier  or  bailee  to  stop  in  transitu,  65 

of  trust,  258,  292 

bankruptcy,  352 

NOVATION,  91,  172 


INDEX.  493 


OFFICIAL  EECEIVER.     See  Baxkeuptcy;   CoiirAXiES. 

"  OEDIXARY," 

who  is,  396 

OWNERSHIP, 

reputed,  100,  355 

"  general  "  or  "  qualified,"  1,  22 
joint,  in  common,  or  several,  9 


PAINTINGS.     See  Copyeight. 

PARAPHERNALIA,  420 

PARTNERS, 
lijnited,  11 
liability  of,  11 
Bovill's  Act,  11 
concealed  fraud  by  one,  387 

PARTNERSHIP, 

what  is,  9 
limited,  11 
distinguished  from  co-ownership,  10 

from  company,  281 
enforcement  of  judgments  against,  331 
guarantee  to  or  in  respect  of,  175 
when  must  be  registered,  283,  293 

PATENT,  Ch.  XIV.,  240  et  seq. 
Letters  Patent,  what  are,  240 
form  of.  Appendix,  458 
Statute  of  Monopolies  as  to,  240,  241 
subject-matter  of  patent,  what  may  be,  241—243,  246 
no  jjatent  for  a  principle,  242 

nor  for  discovery  apart  from  invention,  243 
combination,  243 
"  manufacture,"  242 

"  true  and  first  inventor,"  who  is,  243,  247 
communication  from  abroad,  244 
anticipation,  prior  user,  publication,  244 
utility,  246 
under  the  Patents  and  Designs  Act,  1907... 246 

"  patent,"  "  patentee,"  and  "  invention,"  moaning  of,  246 
who  may  apply  for,  247 
to  two  or  more  jointly,  247 
application  for,  247 
protection  for,  at  exhibition,  247 
specification,  provisional  and  complete,  248 

discoiiforniity  in,  249 

ani«!iidnicnt  of,  251 

advertisements,  251 
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FATE'NT— co>i  till  iird. 

comptroller  and  examiner,  250 

law  officer,  250 

abandoned  or  void  application,  251 

investinfation  of  previous  specifications,  251 

opposition  to,  252 

grant  of,  252 

when  it  may  be  refused,  254 
provisional  protection,  253 
complete,  253 
loss  or  destruction  of,  254 
extent  and  duration  of,  254 
prolongation  of,  254 

rights  of  Crown  and  officers  of  the  Crown  as  to,  255 
user  on  board  a  foreign  vessel,  255 
when  patentee  compelled  to  grant  licences,  256 
revocation  of,  256,  257 
worked  outside  the  kingdom.  257 
assignment  of,  258 
register,  what  to  be  entered  on,  258 
equitable  rights,  258 
no  notice  of  any  trust,  258 
threats  of  legal  proceedings,  259 

falsely  representing  an  article  to  be  patented,  233,  259 
infringement,  260 

sending  goods  by  post,  when  not,  260 

remedies  for,  260 
protection  of  foreign  and  colonial,  260 
conditions  attached  to  sale  of  patented  article,  261 
expired  patent,  trade  mark,  219 

PAWN  OR  PLEDGE.     See  P.nvxBROKEE ;   F.actors  Act. 
what  it  is,  28 

special  property  of  pawnee  in  the  goods,  28 
rights  and  liability  of  pawnor  and  pawnee,  28 
is  not  within  the  Bills  of  Sale  Acts,  28 
distinguished  from  mortgage,  99 

PAWNBROKER, 

business  of,  is  now  regulated  by  Pawnbrokers  Act,  1872... 29 
sale  by,  generally  no  warranty  of  title  on,  71 

PAYEE 

of  bill  of  exchange,  187 

PAYMENT, 

what  supports  plea  of,  171 

set  off  as,  171 

by  bills  or  cheques,  65,  172 

appropriation  of,  378 

part,  under  s.  4  of  Sale  of  Goods  Act,  57 

place  of,  171 

acknowledgment  by,  377.     S'cc  LuriTATiox,  Statutes  of. 
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"  PER  PRO,''  signature  by,  192 


PERPETUITIES, 

personal  property  can  only  be  tied  up  for  a  limited  period,  8 

PERSONAL  PROPERTY, 

contrasted  with  real  or  immovable  property,  6 

movable  (but  not  leasehold)  devolves  according  to  domicile,  6 

no  estate  in,  7 

limited  interests  in,  created  by  settlements,  7 

executor}'  bequests  of,  8 

perpetuities  in,  8 

no  future  interests  in  articles  qnce  ipso  usu  consmnuntur,  8 

may  be  owned  by  several  jointly,  9 

actions  in  respect  of,  18 — 20 

PERSONAL  REPRESENTATIVES.    8ee  Executors  and  Administrators. 
PHOTOGRAPH.     See  Copyright. 
PICTURES.     See  Copyright. 

PILOTAGE, 

lien  for,  127 

PIRACY.    See  Copyright;  Designs;  Patents. 

PIRATES,  450,  451,  n.  (r) 

PLEDGE.     See  Pawn. 

POLICIES    OF    ASSURANCE,    146    et    seq.      See    Fire,    Life,    Marine 
Assurance. 
assignment  of,  140,  149 
premium,  147 

duty  of  assured  to  disclose  material  facts,  146,  154 
whether  avoidable  for  innocent  misstatement,  146 
indisputable,  149 

POSSESSION,  12  et  seq. 
meaning  of,  12 
de  facto,  and  in  law,  12 
distinguished  from  right  to  possess,  14,  17 
transfer  of,  15 

constructive,  delivery  of  key,  15,  10 
of  finder,  15 

of  cestui  que  trust,  18,  n.  (>•) 
when  jus  tertii  can  be  set  up  in  action  as  to,  19 
actions  in  respect  of,  18 — 20 
transfer  of,  on  sale,  47  et  seq. 
apparent,  99 

by  grantor,  evidence  of  fraud,  100 
of  ncgotia!)le  instrument  is  evidence  of  title,  178  et  seq. 

POSSESSORY  LIEN,  32  et  seq.    See  Lien. 
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PRIMAGE,  451,  452,  n.  (r) 

PRINCIPAL  AND  AGENT.     See  BailmExNT;  Likn. 
agency,  liow  created,  74 

agents  may  sign  so  as  to  charge  principals,  59,  60,  75,  76 
agency  of  wife,  74 
from  necessity,  74 
by  ratification,  75 
general  or  special  agent,  75 
agent  contracting  in  liis  own  name,  76 
auctioneer,  76 
brokers,  77  et  seq. 
factors,  80 
del  credere  agent,  82 
operation  of  Statutes  of  Limitation,  384 
revocation  of  authority  by  lunacy  of  principal,  210 

PRINCIPAL  AND  SURETY, 
guarantee,  what  is,  172 

two  classes  of,  173 
co-sureties,  173 

guarantee  must  be  in  writing,  174 

must  be  made  to  tlie  person  to  whom  debtor  is  liable,  174 
consideration  need  not  appear  in  writing,  174 
effect  of  a  change  in  a  firm  of  partners,  175 
contract  between  principal  and  surety  only,  175 
discharge  of  surety,  175 
suretyship  between  co-debtors,  177 
surety's  right  to  indemnity,  177 

whether  surety  may  call  on  principal  to  discharge  debt,  177 
co-sureties,  173 
surety  entitled  to  all  securities  which  creditor  has,  174,  176 

to  contribution  from  co-sureties,  173,  176 

and  to  securities,  174,  176 
Statutes  of  Limitation  as  to,  371 

PROBATE,  395.    See  Executors  and  Adsunistkatoes  ;  Will. 
copy,  396 
ancillary,  398 
colonial,  398 
as  evidence,  396 
as  to  foreign  assets,  398 
grant  by  "  ordinary,"  396 

PROBATE,  COURT  OF, 

jurisdiction  of,  transferred  to  the  High  Court  of  Justice,  396 

PROBATE  DUTY,  414 

PROMISSORY  NOTES,  212 
assignable,    140,   183 

Bills  of  Exchange  Act,  1882,  applies  to,  212 
form  of,  212 
definition  of,  212 
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PKOMISSOET   NOTES— contmued. 
inland  or  foreign,  definition  of,  212 
are  incomplete  until  delivery,  213 
may  be  made  by  two  or  more  makers  jointly,  or  jointlj'  and  severally, 

213 
presentment  of,  213 

application  of  provisions  as  to  bills  of  exchange,  213 
liability  of  maker,  213 
"10  U,"  214 

PEOPERTY.     See  Personal  Property. 
classes  of,  1,  3,  4,  6,  7 
"  special,"  17 
qualified,  17 

is  a  bundle  of  rights,  17 
in  debts,  18 

in  chattels,  how  transferred,  42,  47 
in  stolen  goods,  44 

when  it  passes  by  contract  for  sale,  48  et  seq. 
by  transfer  of  bill  of  lading,  72 

PUFFEE, 

at  auction,  77 


EAILWAY  COMPANIES,  285,  290,  308,  322 

winding-up  of,  or  scheme  of  arrangement  by,  308 
debenture  holders  of,  remedy  by  receiver  and  manager,  322 
execution  against,  322,  328 

EATIFICATION 

of  agency,  75 

of  signature  to  bill  of  exchange,  190,  191 

EECEIPT  OF  GOODS,  55 

EECEIVEE, 

equitable  execution  by,  335 

when  appointed,  336 

application  and  order  for,  337 

for  debenture  holders,  319,  320,  321,  322 

RECEIVING  ORDER.     See  Bankruptcy. 

RECOGNIZANCE,  168 

RECORD, 

courts  of,  167,  n.  (m) 
debts  of,  167 

RE-EXCHANGE,  199 

RELEASE 

of  debt,  90,  91,  171 
of  surety,  175 

G.i'.p.  32 
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RENT, 

action  for,  when  barred,  366 

REPRESENTATION 

in  contract  for  sale,  distinguished  from  coiKlition  or  warranty.  (i7 
in  cases  of  insurance,  146 

REPUTED  OWNERSHIP,   100,  355.     See  Baxkuuptcy. 

RESCISSION 

of  contract  for  misrepresentation,  67 

RESIDUE, 

what  is,  409 

RESPONDENTIA, 
definition  of,  126 

RETAINER 

by  executor  or  administrator,  405 
of  statute  barred  debt,  368 

REVERSIONARY  INTERESTS.    See  Makiukd  Women. 
wife's  power  of  dealing  with,  422 


SALE,  42  et  seg.    See  Contract  of  Sale. 

"  SALE  OR  RETURN,"  50 

SALVAGE,  124 

SAMPLE, 

implied  condition  on  sale  by,  69 

SCISE  FACIAS,  168,  307 

SCRIP,  287.    See  Companies. 

SCULPTURE.     See  Copyeight. 

SEAL 

of  company,  190,  295,  316 

"  SEAWORTHINESS," 

what  is,  157,  451,  n.  (r) 

SEPARATE  ESTATE,  424.     See  Married  WoiiEN. 

SEQUESTRATION, 

writ  of,  337  et  seg. 

SET  OFF 

as  payment,  171 

as  part  payment,  57 
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SETTLEMENT.      See   BANKRurxcY;    Elizabeth,    Statute   of;    Marriage 
Settlements. 

SHARE  WARRANTS,  305 

SHARES.     See  Companies. 
are  choses  in  action,  132 
vesting  of,  in  trustees,  141 
notice  of  trust  as  to,  292 
charging  order  on,  334,  335 
issue  and  allotment  of,  286,  292,  299,  305 
calls  on,  287,  303.    See  Calls. 
transfer  of,  under  Companies  Clauses  Act,  292 

Companies  Act,  301 
distinguished  from  stock,  287 
in  ships,  114 

SHERIFF.    See  Execution;  Fieri  Facias. 
no  warranty  of  title  on  sale  by,  71 
seizure  and  sale  by,  327,  331 

SHIPO^^  NER.    Sec  Ships. 

when  a  common  carrier,  29 
lien  of,  36 

SHIPS.    See  Maritime  Lien. 
meaning  of  "  ship,"  114 
provisions  of  Merchant  Shipping  Act,  1894,  respecting,  114 

definition  of  "British  ship,"  114 

who  may  own,  114 

alien  cannot  own,  114 

registration  of,  115 

property  in,  to  be  divided  into  sixty-four  shares,  115 

there  may  be  joint  owners  of,  115 

joint  owners  need  not  be  partners,  115 

disputes  between  owners,  116 

trusts  not  to  be  entered  in  register,  116 
but  equities  may  be  enforced,  116 

transfer  of,  or  of  shares  in,  117 

not  subject  to  Bills  of  Sale  Acts,  103,  117 

transmission  of,  or  of  shares  in,  on  death,  117 

transmission  to  unqualified  person,  117 

mortgage  of,  118 

when  certificate  o''.  mortgage  or  sale  may  be  obtained,  I  If) 

when  re-registration  is  necessary,  119 

transfer  of  registry.  119 
charter-party,  descrij)tioii  of,   119.   152 
"general  shij),"  35,  121 
freight,  what  is,  119,  451,  453,  457,  458 
assignment  of,  120 
lien  for,  36,  120 
proceedings  in  rrm.  121 

against  comiiany  r)wning  shij),  121,  n.  (■) 

'32  (2) 
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SWiFS— colli!  nurd. 
niiiritimo  lion,  122 

foUisions,  damages,  how  homo,  122,  127 
cxcopted  in  bill  of  lading,  151 
salvage,  124 

{•()m])ulsory  pilotage,  124 
limitation  of  liability  of  shipowner,  123 
bottomry,  124 
respondentia,  126 

priorities  of,  and  of  bottomry,  120 
bill  of  lading,  121,  450 
seamen's  wages,  126 

master  of  ship,  when  agent  to  eontraet  for  owner,  74 
average,  128 
barratry,  151,  n.  (b),  451,  457 

SIGNATURE,  59,  76,  78,  190,  191,  192,  37G,  389 

SOLD  NOTE,  79 

SOLICITOR, 

lien  of,  38  et  seq.,  368 
attestation  of  bill  of  sale  by,  105 
Statutes  of  Limitation  as  to  costs,  371 

"  SPECIAL  PROPERTY,"  17,  22 

SPECIALTY  DEBTS,  170 
priority  of,  abolished,  170 
Statutes  of  Limitation  as  to,  379 
calls  are,  379 

SPECIFICATION.     See  Patents. 

STANNARIES,  289 

STATUTE  MERCHANT,  STATUTE  STAPLE,  168,  n.  (p) 

STATUTES  OF  DISTRIBUTION.     See  DiSTRfBiTTiON,  Statutes  or. 

STATUTE  OF  ELIZABETH.     See  Elizabeth,  Statute  of. 

STATUTE  OF  FRAUDS.     See  Frauds,  Statute  of. 

STATUTES  OF  LIMITATION.    See  Limitation,  Statutes  of. 

STOCK, 

in  companies,  how  differs  from  shares,  287 

STOLEN  GOODS.     See  Larceny  Act;   Market  Overt. 
sale  of,  44 

owner  can  recover  from  innocont  purchaser,  45 
possession  of  thief,  13 

STOP  ORDER, 

when  assignee  of  fund  in  Court  may  obtain,  137,  335 
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STOPPAGE  IN  TBANSITU, 
when  right  arises,  64 
when  transitus  begins  and  ends,  64 
how  right  exercised,  65 
effect  of  exercise,  66 
how  defeated,  65,  66 

by  transfer  of  bill  of  lading,  66,  72 
effect  of  vendor  drawing  bills  for  price,  65 
of  part  delivery,  65 

SURETY.     See  Principal  and  Surety. 


TENANCY  IN  COMMON,  9 
of  ships,  115 
under  wills,  392 

TENTERDEN'S  (LORD)  ACT 

as  to  contracts  of  sale  of  goods,  52 

as  to  acknowledgments  under  the  Statutes  of  Limitation,  375 

TESTE,  or  WRIT,  329 

THELLUSSON  ACT 

prescribes  periods  during  which  income  may  be  accumulated,  9 

TITLE.     See  Stolen  Goods. 

generally  necessary  to  pass  property  on  sale  of  goods,  42 

exception  in  case  of  sale  in  market  overt,  43 
as  to  negotiable  instruments,  178 
implied  warranty  of,  on  sale,  70 

TOWAGE, 

lien  for,  126 

TRADE  MARK,  Ch.  XIII.,  217.     See  Trade  Names. 
principles  of  law,  217,  226 

not  altered  by  Acts,  226 
"  get  up  "  of  goods,  217 
defined,  218,  220 
function  of,  220,  221 
of  selector  or  importer,  218 
indicates  producer,  not  thing  produced,  218 
words,  218,  228 

must  not  be  merely  descriptive,  218,  228 

must  be  distinctive,  219,  229 
names,  219,  221,  228,  238 

when  they  cease  to  be,  219 

where  expired  patent,  219 

where  several  persons  of  snme  name,  221 
for  natural  products,  220 
must  be  affixed  to  goods,  220 
right  to,  only  in  respect  of  particular  kind  of  goods,  221 
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wlipfhcr  there  is  "  property  ''  in,  '2'2'2 
infringoment  of,  222—225,  233 

fraud  not  necessary  for  injunction,  222 

secns  as  to  damages  or  profits,  224 
innocent  infringer,  223 
account  of  profits  or  damages,  224 
actu;il  decej)tion  not  necessary,  224 

probable  deception  of  ultimate  purchaser  s\ifficient,  225 
carelessness  of  purchaser  no  defence,  225 
Trade  Marks  Acts,  225 
object  of,  226 
effect  of,  226 
Trade  Marks  Act,  1905, 
rules  under,  227 
registration,  228,  235 

application  for,  228 

place  of,  228,  235 

condition  precedent  to  action,  227,  233 

trusts,  228 

is  not  notice,  227 

disclaimers,  230 

refusal  of,  230 

opposition  to,  231 

duration  of,  232 

renewal,  232 

of  assignments,  232 

effect  of,  232 

is  evidence  of  validity,  233 

corrections  and  alterations,  234 

rectification  of  register,  234 

under  previous  Acts,  234 
definitions,  228 
registrable,  228 
signatures,  228 
devices,  229 
invented  word,  228 
distinctive,  229 
colours,  229 
old  marks,  229 
calculated  to  deceive,  23 
scandalous,  230 
essential  particulars,  230 
identical  marks,  231 
associated  marks,  231 
combined  marks,  231 
series  of  marks,  231 
assignment  of,  232 
equities  in  respect  of,  232 
rights  of  proprietor,  233 
infringement,  evidence  of,  233 
misrepresentation  in,  233 
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Trade  Marks  Act,  1905 — continued. 
standardization  marks,  235 
Sheffield  marks,  226,  235 
cotton  marks,  235 
international  protection,  235 
criminal  offences  in  relation  to,  23(3 
use  of  Royal  Arms,  236 
Merchandise  Marks  Acts,  236 

TRADE  NAMES,  237  et  seq. 

right  to  exclusive  use  of  name  for  business,  237 
what  are,  237 

fraud  in  use  of,  not  necessary  to  ground  action,  238 
use  of  a  man's  own  name,  238 

TRESPASS, 

action  of,  18 

TROVER, 

action  of,  19 

Statutes  of  Limitation  as  to,  372 

TRUST, 

in  register  of  ships,  116 

patents,  258 

trade   marks,   228 

company,  141,  301 
in  relation  to  copyright,  266 
creation  of,  92 
assignment  of,  93 

moneys  advanced  to  tenant  for  life,  387 
express  and  resulting,  384 
voluntary,  avoidance  of,  83,  361 
limitation  of  actions,  as  to,  383  ct  seq. 

TRUSTEE  ACT,  1888, 

effect  of,  as  to  Statutes  of  Limitation,  384 

TRUSTEES, 

action  of  trespass  by,  18,  n.  (a;) 

when  debtors  to  cestui  que  trust,  162 

notice  to,  of  assignments,  136,  335 

Statutes  of  Limitation  in  actions  against,  383  ot  seq. 

as  to  contribution  between,  371 
vesting  in  new,  141 


ULTRA   VIRES, 

acts  of  directors,  300,  316,  317,  320,  n.  {h) 

"  UNDERTAKING  " 

of  company,  mortgage  (if,  320 
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shares,  386 
policies  of  insurance,  150 


VENDOR   AND   PURCHASER.     See   Bargain   and    Salk;    Stoitagio   in 

TuANSITUi 

lien  of  unpaid  vendor,  63 

VESSEL, 

meaning  of,  115 

VESTING  DECLARATION 

on  appointment  of  new  trustees,  141 

VOLUNTARY   SETTLEMENTS.      See  Bankrui'Tcv  ;     Fraudulent  Con- 
veyance; Teust. 


WAGES, 

lien  of  seamen  and  master  for,  126,  127 
protected  from  garnishee  orders,  333 
priority  in  bankruptcy,  349 

WARRANT  OF  ATTORNEY,  169 

WARRANTY, 

collateral,  on  contract  for  sale,  69 

difference  between,  and  a  condition,  69 

as  to  trade  mark  or  description  on  goods  sold,  70 

of  title  to  goods  sold,  70 

in  policy  of  marine  insurance,  157,  159 

in  charter-party,  452 

WARREN, 
free,  4 

WEDDING  PRESENTS 

are  separate  estate,  95,  n.  (/) 

WIFE.    See  Husband;  ^Iarried  Women. 
when  agent  to  pledge  husband's  credit,  74 
gift  by  husband  to,  94,  420 
equity  of,  to  a  settlement,  422 

right  of  husband  to  administration  of  estate  of,  401 
rights  of,  under  husband's  intestacy,  409,  410,  412 

WILL.     See  Devolution  of  Property  on  Death;    Executors   and  Ad- 
ministrators; Legacies. 
of  personalty,  history  of  testamentary  power,  96,  389 
customs  of  London,  York,  and  Wales,  389 
nuncupative,  at  common  law,  389 
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Statute  of  Frauds  as  to,  389 
Wills  Act,  1837... 389,  439 

necessary  formalities,  389,  390,  -142 
what  personal  property  may  be  disposed  of,  390,  440 
gift  to  attesting  witness,  391,  443 
infant,  incapable  of  making,  391 
speaks  from  death,  391,  444 
lapse  of  bequest,  391 

exception  when  legatee  is  child  or  other  issue  of  testator,  391,  446 
bequest  of  debts  in  particular  place,  171 
joint  tenancy  or  tenancy  in  common — gift  to  a  class,  392 
revocation  of,  392,  443,  444 
executors,  appointment  of,  393 

where  none,  administration  cum  teatamento  annexo,  393 
probate  of,  395  ct  seq. 

copy,  as  evidence,  396 
relates  back  to  death,  397 

enables  executor  to  sue  in  English  but  not  in  foreign  Court,  398 
form  and  validity  depend  on  domicile  of  testator,  398 
Lord  Kingsdown's  Act,  399 
colonial  probates,  398 
in  execution  of  power,  398 
of  married  woman,  398,  420 
administration  of  assets,  400 
legacies,  407 
residue,  what  is,  409 

WILLS  ACTS, 
text,  439 

WINDING-UP  OF  COMPANIES.    See  Companies. 

WORK, 

contract  to  do,  54  '  . 

WiUT.    See  Execution;  Fieri  Facias;  Sequestration. 


THE  END. 
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SWEET       &       MAXWELL,      LIMITED, 

3,    Chancery     I^ane,    London. 


Suggested  Course  of  Reading 
for  the  Bar  Examinations. 


POMAN     LAW. 

Hunter's  Introduction  or  Kelkes  Primer  or  Epitome, 
and  Shearwood's  Roman  Law  Examination  Guide. 
Advisable  also  is  Sandars  Justinian. 

CONSTITUTIONAL     LAW. 

Ridges,  with   Kelkes   Epitome       Deans  Legal   History. 

CRIMINAL     LAW     &     PROCEDURE. 

Odgers'  Common  Law,  or  Wilshere's  Criminal  Law 
and    Procedure,   and    Wilsheres    Leading    Cases. 

REAL     PROPERTY. 

Goodeve  or  Williams  (with  Wilsheres  Analysis).  For 
revision,   Kelkes   Epitome. 

CONVEYANCING. 

Elphinstone's  Introduction,  and  Clark's  Students 
Precedents. 

COMMON     LAW. 

Odgers  Common  Law  of  England  (with  Wilsheres 
Analysis),  and  Cockle's  Leading  Cases.  Or  Carter 
on  Contracts,  and    Fraser  on  Torts. 

EVIDENCE     &     PROCEDURE. 

Odgers  Common  Law,  Cockle  on  Evidence,  Wilshere  s 
Procedure.     Useful  also  is  Maude  on   Evidence. 

EQUITY. 

Snell.     For  revision,  Kelkes  Leading  Cases. 

COMPANY     LAW. 

Kelke's   Epitome. 


BANKRUPTCY. 

MANSON'S    Short    View    of    Bankruptcy    Law.      By 

Edward  Manson,  Barrister-at-Law.    Second  Edition. 
315  pages.      Price  7s.  6d. 

"  It  makes  a  thorough  manual  for  a  student,  and  a  very  handy 
book  of  reference  to  a  practitioner." — Law  Magazine. 

BAR     EXAMINATION     QUESTIONS. 

SHEARWOOD'S  Selection  of  Questions  appearing-  in 
the    Bar    Examinations    from    1905   to   1913.      142 

pages.     Price  3s.  6d.  net. 

SHEARWOOD'S    Bar    Examination    Questions,   with 
Answers.     Vol  I.,   191 1.      Cloth.      Price  8s.  net. 
Hilary  Term  and  Easter  Term,  191 2.     Price  2s.  each. 

BILLS     OF     EXCHANGE. 

JACOBS  on  Bills  of  Exchange,  Cheques,  Promissory 
Notes,  and  Negotiable  Instruments  Generally,  in- 
cluding a  digest  of  cases  and  a  large  number  of 
representative  forms,  and  a  note  on  I  O  U's  and  Bills 
of  Lading.  By  Bertram  Jacobs,  Barrister-at-Law. 
284  pages.      Price  7s.  6d.  net. 

OPINIONS     OF    TUTORS. 

"  It  appears  to  me  to  be  a  most  excellent  piece  of  work." 

"  After  perusing  portions  of  it  I  have  come  to  the  conclusion  that 
it  is  a  learned  and  exhaustive  treatise  on  the  subject,  and  I  shall 
certainly  bring  it  to  the  notice  of  my  pupils." 

COMMON     LAW. 

The  Common  Law  of  England.  By  W.  Blaki: 
Odgers,  K.C,  LL.D.,  Director  of  Legal  Education 
at  the  Inns  of  Court,  and  Walter  Blake  Odgers, 
Barrister-at-Law.  2  vols.  1,474  pages.  Price 
£2    lOS. 

Odgers  on  the  Common  Law  deals  willi  Contracts,   Torts,  Crimi- 
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Common    Law — continued. 

nal  Law  and  Procedure,  Civil  Procedure,  the  Courts,  and  the  Law 
of  Persons. 

The  Student  wlio  masters  it  can  pass  the  following  Bar  Examina- 
tions : — 

(I.)    Criminal    Law   and   Procedure. 

(2.)    Common    Law. 

(3.)    General    Paper — Part   A. 

And  (with  Cockle's  Cases  and  Statutes  on  Evidence) 
(4.)    Law  of   Evidence   and   Civil    Procedure. 
(5.)    General   Paper— Part   111. 


SOME    OPINIONS    OF    PROFESSORS    AND    TUTORS. 

1.  The  Bar. — "  I  have  most  carefully  examined  the  work,  and 
shall  most  certainly  recommend  it  to  all  students  reading  with  me 
for  the  Bar  Examinations." 


"  It  appears  to  me  to  be  an  invaluable  book  to  a  student  who 
desires  to  do  well  in  his  examinations.  The  sections  dealing  with 
Criminal  Law  and  Procedure  are,  in  my  opinion,  especially 
valuable.  They  deal  with  tlicse  difficult  subjects  in  a  manner 
exactly  fitted  to  the  examinations;  and  in  this  the  work  differs 
from  any  other  book  I  know." 


"  I  have  been  reading  through  Dr.  Odgers'  Common  Law,  and 
find  it  a  most  excellent  work  for  tlie  Bar  Final,  also  for  tiie  Bar 
Criminal  Law." 


2.  The  Universities. — "  I  consider  it  to  be  a  useful  and 
comprehensive  work  on  a  very  wide  subject,  more  especially  from 
the  point  of  view  of  a  law  student.  I  shall  be  glad  to  recommend 
it  to  the  favourable  attention  of  law  students  of  the  University." 


3.   Solicitors.— The  Book  for  the  Solicitors'  Final.— "Once 

the  Intermediate  is  over,  the  articled  clerk  has  some  latitude 
allowed  as  to  his  course  of  study.  And,  without  the  slightest 
hesitation,  we   say   that   the   first   book   he   should   tackle  after 
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negotiating  the  Intermediate  is  'Odgers  on  the  Common  Law.' 
The  volumes  may  seem  a  somewhat  '  hefty  task,'  but  these  two 
volumes  give  one  less  trouble  to  read  than  any  single  volume  of 
any  legal  text-book  of  our  acquaintance.  They  cover,  moreover, 
all  that  is  most  interesting  in  the  wide  field  of  legal  studies  in  a 
manner  more  interesting  than  it  has  ever  been  treated  before." 

COCKLE'S  Leading  Cases  on  the  Common  Law.    By 

Ernest  Cockle,  Barrister-at-Law.    Price  about  15s. 

This  book  will  be  published  in  1914.  It  is  compiled  on  the  same 
plan  as  the  author's  well-known  Leading  Cases  on  Evidence  {q.  v.). 

Bar  Final  Examination,  Special  Subjects. 

(1.)     Carriage  by  Land. 
(2.)     Master  and  Servant. 

Reprinted  from  the  Encyclopedia  of  the  Laws  of 
England.     128  pages.     Price  3s.  6d.  net. 


COMPANIES. 

KELKE'S    Epitome    of   Company    Law.      Second  Edi- 
tion.     255  pages.      Price  6s. 

"  No  clearer  or  more  concise  statement  of  the  law  as  regards 
companies  could  be  found  than  is  contained  in  this  work,  and  any 
student  who  thoroughly  masters  it  need  have  no  fear  of  not 
passing  his  examination." — Juridical  Revieic. 


CONFLICT     OF     LAWS. 

WESTLAKE'S  Treatise  on  Private  International 
Law,  ^vitli  Principal  Reference  to  its  Practice  in 
F^ngland.  Fifth  Edition.  By  John  Westlake, 
K.C.,  late  Fellow  of  Trinity  College,  Cambridge  ; 
Hon.  LL.D.,  Edinburgh;  Member  of  the  Institute  of 
International  Law  ;  assisted  by  A.  F.  Toi'H.vm,  Bar- 
rister-at-Law.      433  pages.      Price   i8s. 
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CONSTITUTIONAL     LAW. 

KELKE'S  Epitome  of  Constitutional  Law  and  Cases. 

185  pages.      Price  6s. 

"  We  think  that  Bar  Students  would  derive  much  benefit  from  a 
perusal  of  its  pages  before  dealing  with  the  standard  text-books, 
and  as  a  final  refresher." — Laiv  Students'  Journal. 

CONTRACTS. 

ODQERS    on    the    Common    Law.      See  page  3. 

WILSHERE'S     Analysis     of     Contracts    and     Torts, 

being  an  Analysis  of  Books  III.  and  IV.  of  Odgers  on 
the  Common  Law.  By  A.  M.  Wilshere  and  Douglas 
RoBB,  Barristers-at-Law.     172  pages.     Price  6s. 

It  is  designed  as  an  assistance  to  the  memory  of  the  Student  who 
has  read  the  parent  work. 

CARTER  on  Contracts.  Elements  of  the  Law  of  Con- 
tracts. By  A.  T.  Carter,  of  the  Inner  Temple, 
Barrister-at-Lavv,  Reader  to  the  Council  of  Legal 
Education.     Fourth  Edition.     272  pages.     Price  8s. 

"  We  have  here  an  excellent  book  for  those  who  are  beginning 
to  read  law." — Lmv  Magazine. 

CONVEYANCING. 

ELPHINSTONE'S      Introduction      to     Conveyancinjr. 

Sixth  Edition.  By  Sir  Howard  Warburton 
Elphinstone,  Bart.,  and  L.  H.  Elphinstone,  Barris- 
ters-at-Law.     585  pages._      Price  15s. 

"  Incomparably  the  best  introduction  to  the  art  of  conveyancing 
that  has  appeared  in  this  generation.  It  contains  much  that  is 
useful  to  the  experienced  practitioner.- — Lau>  Times. 

"  In  our  opinion  no  better  work  on  the  subject  with  which  it 
deals  was  ever  written  for  students  and  young  practitioners." — 
Laiv  Notes. 

".  .  .  from  a  somewhat  critical  examination  of  it  we  have 
come  to  the  conclusion  that  it  would  be  difficult  to  place  in  a 
student's  hand  a  better  work  of  its  kind." — Laiv  Students'  Journal. 
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CLARK'S     Students'     Precedents    in     Conveyancing-. 

Collected  and  Arranged  by  James  W.  Clark,  M.A., 
late  Fellow  of  Trinity  Hall,  Cambridge.  Third 
Edition.       153  pages.      Price  6s. 

"Bar  students  particularly  will  find  this  little  book  a,  useful 
adjunct  to  the  books  on  theoretical  and  practical  conveyancing 
which  they  study.  It  contains  all  the  forms  which  could  fairly  be 
set  at  a  Bar  examination." — Laiv  Students'  Journal. 

"  It  is  not  intended  as  a  collection  of  precedents  for  use  in 
conveyancing,  but  as  a  collection  of  specimen-precedents  illustrat- 
ing for  the  benefit  of  the  student  the  past  and  present  methods  of 
conveyancing." — Legal  Literature. 


CRIMINAL    LAW    AND    PROCEDURE. 

ODQERS    on    the    Common    Law.      See  page  3. 

WILSHERE'S  Elements  of  Criminal  and  Magisterial 
Law  and  Procedure.  By  A.  M.  Wilshere,  Barris- 
ter-at-Law.     Second  edition.     256  pages.     Price  8s. 

This  book  sets  out  concisely  the  essential  principles  of  the  criminal 
law  and  explains  in  detail  the  most  important  crimes,  giving 
preced'  nts  of  indictments  ;  it  also  gives  an  outline  of  criminal 
procedure  and  evidence. 

"  .\n  excellent  little  book  for  examination  purposes.  Any 
student  ^^•ho  fairly  masters  the  bonk  ought  to  )>ass  any  ordinary 
examination   in  criminal   law   with  case."     Soliciturs'  Journal. 

WILSHERE'S  Leading  Cases  illustrating  the  Crimi- 
nal   Law,   for  Students.       168  ])ages.      Price  6s.  6d. 

A   companion   book   to   the   ubove. 

"This  lx)ok  is  a  collection  of  cases  pure  and  simple,  without  a 
commentary.  In  eac:h  case  a  short  ruljric  is  given,  ami  then  follow 
the  material  parts  of  the  judge's  opinions.  The  scleclion  of  cases 
has  been  judicif)usly  made,  and  it  embraces  the  whole  field  of 
criminal  law.  The  student  who  has  mastered  this  and  its  com- 
panion volume  will  be  able  to  face  his  examiners  in  criminal  law 
without  trejjidation." — Scots  Law  Times. 
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EASEMENTS. 

BLYTH'S    Epitome    of    the    Law    of    Easements.      By 

T.  T.  Blyth,  I'arrister-at-Law.      158   pages.     Price 
6s. 

"The  book  should  prove  a  useful  addition  to  the  student's 
library,  and  as  such  we  can  confidently  recommend  it." — Law 
Quarterly  Review. 

EQUITY. 

KELKE'S     Epitome     of     Leading    Cases    in     Equity. 

Founded  on  White  and  Tudor's  Leading  Cases  in 
Equity.      Third  Edition.      241  pages.      Price  5s. 

"  It  is  not  an  abridgement  of  the  larger  work,  but  is  intended  to 
furnish  the  beginner  with  an  outl.ine  of  equity  law  so  far  as  it  is 
settled  or  illustrated  by  a  selection  of  cases.  Each  branch  is  dealt 
with  in  a  separate  chapter,  and  we  have  (inter  alia)  trusts, 
mortgages,  specific  performance  and  equitable  assignments,  and 
equitable  implications  treated  with  reference  to  the  cases  on  the 
subject." — Law  Times. 

WILSHERE'S  Outlines  of  Equity.  By  A.  M.  Wilshere, 
Barrister-at-Law.  [In  preparation. 

EVIDENCE. 

COCKLE'S  Leading  Cases  and  Statutes  on  the  Law 
of  Evidence,  with  Notes,  exphmatory  and  connective, 
presenting  a  systematic  view  of  the  whole  subject. 
By  Ernest  Cockle,  Barrister-at-Law.  Third 
Edition.      400   pages.      Price    los.    6d.   net. 

This  book  is  sufficient  in  itself  for  all  ordinary  examination 

purposes,  and  will  save  students  the  necessity  of  reading  larger 
works  on   this  subject. 

Bv  an  ingenious  use  of  black  type  the  author  brings  out  the 
essential  words  of  the  Statutes,  and  enables  the  student  to  see  at  a 
glance  the  effect  of  each  section. 

The  writer's  aim  has  been — 

(1)     To  select  from  the  reports  the  leading  case  on 
each  of  the  most  important  points. 
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(2)  To    extract    the    principle    from    each    case    and 

state   it   as   a   headnote   thereto. 

(3)  To   state,  where   necessary   and   possible,  suffi- 

cient of  the  facts  to  make  the  point  of  evi- 
dence clear,  but  excluding  all  other  facts  as 
confusing. 

(4)  To   give    all    the   portions   of   the   judgments,  in 

the  Judge's  own  words,  having  reference  to 
the  point  of  evidence  involved,  emphasising  in 
thick  type  the  most  important  passages,  but 
excluding  all  other  portions  of  the  judgments. 

(5)  To  give  preliminary  notes  introducing  cases  of 

a  class,  and  a  few  footnotes  explanatory  of 
individual  cases,  where  such  appeared  neces- 
sary. 

(6)  To  provide  a  specially  full  and  systematic  table 

of  contents  which  will  serve  as  a  summary 
or  analysis  of  the  whole  subject. 

BEST'S  Principles  of  Evidence.  ^Vlth  Elementary 
Rules  for  conducting  the  Examination  and  Cross- 
Examination  of  Witnesses.  Eleventh  Edition.  By 
S.  L.  Phipson,  Barrister-at-La\v.  620  pages.  Price 
£^   5s- 

"The  most  valuable  work  on  tlie  law  of  evidence  wliirh  exists 
in  any  country." — Law   Tiuiex. 

"  There  is  no  more  scholarly  work  among  all  the  treatises  on 
Evidence  than  that  of  Best,  'there  is  a  philosopiiical  breadth  of 
treatment  throughout  which  at  once  separates  the  work  from 
those  mere  collections  of  authorities  which  take  no  account  of 
the  'reason  why,'  and  which  arrange  two  api>arently  contradictory 
propositions  side  by  side  without  coiiiniciil  or  exi)l.niation." — 
Laiv  Miiga-iinc. 

MAUDE'S  Justices'  Handbook  on  the  I.aw  of 
Evidence.  l>^■  ^^  ■  ^-  Mai'I'i:,  I  )arrislcr-at-Eaw. 
110  pages.      Price  3s.  6d.  net. 

Though  written  for  the  use  of  justices  of  the  jieacr,  b.ir  students 
will  find  this  book  very  useful  as  cont.iining  in  a  small  compass  a 
clear  outline  of  the  law. 


Evidence — continued. 

WROTTESLEY  on  the  Examination  of  Witnesses 
in  Court.  Including  Exaniination  in  Chief,  Cross- 
Examination,  and  Re-Examination.  With  chapters 
on  Preliminary  Steps  and  some  Elementary  Rules 
of  Evidence.  By  F.  J.  Wrottesley,  of  the  Inner 
Temple,  Barrister-at-La\v.     173  pages.    Price  5s.  net. 

This  is  a  practical  book  for  tlie  law  student.  It  is  interesting,  and 
is  packed  full  of  valuable  hints  and  information.  The  author 
lays  down  clearly  and  succinctly  the  rules  which  should  guide  the 
advocate  in  the  examination  of  witnesses  and  in  the  argument  of 
questions  of  fact  and  law,  and  has  illustrated  the  precepts  which 
he  has  given  by  showing  how  they  have  been  put  into  actual 
practice  by  the  greatest  advocates  of  modern  times. 

GUIDES     TO     THE      LEGAL 
PROFESSION. 

A  New  Guide  to  the  Bar.  Containing  the  Regula- 
tions and  Examination  Papers,  and  a  critical  Essay 
on  the  Present  Condition  of  the  Bar  of  England. 
By  LL.B.,  Barrister-at-Law.  Fourth  Edition.  204 
pages.      Price  5s. 

A  Guide  to  the  Legfal  Profession   and    London    LL.B. 

Containing  the  latest  Regulations,  with  a  detailed 
description  of  all  current  Students'  Law  Books,  and 
suggested  courses  of  reading.  156  pages.  Price  is. 
post  free. 

INTERNATIONAL     LAW. 

BENTWICH'S  Students'  Leading  Cases  and  Statutes 
on  International  Law,  arranged  and  edited  with 
notes.  By  Xorm.w  Bentwich,  Barrister-at-Law. 
With  an  Introductory  Note  by  Professor  L.  Oppen- 
HEiM.     247  pages.     iPrice  12s.  6d. 

"  This  Case  Book  is  admirable  from  every  point  of  view,  and 
may  be  specially  recommended  to  be  used  by  }oung  students  in 
conjunction  wit1i  their  lectures  and  their  reading  of  text-books." 
— Professor  Oppenheivi. 
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INTERPRETATION     OF     DEEDS. 

KELKE'S  Epitome  of  Rules  for  the  Interpretation 
of  Deeds.  Founded  on  Elphinstone.  Norton,  and 
Clark's  Rules.       185  pages.       Price  6s. 


LEGAL     MAXIMS. 

BROOM'S  Selection  of  Legal  Maxims,  Classified  and 
illustrated.  Eighth  Edition.  By  J.  G.  Phase  and 
Herbert  Chitty.      767  pages.      Price  £1   los. 

The  main  idea  of  this  work  is  to  present,  under  the  head  of 
"  Maxims,"'  certain  leading  principles  of  English  law,  and  to 
illustrate  some  of  the  ways  in  which  those  principles  have  been 
applied  or  limited,  by  reference  to  reported  cases.  The  maxims 
are  classified  under  the  following  divisions  : — 

Rules  founded  on  Public  Policy. 

Rules  of  Legislative  Policy. 

Maxims  relating  to  the  Crown. 

The  Judicial  Offices. 

The  Mode  of  Administering  Justice. 

Rules  of  Logic. 

Fundamental  Legal  Principles. 

Acquisition,  Enjoyment,  and  Transfer  of  Property. 

Rules  Relating  to  Marriage  and  Descent. 

The  Interpretation  of  Deeds  and  Written  Instruments. 

The  Law  of  Contracts. 

The  Law  of  Evidence. 

"  It  has  been  to  us  a  pleasure  to  read  the  book,  and  we  cannot 
help  thinking  that  if  works  of  this  kind  were  more  frequently 
studied  t;y  the  Profession  there  would  be  fewer  false  points  taken 
in  argument  in  our  Courts." — Justice  of  the  Peace. 

LOCAL     GOVERNMENT. 

WRIGHT  &  HOBHOUSE'S  Outline  of  Local  Govern- 
ment and   Local  Taxation  in  Hnjifland  and  Wales 

(excluding  l.ouiUm).      I^jurth  l^dilion.     Willi  Intro- 
duction   and    Tables    of    Local     laxation.      By    Rt. 
Hon.  He.vry  HoBHOiSE.     219  pages.     Price  7s.  6d. 
"  The  work  gives  within  a  very  moderate  compass  a  singularly 
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Local  Qovernitient     continued. 

clear  and  i;oniprehensive  account  of  our  present  system  of  local 
self-government,  both  in  urban  and  rural  districts.  We  are,  in- 
deed, not  aware  of  any  other  work  in  which  a  similar  view  is 
given  with  equal  completeness,  accuracy,  and  lucidity." — County 
Council   Tinu'A. 

"  Lucid,  concise,  and  accurate  to  a  degree  vvhicli  has  never  been 
surpassed."— ./us/ /re  ni   the  Peace. 

MENZIES'    County     District    and     Parish     Councils, 

beinj;'  a  conci.se  L;uiclo  lo  tlieir  Powers,  Duties,  and 
Liabilities  under  the  Local  Government  Acts  of  1888 
and  1894.     270  pages.     Price4s.net.     Postage  4d. 

"  The  explanatory  chapters  are  clearly  and  concisely  written, 
and  the  book  will  be  useful  to  those  who  require  to  refer  readily 

to  the  text  of  the  statutes." — Solid  toys'  Journal. 

JACOBS'  Epitome  of  the  Law  relating:  to  Public 
Health.  By  Bhrtram  Jacobs,  Barrister-at-Law. 
191  pages.      Price  7s.  6d. 

Specially  written   for  students. 

"  This  little  work  has  the  great  merit  of  being  an  accurate  guide 
to  the  whole  body  of  law  in  broad  outline,  with  the  added  ad- 
vantage of  bringing  the  general  law  up  to  date.  The  one  feature 
will  appeal  to  the  general  student  or  newly-iledged  councillor,  and 
the  other  to  the  expert  who  is  always  the  better  lor  the  perusal  of 
an  elementary  review." — Municipal  Officer. 


MORTGAGES. 

STRAHAN'S  Principles  of  the  General  Law  of 
Mortg-ag-es.  By  J.  Andrew  Strahan,  Barrister-at- 
Law,  Reader  of  Equity,  Inns  of  Court.  Second 
Edition.      247  pages.      Price  7s.  6d.  net. 

"  He  has  contrived  to  make  the  whole  law  not  merely  consistent, 
but  simple  and  reasonable.  .  .  .  Mr.  Strahan's  book  is  ample 
for  the  purposes  of  students'  examinations,  and  may  be  thoroughly 
recommended." — Law  Journal. 

"  It  is  a  subject  in  which  there  is  great  need  for  a  book  which  in 
moderate  compass  should  set  forth  in  clear  and  simple  language 
the  great  leading  principles.  This  Mr.  Strahan's  book  does  in  a 
way  that  could  hardly  be  bettered." — Laiv  Notes. 
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PARTNERSHIP. 

STRAHAN   &   OLDHAM'S   Law  of    Partnership.     By 

J.  A.  Strahan,  Reader  of  Equity,  Inns  of  Court, 
and  N.  H.  Oldham,  Barristers-at-Law.  275  pages. 
Price  los. 

The  appendices  contain  all  the  English  legislation  on  the  subject, 
the  Rules  of  the  Supreme  Court ;  and  also  sections  of  certain 
Indian  Acts  relating  to  partnership. 

"  It  might  almost  be  described  as  a  collection  of  judicial 
statements  as  to  the  law  of  partnership  arranged  with  skill,  so  as 
to  show  their  exact  bearing  on  the  language  used  in  the  Partner- 
ship .\ct  of  1890,  and  we  venture  to  prophesy  that  the  book  will 
attain  a  considerable  amount  of  fame.'" — Student's  Companion. 

PERSONAL     PROPERTY. 

WILLIAMS'  Principles  of  the  Law  of  Personal  Pro- 
perty, intended  for  the  use  of  Students  in  Con- 
veyancing. Seventeenth  Edition.  By  T.  Cyprian 
Williams,  of  Lincoln's  Inn,  Barrister-at-Law.  655 
pages.      Price  £1   is. 

"  Whatever  competitors  there  may  be  in  the  field  of  real  pro- 
perty, and  they  are  numerous,  none  exist  as  serious  rivals  to 
Williams'  Personal.  For  every  law  student  it  is  invaluable,  and 
to  the  practitioner  it  is  often  useful." — Law  Times. 

WILSHERE'S  Analysis  of  Williams  on  Real  and 
Personal  Property.  By  A.  M.  Wilshkre,  Barrister- 
at-Law.      205  pages.      Third  Edition.      Price  6s. 

This  book  is  designed  as  an  assistance  to  the  memory  of  the 
student  who  has  read  the  parent  works.  It  contains  a  useful 
appendix  of  questions. 

"  It  will  be  found  a  most  excellent  aid  to  the  student."— /.aw 
Students'  Journal. 

KELKE'S  Epitome  of  Personal  Property  Law.  Ihird 
Edition.      155  pages.      Price  6s. 

"On  the  eve  of  his  examination  we  consider  a  candidate  for  the 
Solicitors'  Final  would  lind  this  epitome  most  useful."— Lau'  Notes. 

"An  admirable  little  book;  one,  indeed,  which  will  prove  of 
great  service  to  students,  and  which  will  meet  the  needs  of  the 
busy  practitioner  who  desires  to  refresh  his  memory  or  get  on  the 
track  of  the  law  without  delay."— Irish  Law  JuurnaL 
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Personal  Property — c-u tinned. 

QOODEVE'S     Modern     Law    of     Personal     Property. 

With  an  AppciKlix  of  Statutes  and  Forms.  Fifth 
Edition.  Revised  and  partly  re-written  by  J.  H. 
Williams  and  W.  M.  Crowdy,  Barristers-at-Law. 
461  pages.      Price  £1. 

PROCEDURE. 

ODQERS    on    the    Common    Law.      See  page  3. 

WILSHERE'S  Outlines  of  Procedure  in  an  Action  in 
the  King's  Bench  Division.  \\'ith  some  facsimile 
forms.  For  the  Use  of  Students.  By  A.  M.  Wilshere, 
Barrister  -  at  -  Law.  Second  Edition.  127  pages. 
Price  7s.  6d. 

This  forms  a  companion  volume  to  Wilshere's  Criminal  Law,  and 
the  student  will  find  sufficient  information  to  enable  him  to  pass 
any  examination  in  the  subjects  dealt  with  by  the  two   books. 

"  The  author  has  made  the  book  clear,  interesting,  and  instruc- 
tive, and  it  should  be  acceptable  to  students." — Solicitors'  Journal. 

REAL     PROPERTY. 

WILLIAMS'  Principles  of  the  Law  of  Real   Property. 

Intended  as  a  first  book  for  the  use  of  Students  in 
Conveyancing.  22nd  Edition.  By  T.  Cyprian 
Williams,    Barrister -at- Law.      717    pages.      Price 

£1    IS. 

•'Its  value  to  the  student  cannot  well  be  over-estimated." — Law 
Students'  .Journal. 

"The  modern  law  of  real  property'  is,  as  he  remarks  in  his  con- 
cluding summary,  a  system  of  great  complexity,  but  under  his 
careful  supervision  '  Williams  on  Real  Property '  remains  one  of 
the  most   useful   text-books  for  acquiring  a  knowledge  of  it." — 

Solicitors'  .lournal 

WILSHERE'S  Analysis  of  Williams  on  Real  and 
Personal  Property.  Third  Edition.  205  pages. 
Price  6s. 

This  book  is  designed  as  an  assistance  to  the  memory  of  the 
student    who    has   read    the  parent  works.     It  contains  a  useful 


appendix  of  questions. 
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Real  Property — continued. 

"  Read  before,  with,  or  after  Williams,  this  should  prove  of 
much  service  to  the  student.  In  a  short  time  it  is  made  possible 
to  him  to  grasp  the  outline  of  this  difficult  branch  of  the  law." — 
Laic  Magazine. 

KELKE'S  Epitome  of  Real  Property  Law,  for  the  use 

of  Students.  Fourth  Edition.  By  W.  H.  Hastings 
Kelke,  M.A.,  of  Lincoln's  Inn,  Barrister-at-Law,  and 
Adam  Partington,  Real  Property  Law  Prizeman, 
&c.      214  pages.      Price  6s. 

"  The  arrangement  is  convenient  and  scientific,  and  the  text 
accurate.  It  contains  just  what  the  diligent  student  or  ordinary 
practitioner  should  carry  in  his  head,  and  must  be  very  useful  for 
those  about  to  go  in  for  a  law  examination." — Laiv  Times. 

OOODEVE'S  Modern  Law  of  Real  Property.  Fifth 
Edition.  By  Sir  Howard  Warburton  Elphinstone, 
Bart.,  and  F.  T.  Maw,  both  of  Lincoln's  Inn,  Barris- 
ters-at-Law.      462  pages.      Price  21s. 

"  No  better  book  on  the  principles  of  the  law  relating  to  real 
property  could  well  be  placed  in  a  student's  hands  after  the  first 
elements  relating  to  the  subject  have  been  mastered.  ' — Law 
Studetits'  Journal. 

ROMAN     LAW. 

KELKE'S  Epitome  of  Roman  Law.  255  pages. 
Price  6s. 

This  is  a  highly  condensed  summary  of  all  the  salient  facts  of 
Roman  Law  throughout  its  history,  taking  as  its  centre  the  era  of 
Gaius  and  the  Antonines. 

"One  of  the  safest  introductory  manuals  which  can  be  put  into 
the  hands  of  a  student  who  wishes  to  get  a  general  knowledge  of 
the  subject.  In  embodying  many  of  the  views  of  Moyle.  Sohm, 
and  Poste,  it  is  more  up-to-date  than  some  of  the  older  manuals 
which  are  still  in  traditional  use,  and  much  more  accurate  and 
precise  than  some  of  the  elementary  works  which  have  appeared 
more  recently." — Laic  Quarterly  Rcvieiv. 

KELKE'S  Primer  of  Roman  Law.    152  pages.    Price  5s. 

"  In  tliis  book  the  aullior  conlines  himself  mainly  to  the  system 
of  Justinian's  Institutes,  and  as  a  student's  guide  to  tliat  text-book 
it  should  be  very  useful.  The  summary  is  very  well  done,  the 
arrangement  is  excellent,  and  there  is  a  very  useful  .Xpjx'ndix  of 
Latin  words  and  plirases." — Law  Journal. 
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Roman  Law — continued. 

HUNTER'S    Introduction    to    the    Study    of    Roman 
Law     and     the     Institutes     of    Justinian.       Sixth 

Edition.  With  a  Glossary  explaining  the  'I'echnical 
Terms  and  Phrases  employed  in  the  Institutes. 
By  W.  A.  Hunter,  M.A.,  'LL.D.,  of  the  Middle 
Temple,  Barrister-at-La\v.     228  pages.     Price  7s.  6d. 

SHEARWOOD'5    Roman     Law    Examination    Guide. 

Bv    J.    A.    Shearwood,    Barrister-at-Law.       Second 
Edition.       192  pages.       Price  7s.  6d. 
CONTENTS. 
I.     Analytical  Tables.  2.     Historical  Sketch. 

3.    Concise  Analysis.  4.     Questions  &  Answers 

5.     List  of  Changes  by  Justinian.        6.    Maxims. 
This  is  a  most  useful  buok  fur  the  student  of  Roman  Law.     hs 
utility  may  be  gauged  by  the  fact  that  practically  every  question 
set  at  a  Bar  Examination  since  the  book  was  issued  could  be 
answered  by  a  student  who  had  read  it. 

TORTS. 

ODQERS    on    the    Common    Law.      See  page  3. 

WILSHERE'S     Analysis    of     Contracts     and     Torts, 

being  an  Analysis  of  Books  III.  and  IV.  of  Odgers  on 
the  Common  Law.  By  A.  M.  Wilshere  and  Douglas 
RoBB,  Barristers-at-La\v.     172  pages.     Price  6s. 
It  is  designed  as  an  assistance  to  the  memory  of  the  Student  who 
has  read  the  parent  work. 

FRASER'S     Compendium     of     the     Law     of     Torts. 

Specially  adapted  for  the  use  of  Students.  By  H. 
Eraser,  Barrister-at-Law,  one  of  the  Readers  to  the 
Inns  of  Court.  Ninth  Edition.  251  pages.  Price  8s. 
"  It  is  a  model  book  for  students — clear,  succinct,  and  trustworthy, 
and  showing  a  practical  knowledge  of  their  needs." — Law  Journal. 

WILLS. 

STRAHAN'S     Law     of     Wills.       By    J.    A.    Strahan, 
Barrister-at-Law.       167  pages.      Price  7s.  6d. 

"  We  do  not  know  of  anything  more  useful  in  its  way  to  a 
student,  and  it  is  a  book  not  to  be  despised  by  the  practitioner." 
— Law  Magazine. 
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